
THE LEGAL 
FRAMEWORK FOR

CHILD 

IN SOUTH ASIA
PROTECTION



Cover Photo:

1 © UNICEF/UN048309/Kiron
 Rabbi (14) engaged in recreational group activities at 

an Adolescent Club in Chachra Modhopara, Jessore 
Sadar, Bangladesh. 

2 © UNICEF/UN0285283/Mohammadi 
 Zeinab, 12 years old left Qades district of Badghis 

province due to conflict in Afghanistan. Settled in 
Zaimati camp, she participates in the child friendly 
space and enjoys sometime with her friends. 

3 © UNICEF/UNI28601/Haviv
 A boy at a camp for displaced people of the Tamil 

ethnic group in Eastern Province, Sri Lanka.

4 © UNICEF/UN0331393/Das 
 The Kanyashree Club girls discuss ideas with their 

teacher, Karanjali Balika Vidyalaya, Kulpi, 24 Parganas, 
West Bengal, India.

5 © UNICEF/UNI202391/Lopez
 Child monks were among the most disadvantaged of 

Bhutan’s children alongside poor/working children and 
children with disabilities.

6 © UNICEF/UN0308126/Zaidi
 A married girl attending her class in UNICEF 

supported Accelerated Learning Programme (ALP) 
center in Hussain Buksh Jatoi village, Khairpur district, 
Sindh province, Pakistan.

7 © UNICEF/UNI41465/Pirozzi
 A girl smiles on Gan Island in Laamu Atoll, Maldives. 

She is from a host family that took in 13 people 
affected by 2004 earthquake.

8 © UNICEF/UN0118463/Shrestha
 A group of children walk to school on the first day of 

classes since floods disrupted schooling in Shitalpur 
Bairgania village in Rautahat Districts, Nepal.

1
2

3

4

5
6

7
8

© UNICEF ROSA 2020

The material in this report has been commissioned by the United Nations Children’s Fund (UNICEF) Regional Office 
for South Asia. UNICEF accepts no responsibility for errors. The designations in this work do not imply an opinion on 
the legal status of any country or territory, or of its authorities, or the delimitation of frontiers. Permission to copy, 
disseminate or otherwise use information from this publication is granted so long as appropriate acknowledgement 
is given. The suggested citation is: United Nations Children’s Fund, The Legal Framework for Child Protection in 
South Asia, UNICEF, Kathmandu, 2020.



THE LEGAL 
FRAMEWORK FOR

CHILD 

IN SOUTH ASIA
PROTECTION



ACKNOWLEDGEMENTS

UNICEF would like to thank Shelley Casey the author of this report for her extensive efforts 
in gathering, synthesizing and analysing a large number of laws, rules and regulations in the 
region. We acknowledge the vision and guidance of Kendra Gregson, Regional Advisor Child 
Protection from UNICEF Regional Office for South Asia, for this initiative.   

This report would not have been possible without invaluable assistance of staff in UNICEF 
Country Offices who provided key information and reviewed the draft report, in particular, 
Khalid Ahmad, Shabnaaz Zahereen, Deki Dema, Tannistha Datta, Mohamed Naeem, Rajan 
Burlakoti, Farrah Ilyas, Hemamal Jayawardena and Rehana Dole, as well as Settasak Akanimart 
from UNICEF Regional Office for South Asia who coordinated preparation and finalization of 
this report.   

This report immensely benefited from insights and contributions from an expert group including 
Neginah Khalili, Attorney General’s Office, Afghanistan; Justice Sheikh Hasan Arif, Supreme 
Court, Bangladesh; Sangay, Office of the Attorney General, Bhutan; Bharti Ali, HAQ: Centre 
for Child Rights, India; Aisha Shujune Muhammad, former judge, Maldives; Rom Bahadur 
Thapa, Child Justice Coordination Committee, Nepal; Justice Ali Nawaz Chowhan, National 
Commission for Human Rights, Pakistan; Ingrid Fitzgerald, United Nations Population Fund 
(UNFPA) Asia and the Pacific Regional Office and Chair of South Asia Coordinating Group 
on Accelerated Action to End Violence Against Children (SACG); Monica Bulger, Future of 
Privacy Forum; Philippe Lortie and Laura Martinez-Mora, the Permanent Bureau for the Hague 
Conference on Private International Law; Insaf Nizam, International Labour Organization (ILO); 
Kerry Neal, UNICEF Headquarters; and Sheeba Harma, Regional Advisor Gender, UNICEF 
Regional Office for South Asia. 



PREFACE

Every child has the rights to be protected from violence, abuse, exploitation and neglect 
guaranteed by the Convention on the Rights of the Child. All countries in South Asia are a 
State Party to the Convention. State Parties are obliged to undertake all appropriate legislative, 
administrative and other measures to implement the rights enshrined in the Convention.

Violence, abuse, exploitation and neglect are part of the lives of the children of South Asia. 
36 per cent of girls and women aged 15-19 years in Bangladesh suffered domestic violence. 
72 per cent of boys and men aged 15-49 years in Afghanistan considered a husband to be 
justified in hitting or beating his wife. 82 per cent of girls and boys in Nepal experienced violent 
discipline. 30 per cent of South Asian women aged 20-24 years were married before age 18. 
Child labour continue to exist with about 29 per cent in Afghanistan and 12 per cent in India.  

A legal framework is one contribution to the prevention and response to violence. It contributes 
to the functioning of child protection systems; providing a framework for prevention, early 
interventions and response services and direction on funding required. While countries in 
South Asia continue to strengthen their national and sub-national legislation in their efforts to 
tackle these harms, there continue to be significant gaps.  

The Report on the Legal Framework for Child Protection in South Asia reviews the legislation 
in the eight countries in South Asia and their alignment with international laws and standards. 
While progress has been made, the review finds significant gaps in the legal framework for 
child care and protection services, prohibition of all forms of violence against children and 
justice for children. The report provides recommendations in areas where countries may need 
to consider strengthening.

No child should experience violence. I am confident that this report will contribute to the efforts 
to end all violence against all children. 

Jean Gough 
Regional Director South Asia
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Children’s protection from all forms of violence, abuse, neglect and exploitation is a 
fundamental right guaranteed by the Convention on the Rights of the Child (CRC). Violence 
against children occurs in every country of the world and in all spheres of their lives, including 
in the home, at school, at work and in the community generally. For millions of South Asian 
children, violence is widespread and pervasive and remains a harsh reality of their lives, with 
long-lasting consequences. 

This report assesses the progress of eight South Asia countries – Afghanistan, Bangladesh, 
Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka – in aligning national child protection 
legislation with international standards. This includes: 

1. Legal framework for child care and protection services: Whether governments have a 
solid legal framework in place to guide the delivery of child protection prevention, early 
intervention and response services for children and their families;

2. Legal framework for prohibition of all forms of violence against children: The extent to 
which all forms of violence against children in the home, school and community have been 
clearly defined and prohibited; and

3. Legal framework for justice for children: Whether national legislation ensures access to 
justice for child victims/witnesses, children in conflict with the law and children involved in 
family or civil disputes. 

LEGAL FRAMEWORK FOR CHILD CARE AND PROTECTION SERVICES

All countries in the region other than Bangladesh have a general statement of the government’s 
responsibility to protect children from all forms of violence, abuse, neglect and exploitation and 
to provide support to children in need of protection, generally under the Constitution and/or child 
protection laws. All countries have child protection laws that mandate a government agency to 
coordinate, regulate and oversee child protection services. In Afghanistan, Bangladesh, Bhutan, 
Maldives, Nepal, Pakistan and Sri Lanka, multisectoral child protection committees or boards 
have been established to promote inter-agency collaboration, and in Bangladesh, Bhutan, India, 
Nepal and Pakistan, legislation also requires the appointment of district-level child protection 
units and/or child protection officers. However, legislation in Afghanistan and the province of 
Punjab in Pakistan lacks a comprehensive statement of the obligation on central and state-
level child protection authorities to ensure delivery of child protection services for children 
and families. In Bangladesh, Nepal, two Pakistan provinces (Balochistan, Islamabad Capital 
Territory [ICT]) and Sri Lanka, the role of the child protection authority is framed primarily in 
terms of response rather than a full continuum of prevention, early intervention and response 
services. Only in Bhutan, Maldives, Nepal and some Pakistan provinces (Balochistan, Gilgit-
Baltistan, Sindh) does the child protection authority have a clear responsibility to monitor and 
regulate all child protection service providers and not just residential care facilities and other 
alternative care providers.

Legislation in most South Asia countries includes a definition of ‘children in need of protection’ 
or ‘disadvantaged children’ outlining the circumstances where services and interventions 
may be needed to protect a child. However, laws in most countries lack clear guidance on 
inter-agency reporting and referral of all suspected cases of children in need of protection. 

EXECUTIVE SUMMARY
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Only Bhutan, Maldives and Nepal make it mandatory to report all cases of children in need 
of protection to the child protection authority. Legislation in Bhutan, India and some Pakistan 
provinces (Balochistan, Gilgit-Baltistan, Khyber Pakhtunkhwa, ICT) outlines a child-centred 
process for social welfare assessment and intervention planning to support and protect the 
child. The emphasis is on family support interventions, and removal of children from their 
homes is only done where necessary and in their best interest. However, child protection laws 
in Afghanistan, Bangladesh, Maldives, two Pakistan provinces (Punjab, Sindh) and Sri Lanka 
focus primarily on procedures for rescue and removal of children and bringing them before the 
court for a protection order, without clear guidance on assessment and care planning. 

All countries in the region give the courts or other competent authority the power to issue 
protection orders in the best interest of the child, including supervision orders and care orders 
removing a child from his/her parents or caregivers. Child protection laws in Afghanistan, 
Bhutan, India, Maldives, Nepal, some Pakistan provinces (Balochistan, Gilgit-Baltistan, Khyber 
Pakhtunkhwa) and Sri Lanka explicitly require that any decision be governed by the best interest 
of the child, and Bhutan and Maldives further require that consideration be given to the child’s 
gender and any special needs relating to disability. In Afghanistan, Bhutan, India, Maldives and 
some Pakistan provinces (Balochistan, Gilgit-Baltistan, ICT), the courts are explicitly required to 
ensure active participation of both the child and parents in the child protection hearing. However, 
laws in some Pakistan provinces (Punjab, Sindh, Khyber Pakhtunkhwa) and Sri Lanka do not make 
it clear that parents are parties to the proceedings and have the right to be heard, and Punjab 
and Sindh in Pakistan and Sri Lanka do not make provision for the child to be heard. Bangladesh 
guarantees the right of the child to participate in the court hearing but not his/her parents.

Progress has been made across South Asia in strengthening the legal framework governing 
alternative care for children. All countries except Afghanistan have designated a government 
agency to oversee residential care facilities for children, but only laws in Bangladesh, Bhutan, 
India, Maldives and Nepal have a competent authority responsible for ensuring the well-being 
of children in all types of alternative care. Whilst laws generally provide for a range of alternative 
care options, the focus of legislation in most countries is primarily on the establishment and 
management of residential types of alternative care. Only laws in India and Maldives make 
specific provision for the proactive recruitment of foster parents. Legislation in Bhutan, India, 
two Pakistan provinces (Punjab, Sindh) and Sri Lanka makes it compulsory for residential care 
providers to be approved and registered by a government authority, and failure to do so is an 
offence. Only Bhutan, Maldives and India make specific provision for approval of all alternative 
care providers, including kinship carers and foster carers.

Despite the high numbers of children in residential care throughout South Asia, legislation in 
most countries does not provide sufficiently rigorous gatekeeping, monitoring and oversight of 
all children in alternative care. Legislation in Bangladesh, Bhutan and India outlines a standard 
process and criteria for the admission of children into an alternative care setting based on 
a comprehensive assessment and best interest determination, but other countries lack a 
standardized process for such admissions. Only India’s legislation explicitly requires all children 
in alternative care to have an individual care plan, and only Afghanistan, Bangladesh, India and 
Nepal require regular periodic review of placements.

Among the countries in the region that permit domestic and intercountry adoption, only India 
has in place relatively comprehensive adoption safeguards in line with international standards. 
Adoption legislation in Bhutan, Nepal and Sri Lanka has significant gaps and does not fully 
ensure that children are protected from adoption abuses. Afghanistan, Bangladesh, Maldives 
and Pakistan neither recognize nor permit adoption but do allow the courts to appoint a guardian 
for a child. However, guardianship laws lack procedures to ensure that the appointment is based 
on a best interest determination and do not have sufficient safeguards to address appointment 
of guardians who are not habitually resident in, or intend to remove the child from, the country. 
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Surrogacy is an issue of growing concern in South Asia, and although India and Nepal have 
recently taken steps to curb commercial surrogacy through ministerial circulars or directives, 
as yet no country has introduced legislation to comprehensively address this area.

LEGAL FRAMEWORK FOR PROHIBITION OF ALL FORMS OF VIOLENCE 
AGAINST CHILDREN

All South Asia countries have provisions in law to address severe forms of physical violence 
against children, but only Nepal’s Act Relating to Children, 2018, and Pakistan’s Sindh province’s 
Prohibition of Corporal Punishment Act, 2016, fully prohibit all use of physical force against 
children, however light, in all settings. In all South Asia countries, severe forms of physical 
abuse of children would be punishable under criminal offences of causing hurt, criminal 
force, battery or assault. Afghanistan and Nepal also prohibit any use of force against a child, 
regardless of injuries. However, in Bangladesh, India, Maldives, Pakistan and Sri Lanka, the 
penal codes include a broad justification for use of reasonable force against a child by a parent, 
guardian or other person in charge of the child.

Progress has been made across the region in penalizing all forms of child sexual abuse but gaps 
remain. The age of consent for sex is 18 years in Afghanistan, Bhutan, India and Nepal and 
16 years in Bangladesh, Pakistan and Sri Lanka. Child sexual offences are defined in gender-
neutral terms in Afghanistan, Bhutan, India and Maldives, but in Bangladesh, Pakistan and Sri 
Lanka, statutory rape is defined as an act committed by a male against a female and therefore 
applies only to girls. Bangladesh and Sri Lanka apply a lower age of consent regarding statutory 
rape if the perpetrator is married to the girl. In Afghanistan, Bhutan, India, Maldives and Nepal, 
the high age of consent means that all adolescents are subject to arrest and prosecution for 
any consensual sexual contact. Afghanistan, Bangladesh, Bhutan, Maldives, Pakistan and Sri 
Lanka also have separate offences that penalize consensual same-sex intercourse and thus 
discriminate against LGBTQ adolescents.

Whilst all countries in the region have offences relating to commercial sexual exploitation of 
children, only Sri Lanka has a separate and distinct offence of child prostitution that is applicable 
to both girls and boys and defined to prohibit all conduct required by the Optional Protocol to 
the CRC (OPSC) on the sale of children, child prostitution and child pornography i.e., offering, 
obtaining, procuring or providing. None of the South Asia countries has a distinct offence for 
organizing, facilitating or promoting sexual exploitation of children in travel and tourism, though 
some acts could be penalized under general provisions with respect to child sexual abuse 
and sexual exploitation. All countries in the region have taken steps to penalize trafficking 
in children; however, in Bhutan, India and Nepal the offence is not defined in line with the 
Palermo Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women 
and Children, and the South Asian Association for Regional Cooperation (SAARC) Convention 
as it requires the use of force, coercion, threats and suchlike in cases involving children. In 
many South Asia countries, sale of children in all its forms is not fully recognized as an offence 
separate and distinct from trafficking. Only India has a broad offence penalizing the sale of 
children for all purposes. 

Across the region, there has been some progress in addressing child pornography; however, 
only India and Nepal have relatively comprehensive child pornography offences defined in 
accordance with the OPSC and penalizing everyone involved in the chain of supply and demand. 
Other countries either address child pornography under general crimes relating to obscene 
material (Afghanistan, Bangladesh, Maldives), or fail to define child pornography material in 
line with the OPSC (Bhutan, Pakistan, Sri Lanka). Bhutan, India and Pakistan also include child 
pornography offences in their cybercrime laws and have introduced legislative measures to 
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address grooming, online solicitation and other aspects of online protection. Maldives has 
recently introduced a new offence to combat grooming of children.

Although steps have been taken in recent years to address child and forced marriages, the 
marriage of children under the age of 18 remains permissible in Afghanistan, Bangladesh, 
Bhutan, Pakistan and Sri Lanka, and only Maldives, Nepal and Sri Lanka have set the same age 
for girls and boys. Laws in Afghanistan, Bangladesh, India, Nepal and two Pakistan provinces 
(Punjab, Sindh) make it an offence to contract, arrange, facilitate or conclude the marriage of 
a person under the legal minimum age for marriage. In Afghanistan, Bangladesh, Bhutan and 
Pakistan, this offence does not apply to all child marriages as laws allow some children to 
legally marry under the age of 18.

All countries in the region have legislated a minimum age for employment or work of children, which 
ranges from 13 years in Bhutan to 14 in Bangladesh, India, Nepal and Sri Lanka, 15 in Afghanistan 
and 16 in Maldives. Labour laws in Bangladesh, India, Nepal and some Pakistan provinces (Khyber 
Pakhtunkhwa, Punjab, Sindh) include limitations on the type of work that children under the age of 
18 can perform and the hours and conditions of work. All countries except Pakistan (federal law) 
set 18 as the minimum age for engaging children in work that is hazardous or harmful, and all but 
Maldives have issued a list of prohibited hazardous or harmful work.

None of the South Asia countries have in place provisions for compulsory recruitment into 
the armed forces. The minimum age for voluntary recruitment is 18 in Afghanistan, Maldives, 
Nepal and Sri Lanka, 17 in Bangladesh, 16 in Pakistan and 16.5 in India. Afghanistan, India, 
Nepal and Sri Lanka have criminalized the recruitment or use in hostilities of children under the 
age of 18 by armed groups, but this issue has yet to be adequately addressed in Bangladesh, 
Maldives and Pakistan.  

South Asia countries have taken steps to identify and prohibit traditional practices harmful to 
children, including the following: sex selective abortions and female infanticide (India and Nepal); 
acid crimes (Bangladesh, India, Nepal, Pakistan); dowry violence (Bangladesh, India, Nepal); sexual 
exploitation of boys by men known locally as ‘bacha baazi’ (Afghanistan); female bonded labour 
or kamalari (Nepal); dedicating a woman or girl to a deity or temple (India, Nepal); and giving of 
women and girls in settlement of disputes (Afghanistan, Pakistan). However, India and Sri Lanka 
do not have in place legislation to address female genital mutilation/ cutting, while sex selective 
abortions, dowry violence and honour killings have not been fully prohibited across the region. 

LEGAL FRAMEWORK FOR JUSTICE FOR CHILDREN

A) Child victims and witnesses in criminal proceedings: Most South Asia countries have 
taken some steps to strengthen access to justice for child victims and witnesses in line with 
the UN Guidelines on Justice in Matters Involving Child Victims and Witnesses of Crime. In all 
countries in the region except Afghanistan, Maldives and Pakistan, children are recognized as 
competent witnesses and national laws do not set an age limit for children to testify, do not 
presume that children’s evidence is less trustworthy and do not require as a matter of law that 
their evidence be corroborated or require a certain number of witnesses as proof of any fact. 
However, in Afghanistan, Maldives and Pakistan, successful prosecution of crimes against 
children is hampered by the lesser status given to children’s evidence before the courts. 
In Afghanistan and Sri Lanka, the child’s parent or guardian must make a complaint or give 
consent to initiate prosecution in certain crimes against children. 

Legislation in Afghanistan, Bangladesh, Bhutan, India (sexual offences only), Nepal and Sri 
Lanka expressly recognizes the special vulnerability of child victims and witnesses and the 
need for child-sensitive approaches, guided by the best interest of the child. Some countries 
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also make provision for measures to facilitate children’s testimony and reduce contact with 
the accused. These include the use of screens (Afghanistan, India, Bangladesh, Pakistan), 
testimony via video-recorded statement (Afghanistan, Bangladesh, India, Maldives, Pakistan, 
Sri Lanka), use of live-link or closed-circuit television (Afghanistan, Bangladesh, India, Nepal, 
Pakistan, Sri Lanka), prevention of aggressive questioning of the child (India, Bhutan, Sri Lanka) 
and removing the accused from the courtroom whilst the child is testifying (Afghanistan, 
Bangladesh, Nepal). Sometimes such measures are limited. In India, the law only provides 
for use of these measures in cases of child sexual offences, and in Maldives and Pakistan, for 
victims of specified sexual offences and trafficking. All countries in the region have legislative 
measures in place to protect the privacy of child victims and to prohibit publication of identifying 
information, but in Pakistan and Sri Lanka this protection relates only to victims of stipulated 
offences. All countries in the region allow criminal courts to impose compensation orders on 
the accused as part of sentencing in the criminal proceedings, thus sparing victims the added 
cost of initiating civil proceedings. In India, Nepal and Sri Lanka, provision has also been made 
for the establishment of victim compensation funds.

B) Children in conflict with the law: In all South Asia countries, juvenile justice laws have 
been introduced to promote a separate and distinct approach to handling children in conflict 
with the law. In Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka, juvenile 
justice legislation explicitly takes precedence over all other national laws that may impact on 
handling children in conflict with the law. However, the age of criminal responsibility across 
the region remains quite low, ranging from 7 to 15 years. Only Maldives, setting the age at 
15 years, meets the minimum age recommended by the United Nations Committee on the 
Rights of the Child (UN CRC Committee). In Sri Lanka, juvenile justice protections apply only to 
children under the age of 16, while in India, there is broad discretion to transfer children aged 
16 years of age and older charged with a heinous offence to the Court to be tried as adults.

In all countries, children’s due process rights are guaranteed under the national constitution, 
criminal procedure laws and/or juvenile justice legislation. However, legislation in most 
countries does not fully guarantee children the right to the presence and assistance of a parent 
or guardian at all stages of the criminal justice process, with only Bangladesh, Bhutan, Maldives 
and Nepal expressly requiring a parent or guardian to be present during police questioning of a 
child. Legislation in Bangladesh, Maldives, Nepal and Pakistan also includes a clear guarantee 
of children’s right to free legal aid, requiring the State to appoint a lawyer at its expense for any 
unrepresented child in conflict with the law.

Some progress has been made across the region in legislating for diversion. Juvenile justice 
laws in all countries except India and Sri Lanka give the police or prosecutors discretion to issue 
a warning, promote reconciliation or refer the child to a “diversion” programme depending 
on the nature and circumstances of the offence as an alternative to initiating formal criminal 
proceedings. However, only Maldives has fully incorporated the key procedural safeguards as 
recommended by the UN CRC Committee, in particular the requirements that the child freely 
accepts responsibility for the offence, agrees to diversion conditions, and that completion of 
the diversion agreement results in conclusive closure of the case.

In all countries in the region, juvenile justice legislation calls for the establishment of specialized 
courts to handle children in conflict with the law. These courts are required to conduct children’s 
proceedings in camera, and all countries require proceedings to be separated from trials before 
other courts. India, Maldives and Nepal require hearings to be conducted in a child-friendly 
environment, and Bhutan, India and Nepal require proceedings to be conducted informally to 
encourage maximum participation of the child. Other countries provide limited guidance on 
adaptations to the courtroom environment and court procedures to facilitate children’s active 
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participation. In Afghanistan, Bangladesh, Bhutan, India and Pakistan, the courts have been 
given broad discretion to dispense with the child’s attendance at trial, thus undermining their 
right to participate fully.

All countries in the region have introduced a broader range of sentencing options for children 
and include some restrictions on their imprisonment. However, in Bangladesh, India, Nepal 
and Sri Lanka, children charged with specified serious offences remain subject to adult 
terms of imprisonment; Afghanistan, Bangladesh, and Pakistan allow for judicial corporal 
punishment of children for some offences; Maldives, Pakistan and Sri Lanka do not expressly 
prohibit life imprisonment of children; and India only prohibits life imprisonment without the 
possibility of release.

Most countries in the region have made provision for specialized facilities for the custody and 
rehabilitation of children in conflict with the law, established by the government and/or operated 
in partnership with non-government organizations (NGOs). Laws in Bangladesh, Bhutan and 
Maldives also include an explicit statement of children’s right to be separated from adults in 
all places of detention. Laws in Afghanistan, Bhutan, India, Nepal and Pakistan do not permit 
children under the age of 18 to be sent to prison, and Afghanistan and Bhutan support the 
establishment of both open and closed custody rehabilitation centres for children. Legislation 
in Afghanistan, Bhutan and Maldives includes detailed guidance on the care, treatment and 
rehabilitation of children in detention, but laws in other countries have limited provisions on 
standards of care and treatment for children in detention and are not governed by binding, 
detailed minimum standards in line with the UN Rules for the Protection of Juveniles Deprived 
of Liberty.

C) Access to justice for children in civil proceedings: South Asia countries have made 
limited progress in ensuring children’s access to justice in civil proceedings. In all countries, 
children, as with adults, may apply to the court to challenge or seek remedy for a violation 
of their fundamental rights. However, limited provision is made for child-friendly complaint 
mechanisms or measures to assist children to initiate proceedings before the court. National 
human rights commissions in Afghanistan, Bangladesh, Maldives, Nepal, Pakistan and Sri 
Lanka and child rights commissions in India have broad authority to investigate and resolve 
human rights violations on their own initiative or based on a complaint from a child or someone 
on his/her behalf. These commissions are authorized to resolve the matter through mediation, 
recommendations to appropriate authorities or referring the matter to the courts. Only in 
Bangladesh and India can the commission institute court proceedings on behalf of a child.

Under civil procedure laws in all countries other than Maldives, children can only initiate or 
defend civil proceedings through a next friend or guardian ad litem (person appointed for the 
purposes of the legal proceedings). Legislation only requires the court to ensure that a guardian 
ad litem is appointed for the child where he/she is a party to the proceedings (plaintiff or 
defendant), and the process for requesting appointment of a guardian is not accessible and/
or child friendly. No country explicitly makes provision for a guardian ad litem or other legal 
representative to be appointed to defend and protect the rights of children in family or civil law 
proceedings that affect them (e.g., custody disputes between their parents).

Children’s right to express their views in relation to any decision about their care, custody or 
guardianship is not fully guaranteed in all countries. With respect to custody disputes between 
parents, laws in Afghanistan, Bangladesh, Bhutan, India and Sri Lanka do not make provision for 
children to express their opinion, and in Nepal the law states only that the court “may” obtain 
the child’s views. In guardianship matters, the courts in Bangladesh, India and Pakistan may, 
but are not required, to elicit the child’s views. Afghan courts must decide on the appointment 
of a guardian in the presence of the child, but there is no requirement that the child’s views be 
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heard and given due consideration. In some countries, children from a specified age have the 
right to choose their guardian (age 10 in Nepal and Sri Lanka) or to select which parent they will 
live with (7 in Pakistan and Maldives, 9 in Bhutan). However, none of the countries in South Asia 
have child-friendly procedures to facilitate children’s informed participation in civil proceedings 
(other than in relation to protection orders and adoption) and to ensure they are supported in 
reaching a fully informed opinion and to express their views freely and without undue influence.

CONCLUSIONS 

South Asia countries have made progress in strengthening their national legal frameworks 
for child protection. What this review has shown however, is that significant gaps remain and 
more needs to be done to align legislation with international standards. Although the level of 
compliance varies between countries, a number of common themes have emerged:

• The best Interest principle – ensuring that all decisions about the custody, guardianship, care 
and protection of children are guided by a comprehensive best interest determination – is 
not fully entrenched in law. 

• Children’s right to participate in decisions about their care, custody and protection is not fully 
guaranteed and varies depending on the issue being determined, or is left to the discretion 
of the court.

• There is lack of clarity about the primacy of child-specific laws over other laws, resulting in 
inconsistent application of child protection safeguards.

• In most countries, the legal framework for comprehensive and family-focused child care 
and protection services is under-developed. The region has emphasized child protection 
response procedures rather than regulating a full continuum of child protection services, and 
there is a lack of guidance in many countries on reporting and referral and on a child-centred 
and family-focused process for assessment and intervention planning.

• Most countries have weak legal provisions on gatekeeping, alternative care placements and 
regulation of family-based alternative care.

• Safeguards with respect to adoption/ guardianship and surrogacy require strengthening.
• The protection of children from all forms of violence is undermined in most countries by 

broad justifications for ‘reasonable’ correction of children.
• Narrow and gendered definitions of sexual violence and exploitation do not provide equal 

protection to all children. 
• More focus is needed on child pornography and emerging online protection issues. 
• Progress has been made in identifying and prohibiting harmful practices against children, 

but gaps remain. In particular, child marriage, sex selective abortions, dowry violence and 
honour killings have not been fully prohibited across the region.

• Special measures for child victims and witnesses in criminal proceedings are limited and 
available only for specified sexual offences.

• The age of criminal responsibility remains low across the region. 
• Laws governing diversion do not fully respect children’s due process rights. 
• The specialized approach to sentencing does not apply equally to all children, and there 

is generally a lack of guiding principles for sentencing to ensure primacy of rehabilitation 
and reintegration, proportionality and use of custodial measures as a last resort and for the 
shortest appropriate period.

• Measures to facilitate children’s access to justice and participation in civil proceedings are 
lacking. 
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The protection of children from all forms of violence, abuse, neglect and exploitation is a 
fundamental right guaranteed by the Convention on the Rights of the Child (CRC). Violence 
against children occurs in every country of the world and in all spheres of their lives, including 
in the home, at school, at work and in the community generally. For millions of South Asian 
children, violence is widespread, pervasive and remains a harsh reality of their lives, with long-
lasting consequences. 

The UN CRC Committee has emphasized that securing and promoting children’s fundamental 
rights to respect for their human dignity and physical and psychological integrity, through the 
prevention of all forms of violence, is essential for promoting the full set of child rights in 
the CRC. Violence against children severely impacts their survival and development and can 
have significant damaging consequences during childhood and throughout adult life. Children 
who have experienced violence are more likely to have poor physical and mental health 
outcomes and are prone to social difficulties such as insecure attachments with caregivers and 
problematic relationships with peers; experience disruptions or difficulties in their education 
are more likely to engage in high-risk behaviours such as drug and alcohol abuse and early 
sexual activity, resulting in teenage parenting, and to develop behavioural problems, including 
aggression and criminality.1 While both girls and boys are at risk, violence often has a gender 
component. The United Nations Committee on the Elimination of Violence against Women (UN 
CEDAW Committee) highlights violence against women and girls as one of the fundamental 
means of perpetuating their subordinate position and stereotyped roles. Ending this violence is 
critical to the achievement of substantive equality between women and men and for women 
to enjoy their human rights and fundamental freedoms.2

Protecting children from violence contributes not just to the well-being and development 
of each child but also to a country’s overall social and economic development. A respectful, 
supportive and violence-free environment supports children to develop into socially responsible 
and actively contributing citizens. Research shows that children who have not experienced 
violence and who develop in a safe and supportive environment are less likely to act violently, 
both in childhood and when they become adults. As such, protecting children from violence is 
a key strategy for promoting peaceful societies and reducing all forms of violence.3 Investing in 
protecting children also has a direct positive impact on a country’s human capital and economic 
growth, has a positive impact on health and productivity, prevents crime and inter-generational 
violence and reduces the burden of government spending on crises response and on the long-
term consequences of abuse.4

South Asia governments are committed to take action to protect children as evidenced in a 
number of regional instruments, including the South Asian Association for Regional Cooperation 
(SAARC) Convention on Regional Arrangements for the Promotion of Child Welfare in South 
Asia (2002), the SAARC Convention on Combating and Prevention of Trafficking in Women 
and Children for Prostitution (2002), the South Asia Call for Action on Ending Violence against 
Children (Colombo Declaration, 2012) and the Kathmandu Call for Action to End Child Marriage 
in South Asia (2014). A comprehensive legal framework for child protection is one essential 
component to uphold these commitments.

INTRODUCTION 
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This report assesses the progress of South Asia countries in aligning national child protection 
legislation with international standards. Legislation alone is not enough to end violence against 
children, but a solid legal framework is an essential foundation for a well-functioning child 
protection system and for ensuring timely and effective prevention, early intervention and 
response services for children and their families. 

1.1 SCOPE OF THE REVIEW

This report assesses national child protection laws in Afghanistan, Bangladesh, Bhutan, India, 
Maldives, Nepal, Pakistan and Sri Lanka. This includes: 

The legal framework for child care and protection services: Chapter 2 assesses the extent 
to which governments have a solid legal framework in place to guide the delivery of child 
protection services (prevention, early intervention and response) for children and their families. 
In particular, it assesses whether legislation outlines a clear mandate for the coordination and 
delivery of child protection services, with mechanisms for standard setting and oversight; 

Convention on the Rights of the Child (CRC) ü ü ü ü ü ü ü ü
Optional Protocol to the CRC on the Sale 
of Children, Child Prostitution and Child 
Pornography

ü ü ü ü ü ü ü ü

Optional Protocol to the CRC on the Involvement 
of Children in Armed Conflict ü ü ü ü ü ü ü ü

Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) ü ü ü ü ü ü ü ü

Protocol to Prevent, Suppress and Punish 
Trafficking in Persons especially Women and 
Children (Palermo Protocol)

ü û û ü ü û û ü

Convention on the Rights of Persons with 
Disabilities ü ü û ü ü ü ü ü

Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment ü ü û û ü ü ü ü

ILO Convention 138 on Minimum Age for 
Admission to Employment ü û û ü ü ü ü ü

ILO Convention 182 on the Worst Forms of  
Child Labour ü ü û ü ü ü ü ü

Hague Convention of 29 May 1993 on Protection 
of Children and Cooperation in Respect of 
Intercountry Adoption

û û û ü û û û ü

Hague Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-operation in Respect of 
Parental Responsibility and Measures for the 
Protection of Children

û û û û û û û û

Hague Convention of 25 October 1980 on the Civil 
Aspects of International Child Abduction û û û û û û ü ü
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KEY CHILD PROTECTION INSTRUMENTS, STATUS OF RATIFICATIONS TABLE 1

INTRODUCTION



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

4

whether laws include mechanisms and procedures for identifying children in need of protection 
and for effective reporting, assessment and response to ensure that children are protected 
and receive support and assistance in accordance with their individual needs (having regard 
to their age, gender and disability, if any); and whether an appropriate legal framework is in 
place to regulate alternative care, kafalah (Sharia alternative care option for children), adoption 
(domestic and intercountry) and surrogacy.

The legal framework for prohibition of all forms of violence against children: Chapter 
3 assesses the extent to which all forms of violence against children in the home, school 
and community have been clearly defined and prohibited. This includes: physical abuse and 
maltreatment (including corporal punishment in all settings); emotional abuse; neglect and 
negligent treatment; sexual abuse, sexual harassment and sexual exploitation; abduction, sale 
and trafficking of children; child marriage and forced marriage; child work and child labour; 
children in armed conflict; torture and other cruel and inhuman treatment; and other harmful 
practices (including female genital mutilation/cutting (FGM/C), honour killings, female infanticide 
and sex-selective abortions). The extent to which extraterritoriality and extradition are applied 
to offences against children is also assessed.

The legal framework for justice for children: Chapter 4 assesses the extent to which legislation 
ensures access to justice for children, and in particular whether an appropriate legal framework 
is in place to assist child victims and witnesses to participate effectively in the criminal justice 
process; to provide a separate and distinct response to children in conflict with the law that 
respects their rights and promotes their rehabilitation and reintegration; and to facilitate children’s 
access to justice to defend and protect their rights and to be actively involved in civil proceedings 
that impact on them. With respect to children’s access to justice in civil proceedings, the review 
focused primarily on whether the law provides for an effective means for children to challenge 
and remedy violations of their rights and respects children’s right to participate in family and other 
civil law proceedings relating to their custody, guardianship and protection. 

In each of these areas, consideration was given to cross-cutting issues of gender and disability 
and any limitations on the application of the law (e.g., territorial restrictions, religious affiliation). 
The review assessed whether laws provide equal protection to all children, boys and girls, 
without discrimination. However, as laws are generally framed in gender-neutral terms, the 
report does not include a full assessment of the extent to which laws are gender-responsive 
and inclusive in their implementation. 

The review focuses mainly on primary legislation (laws, acts, ordinances) and not subsidiary 
instruments (regulations, rules, policies, plans of action) or case law. However, consideration 
of subsidiary instruments was needed to assess compliance in some areas that are commonly 
governed by rules and regulations rather than primary laws (e.g., standards for children 
in alternative care, designation of the worst forms of child labour). In addition, the review 
focused mainly on legislation of national application rather than state or provincial-level legal 
instruments. However, some exceptions were made, for example, in Pakistan where key child 
protection legislation falls within the jurisdiction of provinces and territories, and in India and Sri 
Lanka, where alternative care is a sub-national jurisdiction. 

Finally, the review focused only on the legislation. It does not assess or comment on the extent 
to which laws have been implemented in practice or how they have been interpreted and 
applied by the courts. 
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1.2 METHODOLOGY AND APPROACH

A technical reference group with representatives from each country was established to oversee 
the legislative analysis and review outputs. UNICEF appointed country focal points to assist 
in collecting and translating national legislation. A desk review of available literature provided 
contextual background and identified additional legal instruments for review. 

A child protection legislation checklist was developed to assess national laws against 
international standards. Each child protection topic was divided into relevant sub-topics, 
and a set of core compliance standards was developed based on regional and international 
instruments (see Bibliography for the full list of instruments used).

The Child Protection Legislation Checklist was completed for each country. The degree to which 
a particular standard is adequately reflected in the national legal framework was measured 
using a score of 1 to 4 as per the scoring chart below, with the corresponding colour-coded 
rating (red, orange, yellow, green). 

As any legal analysis involves some level of subjectivity, a brief rationale has been provided for 
the scores given, including reference to the relevant provision in national law and commentary 
on compliance. The checklists were then used to create a summary report card for each 
country indicating their level of compliance with international standards (see Annex II). This, in 
turn, was used to compile the comparative regional report card (see Annex I).

INTRODUCTION

Level 1: 
Legislative framework is 

non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 

inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 

inconsistencies

Level 4: 
Legislative framework 

complies with standards



A comprehensive legal framework for child protection requires more than laws to prohibit 
and penalize violence against children. Equally important is having laws in place to guide 
the implementation of prevention and early intervention services; to outline procedures for 
reporting and timely intervention for children in need of care and protection; and to ensure that 
children and their families receive effective services to support their recovery and reintegration, 
tailored to the age, gender and special needs and vulnerabilities of the child.

This chapter looks at the extent to which countries in South Asia have an appropriate legal 
framework to guide the delivery of child care and protection services, including alternative 
care and adoption. In particular, it assesses whether legislation outlines a clear mandate 
for the coordination and delivery of child protection services (prevention, early intervention 
and response), with mechanisms for setting standards and oversight; whether laws include 
mechanisms and procedures for identifying children in need of protection and for effective 
reporting, assessment and response, ensuring that children are protected and receive support 
and assistance in accordance with their individual needs (having regard to their age, gender and 
disability, if any); and whether an appropriate legal framework is in place to regulate alternative 
care, kafalah, adoption (domestic and intercountry) and surrogacy.

2.1 MANDATE FOR PREVENTION, EARLY INTERVENTION  
AND RESPONSE 

Central to an effective child protection system is a comprehensive child protection law outlining 
mandates and structures for delivery of child protection services. A range of government and 
NGO service providers are usually involved in the delivery of child protection services, and 
they are required to have clearly defined roles and responsibilities, as well as appropriate 
mechanisms for standard setting, oversight and quality control to ensure children and families 
receive coordinated support.

2.1.1 International standards
Underpinning the legal framework for child protection service should be a general statement 
of the government’s obligation, in line with the CRC, to support families in their child-rearing 
responsibilities and to protect children from all forms of violence, abuse, neglect or exploitation.5  
This general commitment should be supported by a child protection law designating a government 
agency responsible for coordinating child protection services.6 Its mandate should be defined 
broadly to encompass a full continuum of prevention, mitigation and response services to 
strengthen the ability of parents in the protection, care and development of their children, and 
support the recovery and reintegration of children who have experienced any form of violence, 
abuse, neglect or exploitation.7 The designated agency should have clear authority to monitor and 
regulate child protection service providers, both government and non-government.8

2.1.2 Legislation
All countries in the region, other than Bangladesh, have a general statement of the government’s 
responsibility to protect children from all forms of violence, abuse, neglect and exploitation and 
to provide support to children in need of protection, generally under the national constitution 
and/or child protection laws.9 In Bhutan and Maldives, this is explicitly framed as a government 

CHILD CARE AND  
PROTECTION SERVICES

2

6
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obligation to assist families in their child-rearing responsibilities, and Bhutan further requires 
the government to provide families with an opportunity to learn about parenting roles and 
obligations and to promote positive parent/ child relationships.10 Most countries also have 
some legislative framework in place outlining the government’s responsibility to provide child 
protection services to children and families. In Pakistan, provision of child protection services 
is a provincial/territorial responsibility and is therefore guided by sub-national laws. 

CHILD CARE AND PROTECTION SERVICES

Afghanistan Juvenile Code, 2005; Law on Protection of Child Rights 

Bangladesh Children Act, 2013

Bhutan Child Care and Protection Act, 2011

India Juvenile Justice (Care and Protection of Children) Act, 2015

Maldives Child Rights Protection Act (No.19/2019)

Nepal Act Relating to Children, 2018

Pakistan (by province):

     Balochistan Balochistan Child Protection Act, 2016

     Gilgit-Baltistan Gilgit-Baltistan Child Protection Response Act, 2017 

     Islamabad Capital      
     Territory (ICT)

Islamabad Capital Territory Child Protection Act, 2018

     Khyber Pakhtunkhwa Khyber Pakhtunkhwa Child Protection and Welfare Act, 2010

     Punjab Punjab Destitute and Neglected Children Act, 2004

     Sindh Sindh Child Protection Authority Act, 2011; Sindh Children Act, 1955

Sri Lanka Children and Young Persons Ordinance; National Child Protection Authority Act

CHILD CARE AND PROTECTION LAWS, BY COUNTRYTABLE 2

In Afghanistan, Bangladesh, Bhutan, Maldives, Nepal, Pakistan and Sri Lanka, laws require the 
establishment of multisectoral child protection committees or boards to promote inter-agency 
collaboration and to advise on child protection laws, policies and programmes.11 In Bangladesh, 
Bhutan, India, Nepal and Pakistan, legislation also requires the appointment of district child 
protection units and/or child welfare or child protection officers.12 Legislation in Bhutan, Maldives, 
India and the Pakistan provinces of Khyber Pakhtunkhwa and Sindh clearly designates a child 
protection authority to lead and coordinate child protection services, with their responsibilities 
defined broadly to encompass prevention, early intervention and response services.13 

However, legislation in Afghanistan and Pakistan’s Punjab province lacks a comprehensive 
statement on the obligation of central and state-level child protection authorities to ensure child 
protection services for children and families. Afghanistan’s Juvenile Code includes a chapter 
on assistance to children in need of care and protection, but it does not clearly designate a 
lead agency to manage and coordinate child protection services and focuses primarily on court 
orders that can be made in response to a child in need of care and protection.14 In Nepal and 
some Pakistan jurisdictions (Balochistan, Gilgit-Balistan, ICT), the role of the child protection 
authority is primarily response, while in Bangladesh, it primarily relates to children in conflict 
with the law and alternative care.15 Sri Lanka’s Children and Young Persons Ordinance does 
not include a statement of responsibilities for managing child protection services; the mandate 
of the Ministry of Women and Children’s Affairs to develop policies and programmes for child 
protection is stipulated in general terms by the Government Gazette (encompassing prevention 
and response), but it does not explicitly authorize the Ministry to monitor and regulate all child 
protection service providers.16 Only in Bhutan, Maldives, Nepal and some Pakistan provinces 
(Balochistan, Gilgit-Baltistan and Sindh) is there a clear responsibility on the child protection 
authority to monitor and regulate all child protection service providers and not just residential 
care facilities and other alternative care providers.17
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2.2 REPORT, ASSESS, RESPOND: PROCEDURES AND SERVICES

2.2.1 International standards
Ensuring timely identification and response to children in need of care and protection requires 
clear procedures for reporting, referral and intervention planning. Child protection legislation 
should include a definition of the circumstances in which a child might be in need of care 
and protection that encompasses children under the age of 18 who are orphaned or without 
parental care and/or who have experienced or are at risk of all forms of violence, abuse, neglect 
and exploitation.18 The law should make provision for reporting of children in need of care and 
protection, including an accessible mechanism for children and families to request assistance 
and mandatory reporting for professionals working with children.19 In addition, there should be 
clearly defined procedures for referral, assessment and inter-agency cooperation in responding 
to children in need of care and protection, and for making decisions about what support and 
interventions are appropriate and necessary in the child’s best interest.20 Children should be 
guaranteed the right to express their views and to participate in decision-making about their 
care and protection.21 The law should also make provision for a range of care, recovery and 
reintegration services for children, including immediate crises needs and ongoing support 
relating to their physical and mental health, safety, repatriation, family reunification or 
alternative care, education, vocational training, life skills and legal assistance.22

The law includes a statement of the government’s 
obligation to support families in their child-rearing 
responsibilities, and to protect children from all forms of 
violence, abuse, neglect or exploitation.

· · · · · · ·
A government focal point has been designated to 
coordinate child protection services, defined broadly to 
encompass a full continuum of prevention, mitigation 
and response services.

· · · · · · ·
The designated agency has clear authority to monitor and 
regulate child protection service providers (government 
and non-government). · · · · · · ·

Pakistan*

The law includes a statement of the government’s obligation 
to support families in their child-rearing responsibilities, and to 
protect children from all forms of violence, abuse, neglect or 
exploitation.

· · · · · ·
A government focal point has been designated to coordinate 
child protection services, defined broadly to encompass a full 
continuum of prevention, mitigation and response services. · · · · · ·
The designated agency has clear authority to monitor and 
regulate child protection service providers (government and 
non-government). · · · · · ·

*Pakistan is presented separately because policies are province based and vary from province to province.

MANDATE FOR CHILD CARE AND PROTECTION SERVICES, SUMMARYTABLE 3
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Decisions about how to respond to children in need of care and protection should be taken with 
great care, and preventing family separation and preserving family unity should be important 
components of the child protection system. Given the gravity of the impact on the child of 
separation from his or her parents, this should occur only when the child is in danger of harm 
or when otherwise necessary, and separation should not take place if less intrusive measures 
could protect the child. Before resorting to separation, the State should provide support to the 
parents to restore or enhance the family’s capacity to take care of the child, unless separation is 
necessary to protect the child.23 However, provision must also be made for formal or compulsory 
protective interventions, including restraining orders and removal of the child or perpetrator, 
where necessary in the child’s best interest.24 Any decision regarding the removal of a child 
against the wishes of his or her parents must be made by competent authorities and subject 
to judicial review, and the child, parents and other interested parties should have the right to 
participate in the proceedings and make their views known.25 Removal decisions should be 
regularly reviewed, with a view to promoting the child’s return to his/her parents once the 
original causes of removal have been resolved.26

2.2.2 Legislation
Legislation in most South Asia countries includes a definition of “children in need of protection” 
or “disadvantaged children” outlining the circumstances where services and interventions may 
be needed to protect a child. Laws in Afghanistan, India, Maldives and two Pakistan jurisdictions 
(ICT, Sindh) have relatively comprehensive definitions that encompass children without parental 
care and all forms of violence, abuse, neglect and exploitation.27 However, the definitions in 
Bangladesh, Bhutan, Khyber Pakhtunkhwa and Punjab provinces in Pakistan and Sri Lanka 
are framed in somewhat moralistic language, and do not explicitly include children who have 
experienced or who are at risk of all forms of violence or neglect.28 Sri Lanka’s legislation applies 
only to children under 16. In the Pakistan jurisdictions of Balochistan and Gilgit-Baltistan, the 
definition encompasses all forms of violence but does not include other categories of children in 
need of care and protection such as children living and working on the street and children who 
are orphaned, abandoned or otherwise without parental care.29

Laws in most countries in the region have not mandated an accessible and child-friendly 
mechanism for children in need of care and protection to seek help from the child protection 
authority (e.g., through a helpline) or for inter-agency reporting and referral of all suspected 
cases of children in need of protection to the child protection authority. Laws in India, Maldives 
and some Pakistan jurisdictions (Balochistan and Gilgit-Baltistan) make specific reference to 
establishing a child helpline, and India, Bangladesh, Maldives and Nepal also make provision 
for inter-agency referral between the police and the child protection authority.30 However, only 
Bhutan, Maldives and Nepal have mandatory reporting requirements applicable to everyone, 
and Nepal also explicitly requires health workers, teachers and other caregivers to report child 
victims of violence and sexual abuse.31 In India, mandatory reporting applies only to orphaned, 
abandoned or unaccompanied children and child victims of sexual offences.32   

Laws in Bhutan, India, Maldives, Nepal and most Pakistan jurisdictions (Balochistan, Gilgit-
Baltistan, ICT, Khyber Pakhtunkhwa) outline procedures for responding to children in need 
of care and protection. Requirements include a social welfare assessment, inter-agency care 
planning and appropriate interventions based on the needs of the individual child and his/her 
family.33 In Bhutan and some Pakistan jurisdictions (Balochistan, Gilgit-Baltistan, ICT), legislation 
emphasizes consensus-based decision-making in collaboration with the child and family, with 
court protection orders used only where a voluntary agreement cannot be reached or is not 
appropriate in the best interest of the child.34 India requires all children to be first brought before 
the Child Welfare Committee, which must direct a social worker to conduct an inquiry. Child 
protection laws in Afghanistan, Maldives, Pakistan’s Punjab and Sindh provinces and Sri Lanka, 
focus primarily on procedures for rescue and removal of children and bringing them before the 
court for a protection order, without clear guidance on assessment and care planning.35

CHILD CARE AND PROTECTION SERVICES
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In Bhutan, India, Maldives, Nepal and some Pakistan jurisdictions (Balochistan, Gilgit-Baltistan, 
ICT, Khyber Pakhtunkhwa), child protection laws require the courts to take a child’s views 
into account in any decisions about their care and protection.36 Bhutan and some provinces in 
Pakistan (Balochistan, Gilgit-Baltistan, ICT) require children’s views to be sought at all stages 
of the assessment and decision-making process. Afghanistan guarantees children’s right 
to participate in the court proceedings but does not expressly require the court to give due 
weight to children’s views or require children’s participation at all stages of care planning and 
decision-making.37 Bangladesh’s law makes reference to the views of the child only in relation 
to a decision about which parent to place her/him with where parents are divorced or living 
separately and during the periodic review of an alternative care placement.38 Child protection 
laws in Pakistan’s Punjab and Sindh provinces and Sri Lanka make no provision for children to 
participate in decisions about their care and protection.

In most countries in the region, the stipulated response to children in need of care and protection 
focuses primarily on removal and alternative care, and only laws in Bhutan, India and Maldives 
provide guidance on the range of services that should be available to children and their families.39 

Nepal’s Act Relating to Children, 2018 frames services for children and families in broad and 
general terms but is not concrete.40 Legislation in some Pakistan provinces (Balochistan, Gilgit-
Baltistan, ICT) requires a care and protection plan documenting the services to be provided to 
the child and family, but it is not explicit about the types of services that should be available.41 
Afghanistan law guarantees child victims the right to free medical services, alternative care, 
and support for reintegration.42 In Bangladesh and Sri Lanka, legislation is focused primarily on 
removal and alternative care and does not make provision for a range of care, recovery and 
reintegration services for children.  

Child protection laws in all countries in the region except Bangladesh give the courts or other 
competent authority the power to issue care and protection orders in the best interest of 
the child, including authority to issue a care order removing the child from his/her parent or 
caregiver.43 In Afghanistan, India, Maldives, some Pakistan jurisdictions (Balochistan, Gilgit-
Baltistan, Sindh) and Sri Lanka, the courts also have the option of returning the child to his/her 
parents with supervision (with the requirement of a bond in most countries), and in India, the 
Child Welfare Committee has broad authority to issue directions about the care, protection and 
rehabilitation of the child. Restraining or non-contact orders are available in all countries under 
domestic violence legislation but not under child protection laws. Only laws in Bhutan, India, 
Maldives, and some Pakistan jurisdictions (Balochistan, Gilgit-Baltistan, ICT) emphasize family 
support interventions and have an explicit focus on not removing children from their homes 
unless necessary in their best interest.44 In Sri Lanka, court care and protection orders are 
effectively the same as those used for children in conflict with the law. Laws in Bangladesh 
and Nepal give police and/or child protection authorities’ broad authority to remove children 
and place them in safe custody, but there is no stipulated time frame for the child to be 
brought before the court for a care and protection order.45 Child protection laws in Afghanistan, 
Bhutan, India, Maldives, Nepal, some Pakistan provinces (Balochistan, Gilgit-Baltistan, Khyber 
Pakhtunkhwa) and Sri Lanka explicitly require that any decision be governed by the best interest 
of the child, and Bhutan and Maldives further requires that consideration be given to the child’s 
gender and any special needs relating to disability.46

In most countries in the region, it is the courts that make decisions regarding the removal of 
a child in need of protection from their parents.47 In Bhutan and India, decisions are made by 
Child Welfare Committees but these may be appealed to the court.48 In Afghanistan, Bhutan, 
India, Maldives, and some Pakistan jurisdictions (Balochistan, Gilgit-Baltistan, ICT), the courts 
are explicitly required to ensure active participation of both the child and parents in the child 
protection hearing. However, laws in some Pakistan provinces (Punjab, Sindh and Khyber 
Pakhtunkhwa) and Sri Lanka do not make it clear that parents are parties to the proceedings 
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and have the right to be heard, and Pakistan’s Punjab and Sindh provinces and Sri Lanka do not 
make provision for the child to be heard. In Bangladesh, probation officers have broad authority 
to remove disadvantaged children from their parents, and the Department or Child Welfare 
Board can make a decision to place the child in short-term or long-term alternative care, but 
the Act does not include any requirement for due process, judicial oversight or the right of the 
child and parents to be heard.49 

In cases involving the removal of a child from his/her home, most countries in the region do 
not require regular reviews aimed at family integration. Laws in Bhutan, India, some Pakistan 
provinces (Khyber Pakhtunkhwa, Punjab, Sindh) and Sri Lanka authorize the court to monitor 
children after a protection order and to vary a child protection order on application of the parents 
or social welfare authorities, but only Afghanistan, Bhutan, India and Pakistan’s Balochistan 
and Gilgit-Baltistan provinces require regular review of care and protection orders (monthly 
reports and six-monthly review in Afghanistan, quarterly in Bhutan, “as prescribed” in India 
and every six months in Balochistan and Gilgit-Baltistan).50 Bangladesh’s Children Act, 2013, 
requires regular review of alternative care placements and states that where a child has been 
removed from his/her parents, the Government must take effective measures to rehabilitate 
the parents so that the child can be reintegrated with them.51 Sri Lanka’s National Policy on 
the Alternative Care of Children emphasizes family preservation and family reunification, but 
these policy statements have yet to be reflected in the Children and Young Persons Ordinance, 
pursuant to which all orders placing a child in need of protection in a certified school are for a 
fixed period of three years. In Pakistan’s Punjab, Khyber Pakhtunkhwa and Sindh provinces, 
all care orders removing a child from his/her parents are in force until the child turns 18, or in 
exceptional circumstances, a shorter period.
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There is a definition of the circumstances where 
children are in need of care and protection that 
encompasses children under 18 years who are 
orphaned or without parental care and who have 
experienced, or at risk of, all forms of violence, 
abuse, neglect and exploitation.

· · · · · · ·
The law makes provision for reporting children 
in need of care and protection, including an 
accessible mechanism for children/families to 
request assistance, and mandatory reporting for 
professionals working with children.

· · · · · · ·
There are clearly defined procedures for referral, 
assessment/investigation and inter-agency cooperation 
in responding to children in need of care and protection. · · · · · · ·
Guidance is provided on how to accurately assess the 
age of a child to ensure that children are afforded the 
protection they are entitled to under law. · · · · · · ·
The right of children to express their views and to 
participate in decision-making about their care and 
protection is guaranteed. · · · · · · ·
The law makes provision for a range of care, recovery 
and reintegration services for children. · · · · · · ·

CHILD CARE AND PROTECTION SERVICES
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The law emphasizes preventing family separation and 
preserving family unity as an important component 
of the child protection system. Before resorting 
to separation, provision is made for less intrusive 
interventions aimed at supporting parents and restoring 
or enhancing the family’s capacity to take care of the 
child, unless separation is necessary to protect the child. 

· · · · · · ·
The law provides for care and protection orders or 
other formal interventions, including restraining 
orders and removal of the child or perpetrator where 
necessary to protect the child from significant harm 
and in the child’s best interest.

· · · · · · ·
Any decision to separate a child from his or her 
parents is made by competent authorities and subject 
to judicial review, with participation of the child and 
parents and other interested parties in any such 
proceedings, and in making their views known. 

· · · · · · ·
The decision is regularly reviewed, with the aim of 
promoting the child’s return to parental care, once 
the original causes of removal have been resolved. · · · · · · ·
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There is a definition of the circumstances where children are in 
need of care and protection that encompasses children under 
18 years who are orphaned or without parental care and who 
have experienced, or at risk of, all forms of violence, abuse, 
neglect and exploitation.

· · · · · ·
The law makes provision for reporting children in need of care 
and protection, including an accessible mechanism for children/
families to request assistance, and mandatory reporting for 
professionals working with children.

· · · · · ·
There are clearly defined procedures for referral, assessment/
investigation and inter-agency cooperation in responding to 
children in need of care and protection. · · · · · ·
Guidance is provided on how to accurately assess the age of a 
child to ensure that children are afforded the protection they are 
entitled to under law. · · · · · ·
The right of children to express their views and to participate in 
decision-making about their care and protection is guaranteed. · · · · · ·
The law makes provision for a range of care, recovery and 
reintegration services for children. · · · · · ·
The law emphasizes preventing family separation and preserving 
family unity as an important component of the child protection 
system. Before resorting to separation, provision is made for less 
intrusive interventions aimed at supporting parents and restoring 
or enhancing the family’s capacity to take care of the child, unless 
separation is necessary to protect the child.

· · · · · ·
The law provides for care and protection orders or other formal 
interventions, including restraining orders and removal of the 
child or perpetrator where necessary to protect the child from 
significant harm and in the child’s best interest.

· · · · · ·
Any decision to separate a child from his or her parents is made 
by competent authorities and subject to judicial review, with 
participation of the child and parents and other interested parties 
in any such proceedings, and in making their views known.

· · · · · ·
The decision is regularly reviewed, with the aim of promoting 
the child’s return to parental care, once the original causes of 
removal have been resolved. · · · · · ·

*Pakistan is presented separately because policies are province based and vary from province to province.  
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2.3 ALTERNATIVE CARE

2.3.1 International standards
In line with the CRC, national laws should include a clear legal obligation on the State to 
provide alternative care for children without parental care or who cannot in their best interest 
be permitted to remain in parental care.52 The law should designate a competent government 
authority to ensure the supervision of the safety, well-being and development of any child 
placed in alternative care.53 In addition, a range of emergency, short-term and long-term 
alternative care options should be provided for and regulated by the law, including kinship care, 
respite care, foster care, supervised independent living arrangements, adoption/ kafalah and 
residential care.54 Standards of care should be in place for all alternative care providers, and care 
standards for residential care facilities should ensure quality and conditions that are conducive 
to the child’s development, such as individualized and small-group care.55 All alternative care 
providers should be obligated to register with and be authorized by the social welfare or other 
competent authority,56 and the law should require independent inspection and monitoring of all 
children in alternative care, including frequent scheduled and unannounced visits.57 Children in 
care should also have access to an effective and impartial mechanism through which they can 
make complaints or express concerns regarding their treatment or conditions of placement.58

Legislation should also outline a standard process and criteria for the referral or admission 
of a child to an alternative care setting that ensures children are admitted to alternative care 
only after all possible means of keeping them with their parents or extended family have been 
exhausted and acceptable and there are justified reasons for entry into care.59 The recruitment 
and solicitation of children for placement in residential care by agencies, facilities or individuals 
should be prohibited.60 Alternative care decisions should be based on the best interest of the 
child and take into account the nature and quality of the child’s attachment to his/her family, 
the family’s capacity to safeguard the child’s well-being and harmonious development, the 
child’s need or desire to feel part of a family, the desirability of the child remaining within his/
her community and country, the child’s gender, cultural, linguistic and religious background 
and his/her relationships with siblings, with a view to avoiding their separation.61 Alternative 
care placements should be guided by the principles of necessity, appropriateness and the best 
interest of the child concerned.62 Children should have the right to be involved in any decision 
about their placement and to have their views given due weight in accordance with their 
evolving capacities.63 In addition, individual care plans should be required for all children who 
are in alternative care, with regular periodic reviews (preferably at least every three months) of 
their placement and of the care and treatment being provided.64 Children separated from their 
parents should be entitled to maintain personal relations and direct contact with them, unless 
this is contrary to the child’s best interest.65 

2.3.2 Legislation
All South Asia countries have some legislative provisions in place governing alternative care 
for children and imposing a legal obligation on the government to ensure appropriate care for 
children without parental care or who must, in their best interest, be removed from parental 
care.66 In India and Sri Lanka, alternative care is governed by subnational legislation but informed 
by guidance issued by the central governments.67

All countries except Afghanistan have a designated government agency or committee to 
oversee residential care facilities for children, but only laws in Bangladesh, Bhutan, India, 
Maldives and Nepal have a competent authority responsible for ensuring the well-being of 
children in all forms of alternative care.68 Afghanistan lacks a designated agency to oversee 
alternative care and to accredit and monitor alternative care providers. The Law on Protection 
of Child Rights states that the Ministry of Labour and Social Affairs must establish orphanages 
for the care of orphans and indigent children but does not require alternative care providers to 
be approved and registered by the Ministry.69 

CHILD CARE AND PROTECTION SERVICES
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Throughout the region, emphasis remains primarily on residential forms of alternative care. 
All countries in the region except Afghanistan make provision for kinship care, care by foster 
parents or other ‘fit person’ and temporary and long-term residential care.70 Afghan law 
provides for two forms of alternative care: appointment of a guardian and sending children to 
a “health, educational or vocational training institution”.71 Afghanistan, Bangladesh, Maldives 
and Pakistan do not permit adoption but do provide for appointment of a guardian. Sri Lanka 
also makes provision for placement of children with a “registered custodian”.72 Legislation 
in Bangladesh, Bhutan, India, Maldives, Nepal and some Pakistan jurisdictions (Balochistan, 
Gilgit-Baltistan, ICT, Khyber Pakhtunkhwa) includes a stated preference for family-based 
alternative care placements. In Sri Lanka, this principle is reflected in the national alternative 
care policy but not entrenched in law.73 Only laws of India and Maldives make specific provision 
for the recruitment of foster parents or guardians for children who cannot be placed within 
their extended family,74 and the focus of legislation in most countries is primarily on the 
establishment and management of government and NGO-run residential care facilities. In Sri 
Lanka, children placed in alternative care may be housed in the same residential care facilities 
as children in conflict with the law.75

Legislation in Bhutan, India, two Pakistan provinces (Punjab, Sindh) and Sri Lanka makes it 
compulsory for residential care providers to be approved and registered by a government 
authority, and failing to do so is an offence. However, only Bhutan, India and Maldives make 
specific provision in their laws for approval of all alternative care providers, including kinship 
carers and foster carers.76 In Bangladesh, the mandatory registration and approval requirements 
for “certified institutions” under the Children Act, 2013 apply only to facilities for children in 
conflict with the law, and there are no similar provisions regulating residential care facilities 
for children, other than orphanages and shelters for trafficked victims.77 Bhutan has included a 
relatively detailed statement of standards for children in all forms of alternative care in its law 
and regulations,78 and Nepal has issued minimum standards for residential care, but not in the 
form of binding rules or regulations.79 The new Child Rights Protection Act of Maldives requires
that regulations be developed in line with international standards, but these have not yet been 
issued. In India and Sri Lanka, the central governments have issued model standards to inform 
subnational standard setting – for all forms of alternative care in India but only non-government 
children’s homes in Sri Lanka. Model residential care standards issued by both India and Sri 
Lanka focus primarily on staffing and physical infrastructure requirements rather than quality 
of care.80 

In Bangladesh, India and Nepal, the law requires regular independent monitoring of all children 
in alternative care. However, in Maldives, Nepal and most Pakistan jurisdictions (ICT, Khyber 
Pakhtunkhwa, Punjab, Sindh), monitoring and inspection requirements apply only to residential 
care facilities, and in Bhutan, periodic monitoring and review is required only for children in 
difficult circumstances removed from parental care and not all children in alternative care. 
In Afghanistan, Maldives and the Pakistan jurisdictions of Balochistan and Gilgit-Baltistan, 
there is no clear requirement for regular periodic monitoring and inspections of all providers 
of alternative care.81 Sri Lanka makes provision for inspection of residential care facilities and 
for periodic visits to children placed with a registered custodian but not children in other forms 
of alternative care.82 The establishment of child-friendly complaints mechanisms for children 
in care has been incorporated into the model standards in India (applicable to all forms of 
alternative care) and Sri Lanka (for residential care only).83 

In Bangladesh, Bhutan and India, legislation outlines a standard process and criteria for the 
admission of children into an alternative care setting, based on a comprehensive assessment 
and best interest determination. Bangladesh and India also require that steps be taken to prevent 
unnecessary removal of children, where appropriate, by offering support and assistance to the 
parents.84 Nepal’s Act Relating to Children, 2018 authorizes child welfare officers to arrange 
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for alternative care of children and requires that decisions of the welfare officer and court be 
based on a best interest determination, but it does not provide guidance on the assessment 
and decision-making process.85 The Child Rights Protection Act of Maldives similarly provides 
general guidance on the process for placing a child in care and requires the Ministry to develop 
regulations on procedures for taking children into State care, but these have not yet been 
developed.86 In Sri Lanka, the National Policy on Alternative Care of Children outlines general 
principles for making decisions about alternative care placements in the best interest of the 
child, but these principles have yet to be integrated into relevant national laws.87 

Other countries lack a standardized process for all admissions to alternative care. Laws in 
Afghanistan and all Pakistan jurisdictions outline procedures for the court to issue care and 
protection or guardianship orders, but this process is not applicable to all alternative care 
placements (e.g., children relinquished by parents) and does not prevent children from being 
directly admitted to residential care.88 Sri Lanka’s Adoption of Children Ordinance also allows 
a range of authorized officers to approve placement of a child with a registered custodian, but 
without requiring a comprehensive assessment and with no clear guidance on the factors to 
consider in decision-making.89 

Most countries do not explicitly prohibit the recruitment and solicitation of children for 
placement in care. India makes it mandatory for any child who is separated from his/her parents 
or guardian to be brought before the Child Welfare Committee for a decision with respect to 
temporary and long-term alternative care, but it does not expressly prohibit the recruitment or 
solicitation of children for placement in residential care. In Nepal, it is an offence to receive or 
keep a child in a children’s home unless arranged by a welfare officer, and Sri Lanka prohibits 
any child from being admitted to a registered children’s home without prior approval of the 
provincial child protection authority.90

Only India’s legislation explicitly requires all children in alternative care to have an individual care 
plan, which must take into account the child’s age, gender and any special needs.91 Afghanistan, 
Bangladesh, India and Nepal make provision for regular periodic review of placements 
(appointment of a guardian is reviewed monthly for children under 12, or every 3 months for 
older children in Afghanistan, frequency not stipulated in Bangladesh, “as prescribed” in India 
and “on a periodic basis” in Nepal ).92 Laws in Bangladesh, some provinces in Pakistan (Khyber 
Pakhtunkhwa, Punjab and Sindh) and Sri Lanka authorize the court to monitor children subject 
to a care order and to vary the order on application of the parents or social welfare authorities, 
but they do not explicitly require regular review of placements.93 Bangladesh emphasizes family 
reintegration and addressing the concerns in the family so that the child can be safely returned; 
Sri Lanka has similar provisions in its national alternative care policy, but this is not reflected 
in legislation.94 Only legislation in Afghanistan, Bhutan, India, Maldives and Nepal explicitly 
guarantees children in alternative care the right to continued contact and communication with 
their parents.95 
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ALTERNATIVE CARE, SUMMARYTABLE 5

A
fg

h
an

is
ta

n

B
an

g
la

d
es

h

B
h

u
ta

n

In
d

ia

M
al

d
iv

es

N
ep

al

S
ri

 L
an

ka

There is a legal obligation on the State to provide 
alternative care for children without parental care or 
who cannot in their best interest be permitted to remain 
in parental care.

· · · · · · ·
A competent government authority has been designated 
to ensure the supervision of the safety, well-being and 
development of any child placed in alternative care.

· · · · · · ·
A range of emergency, short-term and long-term 
alternative care options are provided, including kinship 
care, respite care, foster care, supervised independent 
living arrangements, adoption/ kafalah and residential care.

· · · · · · ·
Standards of care are in place for all alternative care 
providers and ensure quality and conditions that 
are conducive to the child’s development, such as 
individualized and small-group care.

· · · · · · ·
All alternative care providers must be registered with 
and authorized by the social welfare or other competent 
authority.

· · · · · · ·
The law requires independent inspection and monitoring 
of all children in alternative care, including frequent 
scheduled and unannounced visits.

· · · · · · ·
There is a standard process and criteria for the referral 
or admission of a child to an alternative care setting, 
governed by the principles of necessity and suitability.

· · · · · · ·
The law requires that alternative care decisions be based 
on the best interest of the child. · · · · · · ·
The law prohibits the recruitment and solicitation of 
children for placement in residential care by agencies, 
facilities or individuals.

· · · · · · ·
The use of residential care is limited to cases where 
such a setting is specifically appropriate, necessary and 
constructive for the individual child concerned and in 
his/her best interest.

· · · · · · ·
Children have the right to be involved in any decision 
about their placement and to have their views given due 
weight in accordance with their evolving capacities.

· · · · · · ·
All children who are in alternative care have individual 
care plans and are subject to regular periodic reviews (at 
least every three months).

· · · · · · ·
Children separated from their parents are entitled to 
maintain personal relations and direct contact with 
them, unless this is contrary to the child’s best interest. 

· · · · · · ·
Children in care have access to an effective and 
impartial mechanism whereby they can notify 
complaints or concerns regarding their treatment or 
conditions of placement.

· · · · · · ·



17

 
Pakistan* B

al
o

ch
is

ta
n

IC
T

G
ilg

it
 B

al
ti

st
an

K
P

P
u

n
ja

b

S
in

d
h

There is a legal obligation on the State to provide alternative 
care for children without parental care or who cannot in their 
best interest be permitted to remain in parental care.

· · · · · ·
A competent government authority has been designated 
to ensure the supervision of the safety, well-being and 
development of any child placed in alternative care.

· · · · · ·
A range of emergency, short-term and long-term alternative 
care options are provided, including kinship care, respite care, 
foster care, supervised independent living arrangements, 
adoption/kafalah, and residential care.

· · · · · ·
Standards of care are in place for all alternative care providers 
and ensure quality and conditions that are conducive to the 
child’s development, such as individualized and small-group 
care.

· · · · · ·
All alternative care providers must be registered with and 
authorized by the social welfare or other competent authority. · · · · · ·
The law requires independent inspection and monitoring of all 
children in alternative care, including frequent scheduled and 
unannounced visits.

· · · · · ·
There is a standard process and criteria for the referral or 
admission of a child to an alternative care setting, governed by 
the principles of necessity and suitability.

· · · · · ·
The law requires that alternative care decisions be based on the 
best interest of the child. · · · · · ·
The law prohibits the recruitment and solicitation of children 
for placement in residential care by agencies, facilities or 
individuals.

· · · · · ·
The use of residential care is limited to cases where such a 
setting is specifically appropriate, necessary and constructive 
for the individual child concerned and in his/her best interest.

· · · · · ·
Children have the right to be involved in any decision about 
their placement, and to have their views given due weight in 
accordance with their evolving capacities.

· · · · · ·
All children who are in alternative care have individual care 
plans and are subject to regular, periodic reviews (at least every 
three months).

· · · · · ·
Children separated from their parents are entitled to maintain 
personal relations and direct contact with them, unless this is 
contrary to the child’s best interest. 

· · · · · ·
Children in care have access to an effective and impartial 
mechanism whereby they can notify complaints or concerns 
regarding their treatment or conditions of placement.

· · · · · ·
*Pakistan is presented separately because policies are province based and vary from province to province. 

2.4 ADOPTION, GUARDIANSHIP, KAFALAH AND SURROGACY 

For many children who are orphaned, abandoned or otherwise without parental care, adoption, 
guardianship or kafalah can be positive options that give them the stability and sense of 
belonging that comes from being part of a family. However, appropriate legal safeguards must 
be in place to prevent adoption abuses and to ensure that the best interest of the child is the 
paramount consideration. 
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2.4.1 International standards
In order to ensure appropriate oversight of adoption and guardianship placements, a competent 
authority should be designated to manage the process, including determination of a child’s 
adoptability, assessment of the child’s needs, selection of the most appropriate environment 
for the child and observation of the relationship between the child and prospective parents 
before the arrangement is finalized.96 The law should prohibit private and independent adoption 
or guardianship arrangements,97 and all adoptions or guardianship should be approved by the 
court or other competent authority based on a full assessment of the child and the prospective 
parents.98 Provision should also be in place to ensure that birth parents’ consent to adoption 
or guardianship is fully informed and voluntary (unless stipulated conditions to dispense with 
consent have been met), to prohibit any form of inducement or coercion and to require that 
parents receive information and counselling before giving their consent.99 All children must be 
guaranteed the right to express their views on the proposed adoption or guardianship, having 
regard to their age and maturity, and the law should set an age at which children’s consent to 
adoption is required.100 The paramount consideration in any adoption or guardianship decision 
should be the best interest of the child.101 Sale or trafficking in children that results in illegal 
adoptions, including improper financial gain from adoption and improperly inducing consent for 
the adoption of a child, should be prohibited by law and appropriately sanctioned.102

Where permitted, intercountry adoption should be considered only if it has been determined 
that the child cannot be placed in a foster or adoptive family or cannot in any suitable manner 
be cared for in his/her country of origin.103 Intercountry adoptions should be managed in 
accordance with The Hague Convention of 29 May 1993 on the Protection of Children in the 
Context of Intercountry Adoption.104 If adoption agencies operate within the country, provision 
should be made for their accreditation and for effective monitoring of activities to guarantee 
their transparency and accountability.105 

Countries should also have a legal framework in place to prevent the sale of children in the 
context of commercial and altruistic surrogacy by clearly regulating the practice. As yet, 
there are no international standards governing surrogacy; however, the Special Rapporteur 
on the Sale of Children, Child Prostitution and Child Pornography has outlined recommended 
safeguards, in jurisdictions where surrogacy is permitted, to prevent sale of children and to 
ensure the best interest of the child is safeguarded. In particular, it is recommended that the 
law should provide for surrogate mothers to be accorded the status of mother at birth and 
to be under no contractual or legal obligation to participate in the legal or physical transfer of 
the child. In addition, the surrogate mother should only be paid for gestational services and 
not for the transfer of the child, with all payments made to the surrogate mother prior to the 
post-birth legal or physical transfer of the child. Any payments should be non-reimbursable, 
even if the surrogate mother chooses to maintain parentage and parental responsibility. In all 
parentage and parental responsibility decisions involving a surrogacy arrangement, a court or 
competent authority should make a post-birth best interest determination, which should be the 
paramount consideration. This should include suitability reviews of intending parents. Provision 
should also be made for appropriate regulation of the financial aspects of surrogacy, including a 
requirement that all reimbursements and payments to surrogate mothers and intermediaries be 
reasonable and itemized and subject to oversight by a court or other competent authority. There 
should also be appropriate regulation of intermediaries with regard to financial aspects, relevant 
competencies, use of contractual arrangements and ethical standards. To ensure the health 
and safety of the surrogate mother and child, the law should include appropriate regulation 
of the medical aspects of surrogacy, including appropriate limits on the number of embryos 
transferred to a woman at one time. Surrogate mothers should retain the rights of informed 
consent in regard to all health-care decisions as well as freedom of movement and travel.106
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2.4.2 Legislation
Afghanistan, Bangladesh, Maldives and Pakistan neither recognize nor permit any system of 
adoption but do permit the courts to appoint a guardian for a child. Laws in Bhutan, India, Nepal 
and Sri Lanka provide for both domestic and intercountry adoption and designate a government 
agency to oversee adoptions. However, in Nepal and Sri Lanka, the designated adoption 
authority is responsible only for overseeing intercountry and not domestic adoptions.107

Only India has restrictions on private adoption arrangements and has a clear process for 
matching of children in need of adoption with the most suitable adoptive parents.108 Bhutan does 
not prohibit private adoption arrangements, as prospective adoptive applicants (both resident 
and non-resident) can either identify their own child to adopt through private arrangements 
with birth parents or other carers or apply to adopt and be matched with an “unidentified” 
child. In either case, the competent authority must approve the placement.109 Nepal and Sri 
Lanka similarly do not prohibit private adoption arrangements for domestic adoptions, and the 
laws allow persons wishing to adopt a child to petition directly to the court. Matching by the 
adoption authority is done only for intercountry and not domestic adoptions.110

In order to ensure that adoption decisions are based on a full assessment of both the child and 
the prospective adoptive parents, India requires that any child proposed for adoption be assessed 
and brought before the Child Welfare Committee to determine if he/she is legally free for adoption 
and that home study reports be completed for all prospective adoptive parents.111 Bhutan requires 
a letter recommending adoption issued by the adoption authority; however, the assessment 
process outlined in the regulations focuses primarily on document verification and does not require 
a comprehensive needs assessment of the child or home study of the prospective adoptive 
parents (other than for intercountry adoptions).112 Nepal and Sri Lanka do not require any social 
welfare input to guide the court’s decision in domestic adoption cases and only make provision for 
background assessments and home study reports for intercountry adoptions.113 

In Afghanistan, Bangladesh and Pakistan, any person can apply to the courts to be appointed 
as the guardian of a child, but only Afghanistan makes provision for social welfare authorities 
to conduct a background assessment and advise on the applicants’ suitability.114 None of 
them outline separate and district procedures for appointing a non-family member as a child’s 
guardian, with procedures for matching the child with the most suitable prospective guardian. 
The Maldives Family Act provisions on appointing a custodian or guardian are framed primarily 
around decisions about custody and guardianship arrangements within the family, based on 
degree of relationship to the child. Any other person may be appointed as lawful guardian 
where a father or paternal relative is not available, provided they meet stipulated criteria.115 

The Maldives Child Rights Protection Act introduces new procedures for appointment of a 
“foster guardian” for children, based on a full assessment by the Ministry, however these 
requirements apply only to children who are in State care and being transferred by court order 
to the legal guardianship of a foster guardian and not to private guardianship arrangements.116 

Adoption laws in Bhutan, India and Sri Lanka have comprehensive provisions on parental 
consent and require the courts to be satisfied that the consent was not coerced or induced, 
but only Bhutan and India require birth parents to receive counselling or independent advice 
prior to consenting.117 Nepal requires only the consent of the custodial parent where parents 
are separated, and for intercountry adoptions there is no clear requirement for birth parents 
to consent to the child’s adoption, only that the child has been voluntarily abandoned and 
“surrendered to the custody of a children’s home”.118 Afghanistan, Bangladesh, Maldives and 
Pakistan do not explicitly require parental consent for a guardianship order. Pakistan requires 
the court to give notice of a guardianship hearing to the parents if they are residing in the 
country, Afghanistan requires the guardianship order be made in the presence of the parents, 
and Bangladesh requires that the child’s parents or other person having custody of the child 
be given the opportunity to be heard. However, guardianship laws do not require that the 
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parents give informed consent to guardianship of the child being transferred to another person 
or make provision for circumstances where their consent can, in the best interest of the child, be 
dispensed with.119  

In Bhutan, India and Sri Lanka, the courts are required to take the child’s views into account 
in making an adoption order, but only Nepal and Sri Lanka stipulate an age at which the child’s 
consent is required.120 Nepal does not require all children’s views to be taken into account but 
does require the consent of the child from the age of 10.121 Bhutan also requires the child to 
receive counselling prior to expressing his/her views on the adoption.122 In Bangladesh and 
Pakistan, guardianship laws state that the courts may but are not required to elicit the child’s 
views.123 Afghanistan does not make provision for children to express their views with respect 
to guardianship decisions. Afghan courts must decide about the appointment of a guardian in 
the presence of the child, but there is no requirement that the child’s views be heard and given 
due consideration.124 Provisions under the Maldives Family Law on guardianship do not address 
children’s right to express their views or stipulate an age where their consent is required, 
however the new Child Rights Protection Act guarantees children the right to participate in any 
court decision that impacts on them.125 

Only Bhutan, India, Nepal and Sri Lanka’s adoption laws explicitly require that the best interest 
of the child be the primary consideration.126 Guardianship laws in Afghanistan, Bangladesh, 
Maldives and Pakistan require that appointment of a guardian be based on the “welfare” or 
“interests” of the child, Maldives requires the best interest of the child be prioritized in any 
decision that affects a child, and Bangladesh, Maldives and Pakistan outline some factors for the 
court to consider, but do not make provision for social welfare input into making best interest 
determinations in all guardianship cases.127 

Only India and Sri Lanka are parties to the Hague Convention of 29 May 1993 on Protection 
of Children and Cooperation in Respect of Intercountry Adoption. Legislation in Bhutan, India, 
Nepal and Sri Lanka includes additional safeguards with respect to intercountry adoption, but 
only India is generally compliant with the Hague standards and only Bhutan and India have 
a clear statement of the subsidiarity principle in line with the CRC.128 In Bhutan and Nepal, 
the distinction between domestic and intercountry adoption is based on citizenship rather than 
habitual residence, and applicants in Bhutan are able to select a child for adoption without 
matching by competent authorities in both countries, contrary to the Hague standards.129 In 
Nepal, the matching process is described as ascertaining what type of child is appropriate for 
the applicant, having regard to their request, rather than determining the most suitable parents 
for a particular child, and special provision is made for adoption approvals from “renowned 
foreign citizens” without following the standard intercountry adoption process.130 Sri Lanka 
requires that a child be “selected” for intercountry adoption by the adoption authority but does 
not make provision for information sharing or approval of proposed adoption placements with 
central authorities in other countries.131 Bhutan, Nepal and Sri Lanka do not prohibit contact 
between prospective adoptive parents and the child’s birth parents or caregivers, which poses 
a significant risk for the sale of children and other illegal adoption practices.

Laws in Afghanistan, Bangladesh, Maldives and Pakistan do not make provision for intercountry 
adoption. However, in Afghanistan, Maldives and Pakistan, guardianship laws do not restrict the 
appointment of a non-resident as guardian of a child, and guardianship orders can be used by 
prospective adoptive parents to remove a child from the country and then apply for an adoption 
order in the guardian’s country of residence. In Bangladesh, only a citizen can be appointed as a 
guardian of a child, but this does not preclude guardianship and removal of children by citizens 
who are habitually resident in another country.132 Afghanistan and Pakistan require guardians to 
get approval from the court to remove a child from the jurisdiction but otherwise do not have 
safeguards in place in line with international standards.133 
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Commercial surrogacy is an issue of growing concern in some South Asia countries. India and Nepal 
have recently taken steps to curb this through ministerial circulars or directives. In Nepal, it was 
banned by a Cabinet decision in 2015, but this has not yet been entrenched in law. A Supreme Court 
ruling has held that surrogacy is legal for infertile Nepali married couples but illegal for single men 
or women, transgender couples and foreign nationals. Similarly, India’s Ministry of Home Affairs 
issued a circular in 2015 banning foreigners from entering India to commission surrogacies, but 
commercial surrogacy is still permitted for Indian couples. A comprehensive Assisted Reproductive 
Technology (Regulation) Bill has been drafted but has yet to be approved. Sri Lanka’s Penal Code 
makes it an offence, for the purpose of placing any person in adoption, to recruit a woman or child 
to bear children.134 No other country has legislation in place to explicitly address the practice. 

ADOPTION, GUARDIANSHIP, KAFALAH AND SURROGACY, SUMMARY TABLE 6
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A competent authority has been designated to 
oversee the adoption/guardianship process. · · · · · · · ·
The law prohibits or restricts private and 
independent adoption/guardianship arrangements. · · · · · · · ·
Adoptions/ guardianships must be approved by the 
court or other competent authority based on a full 
assessment of the child and the prospective parents. · · · · · · · ·
The consent of the birth parents to adoption/
guardianship must be fully informed and 
voluntary. The law prohibits any form of 
inducement or coercion and requires that parents 
receive counselling before giving their consent. 

· · · · · · · ·
All children have a right to express their views on 
the proposed adoption/guardianship, having regard 
to their age and capacity, and an age has been set 
at which children’s consent to adoption is required.

· · · · · · · ·
The best interest of the child is the paramount 
consideration in any decision about adoption/ 
guardianship of a child. · · · · · · · ·
Where permitted, intercountry adoption/ 
guardianship is considered only if it has been 
determined that the child cannot be placed in a 
foster or adoptive family or cannot in any suitable 
manner be cared for in the child’s country of origin.

· · · · · · · ·
Intercountry adoptions, if permitted, are 
managed in accordance with The Hague 
Convention on the Protection of Children in the 
Context of Intercountry Adoption. Analogous 
and appropriate safeguards are in place for non-
residents seeking guardianship of a child.

· · · · · · · ·
If adoption agencies operate within the country, 
provision is made for their accreditation and for 
effective monitoring of activities to guarantee 
their transparency and accountability.

__ __ · · __ · __ __

Sale or trafficking in children that results in illegal 
adoptions/guardianship, including improper 
financial gain and improperly inducing consent 
for the adoption /guardianship of a child, are 
prohibited by law and appropriately sanctioned.

· · · · · · · ·
A comprehensive legal framework is in place to 
regulate surrogacy, if permitted, with appropriate 
safeguards. · · · · · · · ·

CHILD CARE AND PROTECTION SERVICES
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PROHIBITION OF ALL FORMS OF 
VIOLENCE AGAINST CHILDREN

3

An effective legal framework for child protection requires clear prohibitions against all forms 
of violence against children in all settings. Such prohibitions can have an important deterrent 
effect by setting standards of acceptable behaviour and strictly penalizing those who harm 
children. The UN CRC and CEDAW Committees have highlighted the need to take into account 
the different risks facing girls and boys, to ensure that laws, policies and procedures do not 
discriminate against women and to have an effective legal framework in place to address all 
forms of gender-based violence.135

This chapter looks at the extent to which all forms of violence against children in all spheres are 
criminalized, and in particular whether penal codes and issue-specific laws relating to trafficking 
in persons, gender-based violence, labour and marriage are aligned to international standards. 

3.1 PHYSICAL AND EMOTIONAL ABUSE, NEGLECT AND 
MALTREATMENT

3.1.1 International standards 
Article 19 of the CRC obliges States to ensure legal protection of children from all forms of 
physical or mental violence, injury or abuse and neglect or negligent treatment while in the care 
of parents, legal guardians or any other person who has the care of the child. This requires a 
clear definition of physical abuse under national laws, defined to include the use of any physical 
force intended to cause some degree of pain or discomfort, however light.136 Physical abuse 
of children should be punishable under national criminal laws as an offence of causing harm 
or assault, and should not be justifiable on the grounds of reasonable correction of a child.137 
In particular, corporal punishment and other cruel or degrading punishment or treatment of 
children should be explicitly prohibited within the home or family, in schools, in residential care 
facilities for children and in all places of custody or detention.138 

Non-physical forms of child abuse should also be clearly defined and prohibited, including mental 
or emotional abuse139 and neglect or negligent treatment.140 Legislation is also needed, in line 
with the UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment 
or Punishment (Torture Convention), to prohibit torture or other cruel, inhuman or degrading 
treatment of children to obtain information or extract a confession or as a form of discipline, 
control or sentencing within the criminal justice system.141 

3.1.2 Legislation
All South Asia countries have provisions in their law to address severe forms of physical 
violence against children, but only Nepal’s Act Relating to Children, 2018 and Sindh province’s 
Prohibition of Corporal Punishment Act, 2016 expressly and fully prohibit all use of physical 
force against children, however light, in all settings.142 Afghanistan’s new Penal Code includes 
a new offence of “beating” a child and abolishes the defence of reasonable punishment by a 
parent or guardian.143 Pakistan’s Khyber Pakhtunkhwa provincial Child Protection and Welfare 
Act, 2010 prohibits corporal punishment but defines this narrowly as the use of physical force 
that causes a “high degree” of pain or discomfort.144 Bhutan’s Child Care and Protection Act 
prohibits “harsh or degrading” punishment and requires any corrective measure to be culturally 



23

appropriate and in accordance with rules framed for discipline of children.145 The Maldives 
Child Rights Protection Act prohibits children from being punished or harmed in a “ruthless, 
inhumane or humiliating manner,” but defines “harm” as requiring injuries.146 The penal codes 
in Bangladesh, Bhutan, India, Maldives, Pakistan and Sri Lanka include a broad justification for 
use of reasonable force against a child by a parent, guardian or other person with supervision 
of the child.147 The Prohibition on Corporal Punishment Act, 2016 of Sindh province in Pakistan 
expressly states that the defence of reasonable correction under the Penal Code does not 
apply and therefore fully prohibits all forms of corporal punishment of children.148

Physical abuse or physical violence against a child is comprehensively defined and expressly 
listed as a ground for finding a child in need of care and protection under child protection 
legislation in Nepal, Maldives and in some Pakistan jurisdictions (Balochistan, Gilgit-Baltistan, 
ICT) but not in the child protection laws of other countries.149 The definition of children in 
need of care and protection in India’s Juvenile Justice (Care and Protection of Children) Act, 
2015 includes reference to children who have been ‘abused’ but does not define this.150 In 
Bangladesh, Bhutan, India, Nepal, Maldives and Sri Lanka, physical abuse of a child by a parent 
or other family member is included in the definition of family violence under domestic violence 
legislation.151 However, these definitions require some degree of injury and harm and are used 
to determine whether a domestic violence protection order may be issued but not to create 
an offence. 

In all South Asia countries, severe forms of physical abuse of children within the home or 
family would be punishable under criminal offences of causing hurt, criminal force, battery 
or assault. Afghanistan and Nepal also prohibit any use of force against a child by a parent 
or guardian, regardless of injuries, under broadly worded offences of “beating a child”152 
(Afghanistan) and “violence against children” (Nepal).153 Bhutan has a similarly broad offence 
of “child battery”,154 but it is subject to the defence of reasonable correction. Bangladesh, 
India, Pakistan and Sri Lanka have offences for cruelty to a child by a parent or guardian that 
require injury or unnecessary suffering.155 

Some progress has been made in prohibiting corporal punishment in schools. Afghanistan, 
India (up to class 8 only), Nepal and Pakistan (Sindh Province only) have laws that clearly prohibit 
corporal punishment and other forms of degrading or harmful punishment in schools.156 The 
Maldives Child Rights Protection Act prohibits “ruthless, inhumane or humiliating” punishment 
in educational institutions.157 In Bangladesh and Sri Lanka, corporal punishment in schools has 
been banned through education sector directives or circulars, but this has not been entrenched 
in law. In other countries, the use of corporal punishment by teachers would be justified under 
the penal code defence of reasonable correction of a child. 

Corporal punishment is only fully prohibited in residential care facilities in Afghanistan, India, 
Nepal and Pakistan’s Sindh province158 and in all places of detention for children in India, Nepal 
and all of Pakistan.159 In Bangladesh, whipping remains a sanctioned form of punishment under 
the Prisons Act, 1894 and the Borstals Schools Act. Whilst corporal punishment of children in 
care facilities is not expressly provided for in Bhutan, Maldives and Sri Lanka, provision in the 
penal codes with respect to reasonable correction of a child would apply to staff of residential 
care facilities and places of detention. The Maldives Child Rights Protection Act only prohibits 
punishment or harm to children in residential care that is “ruthless, inhumane or humiliating.”160

‘Neglect or negligent treatment’ of children is not well defined in most countries – the only 
clear and detailed definition is found in the child protection laws in the Pakistan jurisdictions 
of Balochistan and Gilgit-Baltistan.161 Wilful abandonment of children is prohibited under the 
penal codes in Bangladesh, Bhutan, India, Pakistan and Sri Lanka.162 The offence of ‘cruelty’ 
to a child in Bangladesh, India, Pakistan and Sri Lanka includes neglect.163 In Afghanistan, the 
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Penal Code 2017 prohibits deprivation of a child’s right to education and health services and 
intentionally depriving a child from nursing or feeding, thereby endangering the child.164 The 
Maldives Penal Code makes it an offence for a parent, guardian or other person having custody 
or control of a child to endanger the child’s physical health, safety or welfare, to leave a child 
without supervision and to fail to provide support for a child if she/he has the means to do so.165 

Emotional abuse of children has also not been comprehensively addressed in most countries. 
Only the child protection legislation in the Pakistan jurisdictions of Balochistan, Gilgit-Baltistan 
and ICT has comprehensive definitions of ‘mental violence’, and “psychological harm”in 
the Maldives.166 Afghanistan’s Penal Code makes it an offence to “mentally discipline or 
mistreat a child”, but the term is not defined.167 In other countries, severe forms of emotional 
abuse would fall within the definition of cruelty to a child, which includes causing “mental 
suffering”.168 Domestic violence laws in Bangladesh, Bhutan, India, Maldives and Sri Lanka 
contain comprehensive definitions of “emotional abuse as a form of family violence”, but 
these definitions are used to determine whether a protection order may be issued, not to 
create an offence.169 Under Nepal’s Domestic Violence Act, 2009, the definition of “mental 
harm” is quite narrow and framed largely from the perspective of intimate partner violence.170

Children’s right to protection against torture and other cruel and inhuman treatment is 
constitutionally entrenched in Afghanistan, Maldives, Nepal, Pakistan and Sri Lanka. In addition, 
Nepal and Sri Lanka have enacted relatively comprehensive legislation prohibiting torture and 
other cruel, inhuman or degrading treatment in line with the Torture Convention.171 Bangladesh 
and Bhutan have provisions penalising torture but have not comprehensively defined the 
offence.172 In its 2017 Concluding Observations, the UN CRC Committee recommended that 
Bhutan redefine its offence of torture to better align with international standards. India has 
signed but not ratified the Convention and drafted a Prevention of Torture Bill, but this lapsed 
without being approved. Pakistan has similarly drafted but not yet passed a law on torture and 
custodial deaths, and the Juvenile Justice System Act, 2018 does not expressly clarify that 
children are not subject to punishment for offences under the Hudood Ordinances173 (intended 
to implement Sharia law) as recommended by the UN CRC Committee in its 2016 Concluding 
Observations on the country’s CRC report.  

In Afghanistan, both the Penal Code, 2017 and Law on Prohibition of Torture include 
comprehensive definitions of torture, however both have a broad exception for taking security 
and precautionary measures and implementing legal punishments. The Penal Code, 2017, 
applies only to taziri crimes and penalties, and perpetrators of hudud, qisas and diat are 
punished in accordance with the provisions of Hanafi jurisprudence of Islamic Sharia, which 
allows for flogging and amputation.174 Maldives similarly has a comprehensive definition of 
torture under its Anti-Torture Act, 2013, but exception is made for acts resulting in pain “due 
to punishment that has been prescribed by law”.175 Under the Maldives Penal Code, 2016, 
lashes are a permissible form of punishment for some offences, however the application of 
this penalty to children is no longer permitted under the new Juvenile Justice Act.176 
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PHYSICAL AND EMOTIONAL ABUSE, NEGLECT AND MALTREATMENT, SUMMARY TABLE 7
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Physical abuse of children is clearly defined in 
law and prohibited and there is no defence for 
corporal punishment as reasonable correction of 
a child.

· · · · · · · ·
Corporal punishment is explicitly prohibited 
within the home/ family. · · · · · · · ·
Corporal punishment is explicitly prohibited in 
schools. · · · · · · · ·
Corporal punishment is explicitly prohibited in 
residential care facilities for children. · · · · · · · ·
Corporal punishment is explicitly prohibited in all 
places of custody/ detention. · · · · · · · ·
The law clearly defines and prohibits mental or 
emotional abuse of a child. · · · · · · · ·
The law clearly defines and prohibits neglect or 
negligent treatment of a child. · · · · · · · ·
The law clearly defines and prohibits torture or 
other cruel, inhuman or degrading treatment of 
children.

· · · · · · · ·

3.2 SEXUAL ABUSE AND EXPLOITATION

3.2.1 International standards
National criminal laws should have comprehensive provisions penalizing all forms of sexual 
abuse of children, providing equal protection to girls and boys. This requires an appropriate 
age of consent to sexual activity that is the same for girls and boys and balances the need to 
protect the child with recognition of their evolving capacities.177 Rape and other sexual offences 
should be defined as acts done without freely given consent,178 and the consent of a child (over 
the statutory age of consent) should be invalidated if force, coercion or threats were used or 
the perpetrator abused a position of trust, authority or situation of vulnerability or dependence 
(including mental or physical disability).179 In addition, provision should be in place to prevent 
criminalizing adolescents of similar ages for factually consensual and non-exploitative sexual 
activity180 – for example, through a defence of ‘peer consent’ for children under the legal age 
of consent. The law should also recognize marital rape as a crime without prescribing a lesser 
punishment.181 Sexual offences should be defined broadly to encompass all contact and non-
contact sexual acts and all penetrative and non-penetrative sexual acts, applicable equally to 
boys and girls.182 Sexual harassment should be defined to include unwelcome sexual behaviour 
such as physical contact and advances, sexually coloured remarks, showing pornography and 
sexual demands, whether by words or actions.183

The Optional Protocol to the CRC on the Sale of Children, Child Prostitution and Child 
Pornography (OPSC) also requires States parties to take steps to address commercial sexual 
exploitation of children. The use of a child in sexual activities for remuneration or any other 
form of consideration should be a distinct crime, and the law should include provisions to 
penalize offering, soliciting, obtaining, procuring or providing a child for these activities.184 To 
protect children from child sex tourism, countries should also make it an offence to organize, 
facilitate or promote sexual exploitation of children in travel and tourism.185
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Countries should also have a distinct and well-defined offence of child pornography (defined as 
any representation, by whatever means, of a child engaged in real or simulated explicit sexual 
activities or any representation of the sexual parts of a child for primarily sexual purposes) 
that penalizes producing, distributing, disseminating, importing, exporting, offering, selling and 
accessing or possessing child pornography.186 Provisions should also be in place to criminalize 
misuse of technology to sexually abuse or exploit children, including sharing sexually explicit 
content with children and online solicitation or ‘grooming’ children.187

3.2.2 Legislation
Most countries in the region have established an age of consent for sex through penal code 
offences of statutory rape. The age of consent is 18 years in Afghanistan, Bhutan, India and 
Nepal and 16 years in Bangladesh, Pakistan and Sri Lanka.188 In Maldives, the age of consent 
under the Law on Special Measures for Perpetrators of Child Sexual Abuse is 13, but under 
the new Penal Code it is 18, except in the context of marital rape.189 Child sexual offences are 
defined in gender-neutral terms in Bhutan, India and Maldives. In Afghanistan, rape is defined 
as an act committed by a man against a child (boy or girl). In Bangladesh, Pakistan and Sri 
Lanka, statutory rape is defined as an act committed by a male against a female and therefore 
the age of consent applies only to girls. However, despite the use of gender-specific language 
in the law, Bangladesh’s Supreme Court has interpreted the statutory rape provisions under the 
Prevention of Oppression against Women and Children Act to allow prosecution of penetrative 
sexual acts against boys under the age of 16.190 In Nepal, statutory rape is defined as an act 
committed against a girl, but rape of boys is penalized equally under the offence of “unnatural 
sexual intercourse”, which uses the same age of consent and carries the same penalty.

In some countries in the region, lower ages of consent apply if the rape perpetrator is married 
to the girl (13 years instead of 16 in Bangladesh, 12 years instead of 16 in Sri Lanka).191 India’s 
Penal Code states that marital rape is only an offence if the girl is under 15 years; however, 
any sexual act with a child under 18 would be an offence under the Protection of Children from 
Sexual Offences Act, 2012.192 A Supreme Court decision has removed this dichotomy and 
confirmed that sexual activity with a wife under 18 constitutes rape.193 In Maldives, the Penal 
Code includes a broad exception to the minimum age for marriage, stating that the consent or 
silence of a minor to sexual intercourse or sexual contact is invalid, except where the minor 
is legally married to the defendant, with no minimum age stipulated.194  In Pakistan, the age 
of consent for girls under the offence of rape is 16 years, while the age of consent for non-
penetrative acts under the offence of “sexual abuse” is 18 years.195

Afghanistan, Bangladesh, Bhutan, India, Maldives, Pakistan and Sri Lanka also have separate 
offences of “unnatural sex”, “sodomy” or sexual intercourse “against the order of nature” that 
make same-sex intercourse an offence regardless of consent.196 These provisions discriminate 
against LGBTQ adolescents. In India, the Supreme Court has recently declared this provision 
to be discriminatory and unconstitutional.197 Nepal has separate offences of rape of a woman 
or girl and unnatural sexual intercourse (which would be applicable to boys), but both offences 
are premised on lack of consent, set 18 as the age of consent and carry the same penalty.198

Most South Asia countries do not have a defence of peer consent. In Bhutan, consensual sex 
between children aged 16 and above is deemed not to be rape, but this does not apply to 
other consensual sexual acts between teenagers that would constitute “child molestation” 
and “unnatural sex”.199 Sri Lanka provides for a reduced penalty for boys under the age of 18 
who commit an act of statutory rape if the girl consented, but there is no similar reduction for 
the offence of sexual abuse where the conduct was consensual.200 In Afghanistan, Bhutan, 
India, Nepal and Maldives, the high age of consent means that all adolescents are subject to 
arrest and prosecution for any consensual sexual contact. This fails to fully recognize children’s 
evolving capacities and unnecessarily criminalizes consensual conduct between peers. 
In Maldives and Pakistan, children are also liable to prosecution for consensual sexual acts 
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outside of marriage from puberty under laws on fornication or zina (sexual intercourse outside 
marriage), and in Afghanistan, children are exempt from prosecution for zina but not from 
sodomy or other consensual sexual acts that do not amount to sexual intercourse.201 

Marital rape is fully recognized as a crime on par with other forms of rape in Pakistan, which 
does not allow for marriage as a defence. Afghanistan’s Penal Code offence of rape does not 
include any defence or exclusions with respect to spouses and therefore applies equally to 
marital rape; however, the Shiite Personal Law states that it is the duty of the wife to defer 
to her husband’s inclination for sexual enjoyment.202 In Sri Lanka, rape in marriage is only an 
offence if the couple is legally separated or the girl is under the age of 12; in Bangladesh, 
only if the wife is under the age of 13; and in India, only where the couple is separated.203 In 
Maldives, the Penal Code creates a rebuttable presumption that if a person engages in sexual 
intercourse with a spouse, consent existed, and under the Sexual Offences Act marital rape is 
only an offence if court proceedings for the dissolution of the marriage or divorce have been 
instituted.204 In Bangladesh, Bhutan, India, Maldives and Nepal, the penalty for marital rape is 
comparatively very low.205 

In Afghanistan, India and Nepal, “sexual intercourse” has been defined broadly to encompass 
all forms of penetration (oral, anal and vaginal) with a body part or object.206 However, legislation 
in Bangladesh, Bhutan, Maldives, Pakistan and Sri Lanka does not clearly define “sexual 
intercourse” and does not appear to encompass all penetrative acts.207 Most countries also 
penalize non-penetrative sexual acts against children, such as sexual touching and exposing 
oneself to a child, under the offence of “aggression to chastity and namoos” (Afghanistan), 
“sexual oppression” (Bangladesh), “sexual assault” (India), “sexual contact” (Maldives) and 
“sexual abuse” (Nepal, Pakistan, Sri Lanka).208 Bhutan prohibits “child molestation”, but the 
act is not defined.209 In Afghanistan, the sexual contact offences apply only to acts committed 
against a woman or girl and there is no offence for non-penetrative sexual acts committed 
against a boy. In Nepal, “sexual abuse” is only an offence under the Penal Code if the touching 
or other sexual act is done with the motive of having sexual intercourse with the child. The 
Act Relating to Children, 2018, addresses this gap with the inclusion of a more comprehensive 
offence of child sexual abuse.210 In Maldives, the penalties for sexual offences against children 
under the new Penal Code are significantly lower than under the Law on Special Measures for 
Perpetrators of Child Sexual Abuse and do not adequately reflect the gravity of the crimes. As 
yet there is no clear direction as to which law takes precedence.

Sexual harassment is comprehensively prohibited in Afghanistan, Bhutan, India, Maldives and 
Sri Lanka.211 The offence of sexual harassment under Nepal’s Penal Code Act, 2017 applies 
only where the harassing words or conduct were done with the motive of having sexual 
intercourse with the person, and in Pakistan, the offence of outrage to modesty applies only to 
acts committed against a woman.212 Bangladesh lacks legislation on sexual harassment, other 
than an out-dated provision in the Dhaka Metropolitan Police Ordinance, 1976 that prohibits 
“teasing” women in a public place.

Only Sri Lanka has a separate and distinct offence of child prostitution that is applicable to 
girls and boys and defined to prohibit all conduct required by the OPSC (offering, obtaining, 
procuring or providing).213 Bhutan’s Penal Code offence of “paedophilia” makes it an offence 
to solicit the services of a child for sex, and the offence of child prostitution under the Child 
Care and Protection Act prohibits “using” a child in sexual activity for remuneration or any 
other consideration.214 However, it is not clear what “using” entails. Under Nepal’s Act Relating 
to Children, 2018 the offence of sexual exploitation similarly prohibits “using” children in 
prostitution or sex work, but the act is not clearly defined and the penalty does not adequately 
reflect the gravity of the offence.215 Maldives has a separate offence for engaging in a sex act 
with a child for remuneration and “causing” child prostitution, but other acts associated with 
commercial sexual exploitation of children are addressed only under the general prostitution 
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offence.216 Bangladesh, India and Pakistan have provisions on procuring or “seducing” girls 
and selling or buying a child (boy or girl) for the purposes of unlawful sexual acts or other 
immoral purposes.217 The former does not apply to boys and requires the child to be “forced” 
or “seduced”, and the latter is framed as though the child was an object to be “let for hire” 
or “disposed of”. India’s Immoral Traffic (Prevention) Act, 1956 also prohibits procuring and 
seducing a person for prostitution (but not offering or providing), which applies equally to boys 
and girls.218 Afghanistan’s Penal Code penalizes compelling, inciting and encouraging a child 
to immoral acts or adopting it as a profession and “pimping”, but pimping applies only to acts 
of penetration and not the exploitation of children for other sexual acts. The Penal Code also 
includes a specific provision on bacha baazi, the exploitation of boys for social and sexual 
entertainment.219 

None of the South Asia countries has a distinct offence for organizing, facilitating or promoting 
sexual exploitation of children in travel and tourism, though some acts could be penalized 
under general provisions with respect to child sexual abuse and sexual exploitation.

Some progress has been made across the region in addressing child pornography, but 
only India and Nepal have relatively comprehensive child pornography offences defined in 
accordance with the OPSC and penalizing everyone involved in the chain of supply and demand 
(producing, distributing, disseminating, importing, exporting, offering, selling and accessing or 
possessing).220 Bhutan, Pakistan and Sri Lanka have separate offences for child pornography 
and prohibit all acts as required by the OPSC, but none clearly define what constitutes child 
pornography. Bhutan and Pakistan limit child pornography to depictions of children engaged 
in obscene or sexually explicit conduct, and Sri Lanka has a separate offence for “obscene 
publications or exhibitions relating to children” but does not have a clear definition of what 
material would be considered “obscene”.221 Bangladesh lacks a separate and distinct child 
pornography offence; the general crimes relating to pornographic material provide for an 
aggravated penalty for using a child under the age of 16 in the production of pornography 
but not for production, dissemination, etc., of pornographic material that depicts a child.222 
Both Afghanistan and Maldives use general provisions on obscene material to penalize child 
pornography.223 

Bhutan, India and Pakistan include child pornography offences in their cybercrime laws and have 
introduced legislative measures to address grooming, online solicitation and other aspects of 
online protection. Pakistan’s Prevention of Electronic Crimes Act, 2016, for example, penalizes 
the use of information systems to transmit explicit photos of a person or to cultivate or 
induce a person to engage in sexual conduct, cyberstalking, cyberbullying and use of intimate 
images to threaten or extort a child.224 India’s Information and Technology Act, 2000 makes 
it an offence to use information and communication technologies (IT) to cultivate, entice or 
induce children into online relationships for a sexually explicit act, to facilitate abusing children 
online, to record abuse or sexually explicit acts with a child, to harass or bully someone and 
to capture, publish or transmit a private image of someone without their consent.225 Bhutan’s 
Information, Communication and Media Act highlights the responsibility of the IT sector to 
protect children from inappropriate and sexually explicit material and prohibits harassing and 
obscene communications.226 Harassing or bullying children using IT is also prohibited under 
Nepal’s Act Relating to Children, 2018.227 Afghanistan prohibits online harassment and sharing 
broadcasting an intimate image without that person’s consent.228 The Maldives Child Rights 
Protection Act introduced a new offence of grooming a child, defined broadly in line with 
international standards.229 Although not explicitly targeting grooming and online solicitation, 
some countries have broadly framed crimes of soliciting a child for sexual abuse (Bhutan, 
Sri Lanka), exposure to seduction (Pakistan) or enticing or coercing a child for sexual activity 
(Nepal) that could be used to prosecute individuals who use IT to groom or lure a child.230 
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SEXUAL ABUSE AND EXPLOITATION, SUMMARYTABLE 8
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An appropriate age of consent to sexual activity 
has been established that is the same for boys and 
girls and that balances the need to protect the child 
with recognition of his/her evolving capacities.

· · · · · · · ·
The definition of rape and other sexual offences 
is based on the lack of freely given consent. · · · · · · · ·
Consent of a child (over the age of consent) is not 
valid if force, coercion or threats were used or the 
perpetrator abused a position of trust, authority 
or situation of vulnerability or dependence.

· · · · · · · ·
All forms of child sexual abuse are penalized 
(including contact and non-contact sexual acts 
and all penetrative and non-penetrative sexual 
acts), and the law provides equal protection to 
girls and boys.

· · · · · · · ·
Marital rape is recognized as a crime, without 
prescribing a lesser punishment. · · · · · · · ·
The law includes provision to prevent criminalizing 
adolescents of similar ages for factually 
consensual and non-exploitative sexual activity 
through, for example, a defence of ‘peer consent’. 

· · · · · · · ·
Sexual harassment is prohibited, defined to 
include unwelcome sexual behaviour such as 
physical contact and advances, sexually coloured 
remarks, showing pornography and sexual 
demands, whether by words or actions.

· · · · · · · ·
Commercial sexual exploitation of a child is a 
distinct offence and is defined broadly as the use 
of a child in sexual activities for remuneration 
or any other form of consideration. The law 
penalizes offering, obtaining, procuring or 
providing a child for sexual exploitation. 

· · · · · · · ·
Child pornography is a distinct offence and the law 
penalizes producing, distributing, disseminating, 
importing, exporting, offering, selling and 
accessing or possessing child pornography. 

· · · · · · · ·
It is an offence to organize, facilitate or promote 
sexual exploitation of children in travel and tourism. · · · · · · · ·
The law criminalizes misuse of technology to 
sexually abuse or exploit children, including 
sharing sexually explicit content with children 
and online solicitation or grooming children.

· · · · · · · ·

3.3 ABDUCTION, SALE AND TRAFFICKING OF CHILDREN

3.3.1 International standards
Under the OPSC, States parties are required to penalize sale of children, defined as any act 
or transaction whereby a child is transferred by any person or group of persons to another for 
remuneration or any other consideration.231 Abduction and the removal or retention of a child 
in violation of the rights of custody of another person should also be prohibited.232 Trafficking 
in children should be addressed as related to, but distinct from, sale of children. The Palermo 
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Protocol requires countries to criminalize all activities related to trafficking, defined broadly as 
any recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of 
exploitation. The SAARC Convention on Preventing and Combating Trafficking in Women and 
Children for Prostitution relates specifically to trafficking for the purposes of sexual exploitation, 
while the Palermo Protocol requires States to penalize all forms of exploitation, including labour 
exploitation. In addition, where children are considered, the crime of trafficking should not 
require the use of coercion, fraud or deception.233 

The law should also make provision for assistance to and protection of child victims of trafficking 
and abduction. 234 This should include mechanisms – in line with the Hague Convention of 25 
October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention 
of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-
operation in Respect of Parental Responsibility and Measures for the Protection of Children – 
to ensure protection of children wrongfully removed or retained from parental custody and for 
intercountry cooperation to facilitate children’s repatriation and reintegration.235 Child victims 
should also be explicitly exempt from prosecution from any offences relating to their trafficking, 
sexual abuse and exploitation.236

3.3.2 Legislation
In South Asia, the offence of ‘abduction’ generally requires force or coercion, and the term 
‘kidnapping’ is more commonly used for the offence of removing a child from parental custody 
without their consent. In Afghanistan, Bhutan, India and Nepal, abduction of children under 18 
from parental custody is penalized under the offence of kidnapping from a parent or guardian. 
Maldives has no offence for child abduction, and the offence of child kidnapping in the other 
countries applies only to children under a specified age –14 in Pakistan, 16 in Sri Lanka, 14 for 
boys and 16 for girls in Bangladesh and an “infant” in Afghanistan, which is not defined.237 

Sale of children in all its forms is not fully recognized as an offence separate and distinct from 
trafficking in many South Asia countries. India has a broad offence, penalizing sale of children 
for all purposes.238 In Bangladesh and Pakistan, offences relating to buying and selling children 
are only for the purposes of sexual intercourse or other immoral acts and are framed in language 
implying that a child is an object to be “let for hire” or “disposed of”.239 Afghanistan, Nepal 
and Sri Lanka criminalize sale of children only within the context of trafficking in persons.240 
Maldives does not have a provision on sale of children.

All countries in the region have taken steps to penalize trafficking in children. Afghanistan, 
Bangladesh, Maldives, Pakistan and Sri Lanka have relatively broadly framed trafficking 
offences that penalize trafficking for a range of exploitive purposes.241 In Bhutan, India and 
Nepal, the offence is not defined in line with the Palermo Protocol and SAARC Convention as 
it requires the use of force, coercion, threats and the like in children’s cases.242 The Maldives 
Prevention of Human Trafficking Act states that a child will be presumed not to have consented 
to the trafficking, but does not expressly state that no coercive means are required.243

Maldives trafficking law includes comprehensive provisions on identification, protection, 
support and reintegration of trafficking victims, including appointment of a guardian for children 
and procedures for facilitating cross-border repatriation.244 Laws in Bangladesh, India and Sri 
Lanka similarly require the governments to take measures to provide support, protection and 
rehabilitation to victims and to assist in intercountry repatriation.245 However, in Afghanistan, 
the law only provides for repatriation support for Afghan victims in a foreign country and not 
children trafficked within or to Afghanistan.246 Trafficking laws in Nepal and Pakistan have 
some provisions on protection and assistance to victims of trafficking, but the focus tends 
to be on medical treatment, temporary shelter and immediate crises needs and they do not 
address repatriation and reintegration. In Bhutan, repatriation and reintegration of child victims 



31

of trafficking is governed by standard operating procedures but has not been entrenched in 
law. In Bangladesh, India and Sri Lanka, the courts have broad discretion to rescue and detain 
child victims of trafficking and sexual exploitation for their “protection”.247 

Limited progress has been made in explicitly exempting children from prosecution for offences 
resulting from trafficking or exploitation, including commercial sexual exploitation. Afghanistan’s 
Penal Code states that victims are exempt from prosecution for rape, aggression to chastity and 
namoos (honour or custom) and for bacha bazi, but not for other forms of commercial sexual 
exploitation. In addition, victims of trafficking must not be prosecuted for illegal entrance or exit 
from the country, using fraudulent travel documents, for zina, sodomy, sexual exploitation in 
the production of pornographic pictures or films and other criminal actions she/he was forced 
to perform.248 Pakistan states that victims of trafficking are not liable for an offence “under 
this Act”, but this does not preclude prosecution for offences under other laws related to their 
exploitation.249 Nepal only exempts victims from liability for injuring or killing the perpetrator in 
the course of their escape, and Bangladesh requires only that officials “endeavour to ensure” 
that victims are not subject to conviction or punishment for any offences.250

ABDUCTION, SALE AND TRAFFICKING OF CHILDREN, SUMMARYTABLE 9
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Abduction and the removal or the retention of a 
child in violation of the rights of custody of another 
person is prohibited. · · · · · · · ·
The sale of children (defined as any act or transaction 
whereby a child is transferred by any person or 
group of persons to another for remuneration or any 
other consideration) is penalized. 

· · · · · · · ·
Trafficking in children and all activities related to 
trafficking are penalized, and any recruitment, 
transportation, transfer, harbouring or receipt of a 
child for the purpose of exploitation is considered 
trafficking even if no coercion, fraud, deception, 
etc. was involved.

· · · · · · · ·
The law makes provision for assistance to and 
protection of child victims of trafficking and 
abduction, including measures to facilitate 
repatriation and reintegration.

· · · · · · · ·
National legislation exempts child victims from 
prosecution for acts related to their trafficking, 
sexual abuse and sexual exploitation. · · · · · · · ·

3.4 CHILD MARRIAGE AND FORCED MARRIAGE

3.4.1 International standards
Child and forced marriage endanger children and often trigger a continuum of violations 
throughout the child’s life. In South Asia, child marriage primarily affects girls and can have 
a significant impact on their life prospects, contributing to early childbearing and health 
complications and restricting access to education and long-term options for gainful employment. 
South Asia countries have committed to tackling this issue through the Kathmandu Call to 
Action on Child Marriage, 2013.
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Addressing child marriage requires a uniform minimum age for betrothal and marriage of at 
least 18 for both girls and boys,251 with no exceptions based on parental consent or distinctions 
based on customary or religious practices.252 The law should also require free and full consent 
of the intending spouses and prohibit forced marriage.253 To ensure enforcement, registration of 
marriages should be compulsory, whether contracted civilly or according to custom or religious 
law, and proof of age of the prospective spouses should be required prior to solemnization.254 
The UN CRC and CEDAW committees recommend child or forced marriage that include dowry 
payment or bride price be recognized and penalized as a form of sale of children.255

3.4.2 Legislation
In most South Asia countries, marriage is regulated through a mix of national laws and personal/ 
religious laws governing family matters. Although steps have been taken in recent years to 
address child and forced marriages, the marriage of children under the age of 18 remains 
permissible in Afghanistan, Bangladesh, Bhutan, Pakistan and Sri Lanka, and only Maldives, 
Nepal and Sri Lanka have set the same age for girls and boys.256 Maldives has established 18 
as the age for solemnization of marriage for both girls and boys without exception, and the new 
Child Rights Protection Act overrides provisions under the Family Act permitting marriage from 
puberty at the discretion of the Registrar of Marriages.257 

In Afghanistan, Bangladesh, Pakistan and Sri Lanka, child marriage is governed by a range of personal 
status laws, with no uniform age applicable to all children. India’s Prohibition of Child Marriages 
Act, 2006 has tried to address this by stating explicitly that it applies to all of India, except Jammu 
and Kashmir, and to all citizens of India, and therefore supersedes personal laws.258 However, 
deference to personal laws in some countries means that children of some religions are afforded 
less protection. In Bangladesh, for example, the minimum age of marriage under Muslim personal 
law is 16, the law governing non-religious marriages allows for girls as young as 14 to marry with 
consent of their father or guardian and there is no stipulated minimum age for Hindu marriages.259 
The Bangladesh Child Marriage Restraint Act, 2017 does not explicitly override personal laws, and 
it includes a broad exception allowing marriage of a child under 18 (with no stipulated minimum) in 
special circumstances, with approval of the child’s parent and the court.260 In Sri Lanka, there is no 
minimum age for Muslim marriages, and the law explicitly allows for marriages of girls under 12 to 
be registered with approval of a Quazi.261 Afghanistan’s Shiite Personal Law allows marriages for 
adolescent girls and boys under the legal age with permission of a guardian before the court.262 

In Pakistan, marriage regulation has been devolved to the sub-national level, and the minimum 
age therefore varies by province/ territory and religion. Sindh province has established 18 as the 
minimum age for boys and girls, and in Punjab it is 18 for boys and 16 for girls. The other jurisdictions 
have yet to pass child marriage laws so the Federal Child Marriage Restraint Act, 1929 applies.263 
The Hindu Marriage Act, 2017 (applicable to Hindus in Balochistan, ICT, Khyber Pakhtunkhwa and 
Punjab) prohibits the solemnization of a marriage if either of the parties is under the age of 18.

MINIMUM AGE FOR MARRIAGE, BY COUNTRYTABLE 10

Girls Girls with
parental consent/court 

approval

Boys Boys with
parental consent/court 

approval

Afghanistan 16 15 18 __

Bangladesh 18 No minimum 21 No minimum

Bhutan 16 __ 18 __

India 18 __ 21 __

Maldives 18 __ 18 __

Nepal 20 __ 20 __
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Pakistan (Federal) 16 __ 18 __

     Punjab 16 __ 18 __

     Sindh 18 __ 18 __

     Other jurisdictions 16 __ 18 __

     Hindu marriages 18 __ 18 __

Sri Lanka 18
No minimum for Muslim 

marriages
18

No minimum for Muslim 
marriages

All countries except India require marriages to be registered, though requirements vary depending 
on personal status laws.264 Only Bangladesh requires proof of age before a marriage can be 
solemnized and registered. In Afghanistan, Bhutan, Maldives and Nepal, marriage laws clearly 
require consent of or an agreed contract between both parties to marriage, but laws in other 
countries are not explicit on consent or vary under personal status laws.265 Forced or compelled 
marriage (of a child or adult) is an offence in Afghanistan, Nepal, Maldives and Pakistan but not 
in Bangladesh, Bhutan, India, Nepal or Sri Lanka.266 Bangladesh allows for the marriage of a child 
in special circumstances with the consent of his/her parent and the court, but does not explicitly 
require the consent of the child.267 Under Indian law, forced or compelled child marriages are 
null and void. Afghanistan and Pakistan have explicitly criminalized the customary practice of 
compelling or giving a female in marriage in settlement of a civil or criminal dispute.268

Laws in Afghanistan, Bangladesh, India, Nepal and Pakistan’s Punjab and Sindh provinces also 
make it an offence to contract, arrange, facilitate or conclude a marriage of a person under the 
legal minimum age for marriage. However, in Afghanistan, Bangladesh, Bhutan and Pakistan’s 
Punjab province, this offence does not apply to all child marriages as laws allow some children to 
legally marry under the age of 18.269 Bangladesh, India and some Pakistan jurisdictions (Punjab 
and Sindh provinces) allow the courts to issue injunctions to prevent a child marriage.270 Giving 
or taking dowry has been prohibited in Bangladesh, India and Nepal, but in India the prohibition 
does not apply to mahr (payment by the groom to the bride) in the case of persons to whom the 
Muslim Personal Law (Shariat) applies.271 There is no express recognition of giving or receiving 
dowry for a child as a form of sale of children, as articulated in a joint recommendation of the 
UN CEDAW and UN CRC committees.272 

CHILD MARRIAGE AND FORCED MARRIAGE, SUMMARYTABLE 11
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The law establishes a uniform, minimum age 
for betrothal and marriage of at least 18 for both 
girls and boys and does not allow for exceptions 
based on parental consent or distinctions based 
on customary/ religious practices.

· · · · · · · ·
The law requires free and full consent of the 
intending spouses and prohibits forced marriage. · · · · · · · ·
It is compulsory for all marriages to be registered 
by a competent authority, whether contracted 
civilly or according to custom or religious law. · · · · · · · ·
Proof of age of the prospective spouses is 
required prior to solemnization. · · · · · · · ·
The law recognizes child marriage or forced 
marriages of children that include dowry 
payments or bride price as a form of sale of 
children.

· · · · · · · ·
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3.5 CHILD LABOUR

Child labour deprives children of their childhood, can impact negatively on school attendance and 
can be harmful to physical and mental development. A comprehensive legal framework for child 
protection therefore requires clear restrictions on the age and conditions of work for children. 

3.5.1 International standards
The CRC requires States parties to ensure that children are protected from all forms of 
economic exploitation and from hazardous or harmful work. Pursuant to international child 
labour standards, a minimum age for work or employment should be established in law, 
which is at least 15 and is the same as the age for completion of compulsory schooling.273 
Child labour rules should apply to children working in both the formal and informal sectors, 
including domestic work.274 If the law permits children under the minimum age to engage in 
‘light work’, the minimum age for this should be at least 13 and the law should define and 
regulate the types of light work in which children can engage.275 Provisions should also be in 
place to regulate permissible work by all children under the age of 18, including the hours and 
conditions of work,276 to ensure that any work performed by children does not deprive them 
of compulsory education or interfere with education or vocational training.277 Countries must 
also clearly define and prohibit the engagement of children under the age of 18 in the worst 
forms of child labour278 and issue detailed regulations defining prohibited hazardous or harmful 
work.279 Violations of child labour laws should be punishable by appropriate penalties, and it 
should be a criminal offence to involve children in the worst forms of child labour (including 
slavery or practices similar to slavery, debt bondage and serfdom, forced or compulsory labour 
and use of children for illicit activities such as drug trafficking).280

3.5.2 Legislation
All countries in the region have legislated a minimum age for employment or work of children, 
which ranges from 13 years in Bhutan to 14 in Bangladesh, India, Nepal and Sri Lanka, 15 
in Afghanistan and 16 in Maldives.281 In Pakistan, the minimum age for employment is 14 
under federal law and in Khyber Pakhtunkhwa and Sindh provinces and 15 in Punjab.282 Other 
Pakistan jurisdictions have not yet enacted child labour laws and as such the federal law 
applies. Bhutan’s Labour and Employment Act states that the minimum age for employment 
is 18 years but permits children from the age of 13 to work as specified in regulations.283 
The Acceptable Forms of Child Labour Regulations, 2009 allow children aged 13 to 18 to 
work on a full-time basis and do not restrict them to ‘light work’.284 Only in Afghanistan and 
India is the minimum age aligned with the age for completion of compulsory education. In 
Bangladesh, Nepal, Pakistan (federal and Khyber Pakhtunkhwa province), the minimum age 
for employment does not apply to children working in the informal sector, including domestic 
and agricultural work.285 

Under the ILO Minimum Age Convention (No. 138), a member State whose economy and 
educational facilities are insufficiently developed may, after consultation with the organizations 
of employers and workers concerned, where such exist, initially specify a minimum age of 14 
years.286 Afghanistan, India, Nepal, Pakistan and Sri Lanka have declared the minimum age as 
14 in accordance with this exception.
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MINIMUM AGES FOR CHILD WORK AND CHILD LABOUR, BY COUNTRYTABLE 12

Minimum age Light work permitted below 
the minimum age

Age for hazardous or harmful 
work

Afghanistan 15 No 18

Bangladesh 14 No 18

Bhutan 13 No 18

India 14 Yes, no minimum age 
stipulated

18

Maldives 16 Yes, no minimum age 
stipulated

18

Nepal 14 No 18

Pakistan (Federal) 14 No 15

     Khyber Pakhtunkhwa 14 Yes, from 12 18

     Sindh 14 No 18

     Punjab 15 No 18

     Other jurisdictions 14 No 15

Sri Lanka 14 Yes, no minimum age 
stipulated

Laws in some countries allow children below the stipulated minimum age to engage in some 
forms of work. Pakistan’s Khyber Pakhtunkhwa province allows children to engage in light 
work from the age of 12. 287 India allows children under the age of 14 to engage in work helping 
in a family enterprise or working as an artist. Rules have been issued regulating the types of 
helping work children can perform and conditions of work, but the law does not stipulate a 
minimum age for this light work.288 Sri Lanka similarly allows children under 14 to be employed 
by their parent or guardian in light agricultural or horticultural work before or after school hours 
but does not stipulate a minimum age for light work.289 Maldives has a broad exception for 
children working “in the family line of work”, with no stipulated minimum age and limited 
restrictions on what this can entail. The Child Rights Protection Act requires that regulations 
be issued on participation of children in their family’s line of work, but these have not yet been 
issued.290

Labour laws in most South Asia countries include limitations on the types of work that children 
under the age of 18 can perform and the hours and conditions of work. Laws in Bangladesh, 
India, Nepal and some provinces of Pakistan (Khyber Pakhtunkhwa, Punjab and Sindh) prohibit 
children from working at night, specify a maximum number of hours per week, require at least 
one full day off per week and prohibit or restrict children from working overtime.291 However, 
under Pakistan’s federal law, these restrictions apply only to children under 16, not under 
18.292 Afghanistan prohibits night work and overtime and caps children’s work at 35 hours per 
week. 293 Bhutan prohibits work at night and overtime work but otherwise does not include 
lower limits on the number of hours per day or per week that a child who is working full-
time is permitted to work.294 Sri Lanka’s law allows for regulations to be issued on hours and 
conditions of work for young persons aged 14 to 18, but the permissible hours of work in 
factories and mines are somewhat excessive.295 Maldives law states that children cannot be 
required to work during school hours or after 11 pm but otherwise does not regulate hours or 
conditions of work.296 Bhutan’s legislation specifically states that the work of any child under 18 
should not interfere with their schooling or vocational training. In Pakistan’s Punjab province, 
children’s hours of work must be arranged so as not to conflict with the hours of any school or 
vocational training in which the child is enrolled; and in Sindh province, employers are required 
to ensure that adolescents under 16 are undergoing compulsory schooling.297
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All countries except Pakistan (federal law) set 18 as the minimum age for engaging children 
in work that is hazardous or harmful, and all but Maldives have issued a list of hazardous 
or harmful work either as a schedule to the law or as a separate regulatory instrument.298 
In Pakistan, the minimum age for hazardous work is 15 under federal law and 18 in Khyber 
Pakhtunkhwa, Punjab and Sindh provinces.299 Lists of prohibited hazardous forms of work are 
generally comprehensive, although in Bangladesh the list does not include garment production 
or harmful or hazardous work in the informal sector; India does not address hazardous work in 
the agricultural sector, domestic work, garment production, carpet making or work in hospitality; 
and Pakistan’s federal list does not include brickmaking and domestic work.300 Nepal’s Act 
Relating to Children, 2018 prohibits employment of children as domestic labour and kamalari 
(female bonded labour), but this is only punishable by a fine.301

Most countries in the region impose relatively tough criminal penalties under their Penal Codes, 
child labour legislation and/or trafficking legislation for the worst forms of child labour, which 
includes slavery, debt bondage, forced labour and use of children in illicit activities such as drug 
trafficking.302 Pakistan does not have a federal offence for use of children in illicit activities, but 
Punjab and Sindh provinces do.303 In Afghanistan, Bangladesh and Maldives, the penalties for 
violating child labour regulations are quite light and likely do not act as a sufficient deterrent.304 
Afghanistan only penalizes forced labour and debt bondage within the context of trafficking.305 

CHILD LABOUR, SUMMARYTABLE 13
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The minimum age for work or employment is at 
least 15, the same as the age for completion of 
compulsory schooling. · · · · · · · ·
If the law permits children under the minimum 
age to engage in ‘light work’, the minimum age is 
at least 13, and the law defines and regulates the 
types of light work that children can engage in.

__ __ · · · __ __ ·
Provisions are in place regulating permissible 
work by children. · · · · · · · ·
Engaging a child under the age of 18 in the worst 
forms of child labour, including all work that 
is likely to jeopardize his/her health, safety or 
morals, is prohibited.

· · · · · · · ·
Regulations are in place to clearly define 
prohibited hazardous or harmful work. · · · · · · · ·
Child labour rules apply to children working in 
both the formal and informal sectors, including 
domestic work. · · · · · · · ·
Violations of child labour laws are punishable 
by appropriate penalties. It is a criminal offence 
to involve children in the worst forms of child 
labour, including slavery or practices similar to 
slavery, debt bondage and serfdom, forced or 
compulsory labour, and use of children for illicit 
activities such as drug trafficking.

· · · · · · · ·
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3.6 CHILDREN IN ARMED CONFLICT

3.6.1 International standards
The Optional Protocol to the CRC on the involvement of children in armed conflict (OPAC) 
requires all States parties to prohibit compulsory recruitment of children under the age of 18 
into the armed forces.306 National laws should also set a minimum age for voluntary recruitment 
into the armed forces of at least 15 years,307 and if voluntary recruitment of children under 18 is 
permitted, safeguards should be in place to verify age, to ensure that recruitment is genuinely 
voluntary (not forced or coerced), fully informed and with informed consent of the child’s parent/ 
guardian, and to ensure children 15–18 years do not take a direct part in hostilities.308 The law 
should also criminalize the recruitment or use in hostilities of children under the age of 18 by 
armed groups.309  

2.6.2 Legislation
None of the South Asia countries has legal provisions permitting compulsory recruitment into 
the armed forces. The minimum age for voluntary recruitment into the armed forces is 18 
in Afghanistan, Maldives, Nepal and Sri Lanka, 17 in Bangladesh, 16 in Pakistan and 16.5 in 
India.310 Afghanistan’s Ministry of Defence has a Protection of Children in Armed Conflict Policy 
that prohibits child recruitment and establishes procedures for monitoring and enforcement, 
reporting violations and rescuing and caring for children involved in armed conflict. However, 
regulations governing recruitment were not readily available for review and it is therefore unclear 
whether appropriate safeguards are in place in the other countries to verify age and ensure that 
consent is fully informed and freely given. The UN CRC Committee has expressed concerns 
about age assessment and recruitment practices in Bangladesh and India.311 

The recruitment or use in hostilities of children under the age of 18 by armed groups has 
been criminalized in Afghanistan, India, Nepal and Sri Lanka,312 but has yet to be adequately 
addressed in Bangladesh, Maldives and Pakistan. Afghanistan’s Penal Code defines compulsory 
or voluntarily recruitment of children who have not reached the age of 15 for the armed forces or 
employing them for active participation in conflicts as a war crime. In addition, the use of a child 
under the age of 18 in any armed conflict is prohibited as hazardous child labour recruitment, 
and the transfer, transport, harbour or reception of a child under the age of 18 for use in armed 
conflict is penalized as a form of human trafficking.313 Nepal’s Act Relating to Children, 2018 
states that no child shall be recruited by armed groups or used for the purpose of armed conflict, 
but it does not specifically criminalize these acts.314 Bangladesh prohibits use of children to carry 
or transport firearms and in terrorist activities, but it does not comprehensibly criminalize use of 
children in armed conflict.315 Maldives has not prohibited the use of children in armed conflict, 
and Pakistan has not addressed this offence under federal law but it is penalized in Sindh and 
Punjab provinces.316 
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CHILDREN AND ARMED CONFLICT, SUMMARYTABLE 14

A
fg

h
an

is
ta

n

B
an

g
la

d
es

h

B
h

u
ta

n

In
d

ia

M
al

d
iv

es

N
ep

al

P
ak

is
ta

n

S
ri

 L
an

ka

The law prohibits compulsory recruitment of 
children under 18 into the armed forces. 

__ __ __ __ __ __ __ __

The law sets a minimum age of at least 15 years 
for voluntary recruitment into the armed forces. 
Safeguards are in place to verify age and to 
ensure that recruitment is genuinely voluntary 
and with informed consent of the child’s parents/
guardian.

· · · · · · · ·
The law criminalizes the recruitment or use in 
hostilities of children under the age of 18 by 
armed groups. · · · · · · · ·

3.7 TRADITIONAL PRACTICES HARMFUL TO CHILDREN

Throughout the world, traditional, customary, religious and other cultural practices harmful 
to children persist. These practices often express and reinforce the subordinate role and 
diminished value and position of children, particularly girls, within a given culture or society.  

3.7.1 International standards
The UN CRC and CEDAW Committees have emphasized the importance of identifying and 
taking legislative and other actions to address practices harmful to children and ensuring 
that any laws, norms or practices (traditional, customary or religious) that justify or condone 
such practices, that promote gender-based violence or that discriminate on the grounds of 
gender are repealed.317 In particular, national laws should, as relevant, prohibit and adequately 
sanction sex-selective abortion and female infanticide,318 female genital mutilation/ cutting,319 
honour crimes and dowry-related violence.320 In addition, any discriminatory legal defences 
or mitigating factors based on culture, religion or male privilege, traditional apologies/pardons 
from the families of victims or the subsequent marriage of the victim of sexual assault to the 
perpetrator should be expressly repealed.321

3.7.2 Legislation
In India and Nepal, legislative measures have been taken to address sex-selective abortions 
and female infanticide. Nepal makes it an offence to do anything to allow the sex of a foetus to 
be identified and to abort or cause an abortion following sex identification.322 Indian legislation 
makes it an offence to conduct or aid in sex selection and to provide pre-natal testing for 
the purpose of determining the sex of a foetus and also restricts sale and use of ultrasound 
equipment.323 All countries have legislation in place to regulate abortions in general, but 
Afghanistan, Bangladesh, Bhutan and Sri Lanka have yet to introduce special provisions to 
address sex-selective abortions and female infanticide. 

Female genital mutilation/cutting is practiced in some communities in India and Sri Lanka,324 
but as yet no legislation has been introduced to address it. 

Bangladesh, India and Nepal have introduced legislation making it an offence to give, take 
or demand payment of dowry325 and criminalizing dowry-related violence.326 However, India 
penalizes only dowry deaths and not other forms of dowry violence. Dowry and dowry-related 
violence have not been addressed in Afghanistan or Sri Lanka. Bangladesh, India, Nepal and 
Pakistan have specific offences for the use of acid to threaten or harm a person, and Bangladesh 
also has legislation to prevent acid attacks by restricting its sale and access.327 
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Pakistan has introduced legislative amendments designed to address discriminatory legal 
defences, mitigation of penalty in the name of honour and giving of women in the settlement 
of disputes. The Penal Code makes it an offence to give a woman or girl in marriage as badai-
i-sulh, wanni or swara (forms of compensation or punishment) or any other custom or practice 
in settling a civil dispute or criminal liability and also prevents mitigation of sentence for murder 
in the name of honour.328 The Criminal Procedure Code further prohibits the suspension or 
remission of any sentence on the pretext of karo-kari/ siyah kari (honour) or other customary 
practices.329 Afghanistan has similarly penalized the giving of a woman or girl in marriage as 
badd (compensation), and the new Penal Code, 2017 abolished mitigation for murder in the 
context of an honour killing.330

South Asia countries have also taken steps to identify and prohibit other traditional practices 
harmful to children. As previously noted, comprehensive provisions have been introduced in 
Afghanistan to criminalize and strictly punish bacha baazi, a practice in which men exploit 
boys for social and sexual entertainment.331 The Penal Code also makes it an offence 
to conduct a virginity test without the consent of the women or an order from the court, 
which provides some protection for girls from this harmful practice but still permits testing 
without the girl’s consent with a court order.332 Nepal’s National Penal Code Act, 2017 includes 
broad provisions prohibiting discriminatory treatment, including on the grounds of caste or 
ethnicity; subjecting anyone to untouchability or discriminatory treatment on the grounds of 
custom, tradition or religion; accusing a person of being a witch; and banishing women during 
menstruation (chhaupadi).333 The Act Relating to Children, 2018 further prohibits offering or 
devoting children in the name of god; the practice of kamalari (female bonded labour); and any 
violence, discrimination, humiliation or exclusion on the pretext of religion, tradition, culture or 
custom.334 India’s Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act also 
prohibits a range of abusive, degrading, humiliating, harmful and exploitive practices including 
forced or bonded labour and the practice of devadasi (dedicating a woman or girl to a deity or 
temple). The Maldives Child Rights Protection Act states, in general terms, that every child has 
the right to be protected from any social and cultural factors that may have a detrimental effect 
on the best interests, dignity and development of the child and requires the State to ensure 
that appropriate measures are taken to avert children from any social and cultural factors that 
may have a detrimental effect on the best interests, dignity and development of the child.335

OTHER PRACTICES HARMFUL TO CHILDREN, SUMMARYTABLE 15
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The law prohibits and adequately sanctions sex-
selective abortion and female infanticide. · · · · __ · · ·
The law prohibits and adequately sanctions 
female genital mutilation/cutting. __ __ __ · __ __ __ ·
The law prohibits and sanctions honour crimes 
and dowry-related violence adequately and 
explicitly prohibits discriminatory legal defences 
or mitigating factors based on culture, religion or 
male privilege, traditional apologies or pardons 
from the families.

· · · · · · · ·
National laws identify and prohibit other practices 
harmful to children. · · __ · · · · __
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3.8 EXTRATERRITORIALITY AND EXTRADITION

Crimes against children, particularly those relating to abduction, sale, trafficking and exploitation, 
often take place across borders or involve actions and perpetrators in more than one country. 
An effective legal framework for child protection must address the extraterritoriality of these 
offences and ensure that they are extraditable so that perpetrators cannot evade justice.

3.8.1 International standards
Pursuant to the OPSC and Palermo Protocol, countries must ensure that offences in relation to 
the abduction, sale of children, commercial sexual exploitation of children, child pornography 
and trafficking of children apply to conduct committed either domestically or transnationally.336 
In addition, penal codes should allow for jurisdiction when the alleged offender is a national of 
that State or a person who has his/her habitual residence in its territory and when the victim is a 
national of that State.337 Abduction, sale of children, commercial sexual exploitation of children, 
child pornography and trafficking of children should be considered extraditable offences and 
included in any extradition treaty.338

3.8.2 Legislation
Most South Asia countries have not explicitly framed all relevant offences against children as 
being transnational. Sri Lanka’s Penal Code provides for jurisdiction for any offence committed 
wholly or partly within the country, and the offences of kidnapping, soliciting and trafficking a 
child explicitly apply to conduct committed domestically and transnationally.339 Nepal’s Human 
Trafficking Act, 2007 has similar provisions with respect to the sale of children and trafficking 
in children for prostitution. India and Pakistan have offences for kidnapping across national 
borders without a person’s consent (applicable to children and adults), but only in Afghanistan 
and Bhutan is the offence of kidnapping a child from parental custody expressly transnational.340 
Trafficking in children is only expressly framed as applicable to acts done both domestically and 
transnationally in Bangladesh, Maldives, Nepal and Sri Lanka. In Afghanistan and Maldives, the 
Penal Codes include a broad provision on extraterritoriality that covers all crimes committed 
within or across their borders.341

With respect to extraterritoriality, Afghanistan, Bangladesh, Bhutan, India, Maldives, Pakistan 
and Sri Lanka allow for jurisdiction for offences committed outside the country where the 
alleged offender is a national, while in Nepal, this applies only in relation to stipulated offences.342 
Only Afghanistan, Bhutan and Maldives appear to allow for extraterritorial jurisdiction where 
the victim is a national.343 Bangladesh, Nepal and Sri Lanka allow for jurisdiction based on 
citizenship of the victim only in relation to trafficking offences.344

Across the region, most OPSC and trafficking offences are extraditable. Maldives permits 
extradition for any offence punishable by more than one year of imprisonment under its laws 
and those of the country requesting extradition, which would include all OPSC and trafficking 
offences. In Bangladesh, Bhutan and Pakistan, abduction, kidnapping, sale, trafficking and 
procuring of children (but not child pornography) are extraditable offences.345 Sri Lanka’s list 
of extraditable offences includes kidnapping, abduction, rape and procuring.346 Nepal and Sri 
Lanka also allow for extradition based on an international convention to which they and the 
other States are parties (which would include the SAARC Conventions, the OPSC and the 
Palermo Protocols).347 India’s Central Government may, by notified order, treat any convention 
as the basis for extradition with another State party,348 but it is not clear if it has notified the 
SAARC Conventions, the OPSC or the Palermo Protocol.
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EXTRATERRITORIALITY AND EXTRADITION, SUMMARYTABLE 16
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Offences in relation to child abduction, sale 
of children, commercial sexual exploitation 
of a child, child pornography and trafficking 
of children apply to conduct committed both 
domestically and transnationally.

· · · · · · · ·
Penal laws allow for jurisdiction when the alleged 
offender is a national of that State or a person 
who has his/her habitual residence in its territory 
and/or when the victim is a national of that State.

· · · · · · · ·
Abduction, sale of children, commercial sexual 
exploitation of a child, child pornography and 
trafficking of children are extraditable offences 
and included in any extradition treaty.

· · · · · · · ·
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The justice system is integral to the country’s responsibility to protect children. To ensure 
access to justice for children, an appropriate legal framework must be in place to assist child 
victims and witnesses participate effectively in the justice process and respond to children in 
conflict with the law in a way that respects their rights and promotes their rehabilitation and 
reintegration. Children should have access to justice to defend and protect their rights and to 
be actively involved in any administrative or judicial decision that impacts on them, in particular 
disputes relating to their care, custody, guardianship, maintenance/alimony and inheritance.

This chapter looks at the extent to which appropriate legal frameworks are in place in this 
regard in South Asia countries. 

4A. CHILD VICTIMS AND WITNESSES IN CRIMINAL 
PROCEEDINGS

The successful prosecution of someone who has committed a crime against a child often 
depends on the child’s ability to access justice and to provide effective testimony against the 
perpetrator. However, children who have been victims or witnesses of crime are particularly 
vulnerable, and having to participate in criminal proceedings can add to their distress and 
discomfort. For child victims and witnesses to be able to participate effectively in the process, 
a country’s standard criminal procedures must be modified to be more child-sensitive, taking 
into account the child’s personal situation, needs, age, gender, disability and level of maturity 
and fully respecting their physical, mental and moral integrity. 

4A.1 International standards
The UN Guidelines on Justice in Matters Involving Child Victims and Witnesses of Crime provide 
comprehensive guidance on measures that should be taken in all criminal proceedings involving a 
child victim or witnesses. The international standards require that children of all ages be recognized 
as competent witnesses, and their testimony must not be presumed invalid by reason of age349 
or gender.350 Children’s evidence should be given equal weight to that of any other witness and 
should not be presumed unreliable or untrustworthy by reason of age alone.351 To ensure that 
crimes against children are effectively prosecuted, national laws should allow proceedings to be 
initiated ex officio by the police or prosecutor, without requiring a complaint from or the consent 
of a child’s parent or guardian.352 The UN CEDAW Committee has emphasized the need to repeal 
all laws that prevent or deter women from reporting gender-based violence, such as guardianship 
laws that deprive women of legal capacity or restrict the ability of women with disabilities to 
testify in court, virginity testing and the practice of so-called ‘protective custody’.353 In addition, 
informal or mediated settlement of cases involving violence against children should be permitted 
only when it is in the best interest of the child, taking into account any power imbalance and the 
vulnerability of the child or his/her family in consenting to a settlement, and does not involve 
harmful practices. Resorting to informal justice systems should not jeopardize children’s rights or 
preclude child victims from accessing the formal justice system.354

JUSTICE FOR CHILDREN
4
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National criminal procedures laws should recognize the vulnerability of child victims and adapt 
procedures to their special needs including gender and disability, with the best interest of 
the child being a primary consideration guiding the entire process.355 The law should make 
provision for child victims to be accompanied by an appropriate adult, e.g., a parent, guardian or 
victim/ witness specialist, and enable them to access necessary support services throughout 
the legal process, including legal representation.356 Cases involving child victims and witnesses 
should be expedited and completed without undue delay.357 Provision should also be made for 
measures to reduce hardship and assist children to give testimony, including: accompaniment 
throughout involvement in the justice process; limits on the number of interviews; modified 
court environments; recesses during a child’s testimony; hearings scheduled at times of day 
appropriate to the age and maturity of the child; closed court proceedings; protection from being 
cross-examined by the alleged perpetrator; and use of screens, close circuit television, video-
taped statements and other testimonial aids.358 

Child victims and witnesses should be guaranteed the right to privacy, and publication of any 
information that might identify her/him should be restricted.359 Measures should be available to 
protect the safety of child victims and their family and to prevent intimidation and retaliation, 
including prohibition on the disclosure of information about the victim’s identity and whereabouts 
and ‘no-contact’ bail conditions or restraining orders.360 Child victims should also have access 
to adequate procedures to seek compensation for damages, and the law should outline clear, 
accessible procedures for making compensation claims.361 

4A.2 Legislation
In all countries in the region except Afghanistan, Maldives and Pakistan, children are recognized 
as competent witnesses. National laws do not set an age limit for children to testify, do not 
presume that children’s evidence is less trustworthy and do not require, as a matter of law, 
that their evidence be corroborated or that a certain number of witnesses provide proof of any 
fact.362 Bangladesh and Sri Lanka allow children of “tender years” who cannot understand the 
oath to testify upon promising to tell the truth, but the law does not assign lesser weight to or 
require corroboration of unsworn testimony.363 Bhutan’s Child Care and Protection Rules and 
Regulations state that the testimony of a child shall be respected as true provided the child has 
understood the questions and answered them without assistance, and judges are required to 
consider the evidence given by a child as similar to the evidence given by adults.364 

In Afghanistan, Maldives and Pakistan, however, successful prosecution of crimes against 
children is hampered by the lesser status given to children’s evidence before the courts. 
Pakistan’s Qanun-e-Shahadat, 1984 (Evidence Act) states that all persons are competent to 
testify, but the competence of a witness and the number of witnesses required in any case 
must be determined as prescribed by Sharia law, which affords less weight to the evidence of 
women and girls.365 The Maldives Law on Special Measures for Perpetrators of Child Sexual 
Abuse requires at least five types of evidence to establish a sexual offence against a child.366 
Afghanistan’s Criminal Procedure Code states that the evidence of a person who lacks the legal 
competency [Ahliyat] to testify is not admissible, and the testimony of a child under 14 years 
who is able to recognize the situation and incidents shall be heard “for information gaining 
purposes only” without taking an oath.367 

In all countries except Afghanistan and Sri Lanka, crimes against children can be initiated 
ex officio and do not require the consent of the child victim or a parent or guardian.368 In 
Bangladesh, India, Nepal, Pakistan and Sri Lanka, where criminal laws distinguish between 
cognizable offences (which can be investigated by the police without approval of the court) 
and non-cognizable offences, most crimes of violence against children are cognizable.369 In 
Bangladesh, India, Nepal and Pakistan, the court can initiate proceedings for non-cognizable 
offences based on information from a police officer or any other person and is not dependent 
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on a complaint from the victim. In Sri Lanka, some violent crimes against children are non-
cognizable and cannot be initiated without a complaint and the approval of the court; they 
would be discontinued if the complaint is withdrawn by the child or his/her guardian.370  
In Afghanistan, consent of the victim – and in the case of a child, his/her parent or guardian – is 
required to initiate a criminal case in relation to offences under the Law on the Prohibition of 
Violence against Women, as well as specified Penal Code offences where the accused is a 
relative (including beating, child kidnapping, threatening and abuse).371 

Most South Asia countries also distinguish between ‘compoundable’ offences, which can be 
privately settled by the parties (in the case of a child victim, his/her parent or guardian) and 
‘non-compoundable offences’, which cannot be settled or withdrawn. In all countries, most 
violent crimes against children are generally designated as non-compoundable and therefore 
cannot be settled.372 However, in both Bangladesh and India, voluntarily causing hurt and 
assaulting a child are compoundable.373 In Pakistan, causing hurt, assault, cruelty, forced labour 
and sexual harassment are compoundable.374 Sri Lanka similarly allows crimes of grievous 
hurt, assault, use of criminal force and criminal intimidation to be privately settled by a child’s 
parent or guardian. 375 In Nepal, rape of a girl and trafficking cases cannot be privately settled, 
but sexual intercourse with a boy, child sexual abuse, sexual harassment, grievous harm and 
child marriage can be.376 In Afghanistan, specified Penal Code crimes, where the accused is a 
relative, the parent or guardian can withdraw the complaint at any time before the final verdict 
(including for cases of beating, child kidnapping, threatening and abuse) as well as any offence 
under the Law on the Prohibition of Violence against Women.377 In most South Asia countries, 
despite these restrictions on compounding, traditional mediation and other dispute resolution 
mechanism (shalish, jirga, etc.) remain common and have not been explicitly prohibited or 
regulated under law. In its 2016 Concluding Observations to Pakistan’s CRC report, for example, 
the UN CRC Committee noted with concern that local jirga (tribal councils) continue to operate 
and take decisions about children’s lives in violation of their rights. 

Legislation in Afghanistan, Bangladesh, Bhutan, India (sexual offences only), Nepal and Sri 
Lanka recognizes the special vulnerability of child victims and witnesses and the need for 
child-sensitive approaches, guided by the best interest of the child.378 Nepal’s Act Relating to 
Children, 2018, for example, states that all child victims are entitled to child-friendly justice 
at each stage of the investigation, prosecution and judicial proceedings and requires justice 
professionals to accord priority to children’s best interest.379 Sri Lanka’s Assistance to and 
Protection of Victims of Crime and Witnesses Act guarantees children the right to be treated 
with equality, fairness and respect for their dignity and to be treated in a manner that ensures 
their best interest.380 Bhutan’s Child Care and Protection Rules and Regulations state that the 
best interest of the child victim or witness shall be given priority if a conflict arises between 
the interests of the child and any other equally legitimate right or interest.381 Afghanistan’s 
Criminal Procedure Code lists child witnesses as one of the categories of witnesses entitled 
to protection by the prosecutor’s office; however, the onus is on the witness to request 
special protection measures.382 The Law on Protection of Child Rights includes a stronger 
statement of the rights of child victims, including the best interest principle.383 In addition, laws 
in Afghanistan, Bangladesh, Bhutan and Sri Lanka require consideration be given to the child 
victim’s gender and any special need with respect to disability.384

Legislation in most countries does not fully guarantee children’s right to support and 
accompaniment at all stages of the criminal justice process. In Bhutan, India, Maldives (for 
sexual offences and trafficking), Nepal (all child victim cases) and Pakistan (for sexual offences 
only), the law requires that a parent or guardian is present when a child victim is being 
questioned by the police, and Bangladesh and Pakistan also require that they be questioned, 
where feasible, by a female officer.385 However, only Afghanistan (for children under 14 only), 
Bhutan, India (for sexual offences cases only) and Maldives (for sexual offences and trafficking 
only) provide for accompaniment at the trial stage, and only Bangladesh, Bhutan and India 
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makes specific provision for designation of a victim support person or probation officer to assist 
the child and family throughout the proceedings.386 

Bangladesh, Nepal and Pakistan guarantee all child victims the right to legal aid, India guarantees 
the families of child victims of sexual offences (but not the child) free legal representation 
and Sri Lanka guarantees children the right to free legal representation “if substantial injustice 
would otherwise result”.387 In Maldives, child victims of domestic violence and trafficking are 
entitled to legal aid, and in trafficking cases the court may appoint a guardian ad litem for the 
child.388 Afghanistan guarantees child victims the right to a defence lawyer or legal assistant, but 
not explicitely to free legal aid.389

In order to create a more conducive and child-sensitive environment for children testifying 
before the court, India’s Protection of Children from Sexual Offences Act, 2012 requires the 
designation of specialist courts and prosecutors to deal with such crimes. However, this applies 
only to child victims of sexual offences under the Act and not to child victims of other sensitive 
crimes under the Penal Code or trafficking laws.390 In camera proceedings are mandatory in 
India, Maldives and Pakistan for all trials of sexual offences and trafficking in persons, are 
optional at the discretion of the judge in Afghanistan, Bangladesh, Nepal and Sri Lanka for all 
cases involving a child victim and are optional in Bhutan where necessary in the interests of the 
privacy of the parties.391 Some countries also make provision for measures to facilitate children’s 
testimony and reduce contact with the accused including the use of screens (Afghanistan, 
Bangladesh, India, Pakistan), testimony via video-recorded statement (Afghanistan, Bangladesh, 
India, Maldives, Pakistan, Sri Lanka), use of live-link or closed circuit television (Afghanistan, 
Bangladesh, India, Nepal, Sri Lanka,), prevention of aggressive questioning of the child (Bhutan, 
India, Pakistan, Sri Lanka) and removing the accused from the courtroom while the child is 
testifying (Afghanistan, Bangladesh, Nepal).392 However, in India, these measures are available 
only for victims of child sexual offences, and in Pakistan and Maldives, for victims of specified 
sexual offences and trafficking. Bangladesh also allows the use of a “mediator” to assist in 
questioning the child.393 Nepal’s Act Relating to Children, 2018 states that victims may demand 
“indirect presence” of the defendant.394

Some countries also have specific provisions designed to ensure that children’s cases are 
completed without undue delay. India’s Protection of Children from Sexual Offences Act, 2012 
requires all trials of offences under the Act be completed “as far as possible” within one year 
of the court taking cognizance of the case, and under the Code of Criminal Procedure, cases 
involving specified sexual offences against a child must be completed within two months 
from the date the court took cognizance of the case.395 Pakistan similarly requires specified 
sexual offences to be completed within three months of the court taking cognisance of the 
case,396 and Bangladesh sets a limit of 180 days for the completion of trials involving certain 
sexual offences.397 In Nepal, cases where a minor is a party are included on the list of cases 
to be tried as a priority, and Sri Lanka also requires every court to give priority to child abuse 
cases.398 Afghanistan’s Law on Elimination of Violence Against Women 2009 states that the 
prosecutors’ office and court are obliged to take violence cases as a priority and process them 
as expeditiously as possible, but there is no similar provision under the Criminal Procedure Code 
applicable to all child victims and witnesses.399 

All countries in the region have legislative measures in place to protect the privacy of child 
victims and to prohibit publication of identifying information, but in Pakistan and Sri Lanka this 
protection relates only to victims of stipulated sexual offences or offences related to decency 
and morality.400 In Afghanistan, the Criminal Procedure Code prohibits publication only in relation 
to bacha bazi cases, but the Law on Media includes a broad prohibition on disclosing the identity 
and broadcasting of pictures of the victims of violence and rape, and the Law on Protection of 
Child Rights guarantees all child victims the right to confidentiality.401 India gives the court broad 
discretion to disclose a child’s name and identity “in the interests of the child”.402 
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To ensure protection of the victim’s safety, crimes of violence against children are generally ‘non-
bailable’ by the police, but only laws in Bhutan and Maldives include victim safety in the list of 
factors to be considered by the court in making decisions about bail and allow for non-contact 
provisions to be attached to any bail order.403 Laws in Afghanistan, Bangladesh, Bhutan, Nepal and 
Sri Lanka expressly state that child victims are entitled to protection from any further harm and 
require action to be taken to protect a child who has been threatened, coerced or intimidated.404 
Legislation in Pakistan and Sri Lanka also calls for the establishment of a victim/ witness protection 
programme for victims of serious crimes.405 However, in India, Bangladesh and Sri Lanka, primary 
emphasis appears to be on ‘detaining’ child victims in custody for their own protection.

All countries in the region also allow criminal courts to impose compensation orders on the 
accused as part of sentencing in criminal proceedings, thus sparing victims the added cost 
of initiating civil proceedings.406 Courts in India and Nepal can make interim compensation 
orders where necessary to provide immediate compensation to the victim for medical or other 
expenses.407 In Afghanistan, if a child victim is unrepresented, the court must appoint a legal 
representative to assist the child in making a compensation claim.408 In India, Nepal and Sri 
Lanka, provision has also been made for the establishment of victim compensation funds.409

CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS, SUMMARYTABLE 17
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Children of all ages are recognized as competent 
witnesses and their testimony is not presumed 
invalid by reason of age or gender. · · · · · · ·
Children’s evidence is not presumed unreliable or 
untrustworthy by reason of age alone. · · · · · · · ·
Criminal proceedings against perpetrators of 
crimes against children can always be initiated 
ex officio by the police or prosecutor and do 
not require the consent of a parent/guardian or 
official complaint.

· · · · · · · ·
Informal or mediated settlement takes place only 
when it is in the best interests of the child, taking into 
account any power imbalance and the vulnerability 
of the child or his or her family in consenting to a 
settlement and does not involve harmful practices. 

· · · · · · · ·
The law recognizes the vulnerability of child 
victims and the need to adapt procedures to their 
special needs, and the best interest of the child is a 
primary consideration guiding the entire process.

· · · · · · · ·
The law makes provision for child victims to 
be provided appropriate accompaniment and 
support services throughout the legal process. · · · · · · · ·
Cases involving child victims and witnesses are 
required to be expedited. · · · · · · · ·
Provision is made for measures to reduce 
hardship and assist children to give testimony. · · · · · · · ·
Child victims are guaranteed the right to privacy, and 
there are restrictions on publishing their identity. · · · · · · · ·
Measures are available to protect the safety of 
child victims and their family and to prevent 
intimidation and retaliation. · · · · · · · ·
Child victims have access to adequate procedures 
to seek compensation for damages. · · · · · · · ·
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4B. CHILDREN IN CONFLICT WITH THE LAW 

Children, because of their age and lack of maturity, are generally considered less culpable for their 
actions than adults and are entitled to special treatment by justice systems. Article 40 of the CRC 
requires States parties to establish special laws, procedures, authorities and institutions specifically 
applicable to all children in conflict with the law. Every child alleged as, accused of or recognized 
as having infringed the law must be treated in a manner consistent with the promotion of the 
child’s sense of dignity and worth, which reinforces the child’s respect for the human rights and 
fundamental freedoms of others and which takes into account the child’s age and the desirability of 
promoting the child’s reintegration into society and assumption of a constructive role.

4B.1 GENERAL DUE PROCESS RIGHTS

4B.1.1 International standards
The CRC requires that all children in conflict with the law be guaranteed the right to be presumed 
innocent until proven guilty, to be notified promptly of the charges, not to be compelled to give 
testimony or confess guilt, to present evidence and cross-examine witnesses and to appeal 
against conviction and sentence.410 The law should also outline special provisions for children 
in conflict with the law designed to promote a separate and distinct approach from the adult 
criminal justice system and to ensure that the best interest of the child is a primary consideration 
guiding the entire process.411 Children should have the right to the presence and assistance 
of their parents at all stages of the proceedings412 and the right to legal or other appropriate 
assistance,413 including guaranteed access to free legal aid under the same or more lenient 
conditions as adults.414 In addition, children should not liable for ‘status offences’ (truancy, 
curfew violations, etc.), i.e., any conduct not considered an offence if committed by an adult.415

4B.1.2 Legislation
In all South Asia countries, juvenile justice laws have been introduced to promote a separate and 
distinct approach to handling children in conflict with the law. The laws in Bangladesh, Bhutan, 
India, Maldives, Nepal and Pakistan reference the need for a separate justice system for children, 
guided by the best interest of the child.416 Afghanistan’s law has a statement of objectives that 
emphasizes rehabilitation, reintegration and the CRC.417 However, only India and Maldives have 
a relatively comprehensive statement of guiding principles that emphasizes best interest of 
the child, presumption of innocence, children’s participation, use of positive and restorative 
measures, non-stigmatization, giving children a “fresh start” and natural justice.418 Sri Lanka’s 
Children and Young Persons Ordinance focuses primarily on the court process and has limited 
provision on arrest, investigation and diversion of children. The Maldives Law on Protection 
of the Rights of Children and Criminal Procedure Act have limited provisions on children in 
conflict with the law, but children’s cases are further guided by Regulations on Investigation, 
Adjudication and Sentencing in respect of Offences committed by Minors.

In Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka, juvenile justice legislation 
explicitly takes precedence over all other national laws that may impact on handling children 
in conflict with the law.419 Afghanistan’s Juvenile Justice Code states that all children who are 
accused or have infringed the law “shall be treated in accordance with the Code”, but it does 
not expressly override all other laws.420 In Pakistan, the Juvenile Justice System Act, 2018 
applies throughout the country and states that it takes precedents over any other law in force; 
however, as with the previous law, it does not expressly clarify – as recommended by the UN 
CRC Committee421 – that it takes precedence over Hadood Ordinances (laws enacted in 1979 
when the country was under military rule and moving towards Sharia law), which have similar 
language stating that they take precedents over any other law in force. In Afghanistan, the 
law requires that children accused of terrorist offences be handled in accordance with special 
juvenile procedures, but in Sri Lanka, children are not exempt from terrorism prevention laws 
and may be subject to detention without judicial oversight. 422
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JUVENILE JUSTICE LEGISLATION, BY COUNTRYTABLE 18

Afghanistan Juvenile Code, 2005; Law on Protection of Child Rights

Bangladesh Children Act, 2013

Bhutan Child Care and Protection Act, 2011

India Juvenile Justice (Care and Protection of Children) Act, 2015

Maldives Juvenile Justice Act (No.18/2019)

Nepal Act Relating to Children, 2018

Pakistan Juvenile Justice System Act, 2018

Sri Lanka Children and Young Persons Ordinance

In all countries in the region, children’s right to presumption of innocence, to be informed 
promptly of the charges, not to be compelled to confess guilt, to a fair trial, to assistance 
of an interpreter and to appeal against conviction is explicitly guaranteed under the national 
Constitution, criminal procedure laws and/or juvenile justice legislation.423 However, Pakistan’s 
provisions on diversion under the Juvenile Justice System Act, 2018 do not fully respect 
children’s due process rights as they allow a Juvenile Justice Committee (comprised of a 
magistrate, prosecutor, lawyer and probation officer) to impose measures on a child, including 
deprivation of liberty, without his/her consent and without due process.424 

Legislation in most countries does not fully guarantee children the right to the presence and 
assistance of a parent or guardian at all stages of the criminal justice process. In India, Pakistan 
and Sri Lanka, the obligation to notify a parent or guardian is framed as informing the parents 
of the child’s court date, and only Bangladesh, Bhutan, Maldives and Nepal expressly require a 
parent or guardian to be present during police questioning of a child.425 Afghanistan’s Juvenile 
Code states that the child’s legal representative has the right to be notified and participate 
in all stages of legal proceedings, but their absence during investigation cannot stop the 
investigation process unless the prosecutor deems his/her presence necessary.426 In India, the 
Rules state that the juvenile’s parent or guardian may (but is not required to) be present during 
police questioning.427 In all countries except Pakistan, children are entitled to have their parents 
present at trial and the courts can compel their attendance.428 In Pakistan, parents are listed as 
persons who may attend the court proceedings, but there is no explicit guarantee of children’s 
right to parental assistance at either the investigative or trial stage.429 

Legislation in Afghanistan, Bangladesh, Maldives, Nepal and Pakistan also includes a guarantee 
of children’s right to free legal aid and requires that a lawyer be appointed, at State expense, 
for any child in conflict with the law who is unrepresented.430 In Bhutan and Sri Lanka, children 
have the right to access legal aid and may have legal assistance appointed at the State’s 
expense “where the interests of justice so require” (Bhutan) or if “substantial injustice would 
otherwise result” (Sri Lanka).431 India’s Legal Services Authorities Act entitles specified groups, 
including children in conflict with the law, to legal aid services.432 
 
In most countries, juvenile justice legislation no longer includes broad provisions for detaining 
children for being “beyond control” or committing status offences. However, in Bangladesh, 
Nepal and Sri Lanka, children living and working on the streets are subject to arrest and 
detention under penal or vagrancy laws.433 Juvenile justice legislation in Afghanistan and 
Sri Lanka includes broad powers for courts to commit children to closed centres for having 
“irregular behaviour” or being “beyond control.”434
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GENERAL DUE PROCESS RIGHTS, SUMMARYTABLE 19
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Children are guaranteed the right to be presumed 
innocent until proven guilty, to be notified 
promptly of the charges, not to be compelled 
to give testimony or confess guilt, to present 
evidence and cross-examine witnesses and to 
appeal against conviction and sentence.

· · · · · · · ·
The law outlines special provisions for children 
in conflict with the law designed to promote a 
separate and distinct approach from the adult 
criminal justice system and to ensure that the best 
interest of the child is a primary consideration.

· · · · · · · ·
Children have the right to the presence and 
assistance of their parents at all stages of the 
proceedings, and parents may be required to 
attend in the interests of the child.

· · · · · · · ·
Children have the right to legal or other 
appropriate assistance, including access to 
free legal aid under the same or more lenient 
conditions as adults.

· · · · · · · ·
Children have the right to the free assistance of 
an interpreter if they cannot understand or speak 
the language used. · · · · · · · ·
Children are not liable for ‘status offences’, 
meaning  any conduct not considered an offence 
if committed by an adult such as truancy, curfew 
violations, or child marriage.

· · · · · · · ·

4B.2 AGE AND CRIMINAL RESPONSIBILITY

4B.2.1 International standards
Article 40.3(a) of the CRC requires States parties to establish a minimum age below which children 
are presumed not to have the capacity to infringe the penal law. The UN Standard Minimum Rules 
for the Administration of Juvenile Justice (Beijing Rules) state that the age should not be fixed 
too low and should be based on children’s emotional, mental and intellectual maturity.435 The UN 
CRC Committee has stipulated that 14 years is the minimum acceptable age and recommends 
against using a doli incapax or ‘two age rule’. 436 In line with the CRC, special juvenile justice 
protections must apply to all children under the age of 18 at the time of the alleged offence, 
regardless of its nature or seriousness.437 Guidance should be provided on how to make accurate 
age assessments, ensuring that the child has the right to the benefit of any doubt.438 

4B.2.2 Legislation
The age of criminal responsibility across the region remains quite low, ranging from 7 to 
15 years. Most countries also retain a doli incapax that allows for criminal liability based on 
a subjective assessment of the child’s ability to understand the consequences of his/her 
actions. Maldives is the only country in the region with an age of criminal responsibility in 
line with the recommendations of the UN Committee on the Rights of the Child. The new 
Juvenile Justice Act, which overrides all other legislation, sets 15 as the minimum age of 
criminal responsibility. The Child Rights Protection Act further states that even where a child 

JUSTICE FOR CHILDREN



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

50

is of or over the age of 15, the child must not be deemed to be mature enough to bear criminal 
responsibility solely based on age and without consideration to the physical and psychological 
wellbeing of the child and the surrounding circumstances.439

In all countries except India and Sri Lanka, special juvenile justice protections apply to all children 
under the age of 18.440 However, only Afghanistan, Bangladesh, Bhutan and Maldives make it 
clear that age is determined at the time the offence was committed. Sri Lanka’s juvenile justice 
legislation applies only to children under the age of 16, and children under 16 charged with 
specified serious offences are tried by the regular adult criminal courts rather than the Juvenile 
Court.441 In India, the special protections under the Juvenile Justice (Care and Protection of 
Children) Act 2015 generally apply to all children under the age of 18; however, Juvenile Justice 
Boards have broad discretion to transfer children aged 16 years of age and older charged with 
a heinous offence to the court to be tried as adults.442 

AGE AND CRIMINAL RESPONSIBILITY, BY COUNTRYTABLE 20

Minimum age Doli Incapax Upper age Exceptions

Afghanistan 12 __ 18

Bangladesh 9 9–12 18

Bhutan 12 __ 18

India 7 7–12 18 Children can be tried as adults from 16 for 
heinous offences

Maldives 15 __ 18

Nepal 10 __ 18

Pakistan 10 10–14 18

Sri Lanka 12 12–14 16 Children under 16 charged with specified 
serious offences or co-accused with adults 
are tried by the adult criminal courts

Juvenile justice legislation in all countries except Sri Lanka and Maldives provides guidance 
on making accurate age determinations based on all available documentation and, where 
necessary, a medical report.443 Bhutan also lists physical appearance as a factor to consider in 
making age determinations, which can be highly inaccurate. 

AGE AND CRIMINAL RESPONSIBILITY, SUMMARYTABLE 21
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A minimum age of criminal responsibility has 
been established as at least 14 years. · · · · · · · ·
Special juvenile justice protections apply to all 
children under the age of 18 at the time of the 
alleged offence.

· · · · · · · ·
Guidance is provided on how to make accurate 
age assessments, and the child has the right to 
the benefit of the doubt. 

· · · · · · · ·
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4B.3 ARREST, INVESTIGATION AND PRE-TRIAL DETENTION

4B.3.1 International standards
The Beijing Rules emphasize that any contact between investigation agencies and a child 
must be managed in such a way as to respect the legal status of the child, to promote his 
or her well-being and to avoid harm to the child.444 National laws should guarantee children 
the right to be informed promptly of their rights and of the charges against them, including 
an explanation in language they can understand.445 There should also be clear restrictions on 
the arrest of children and on police use of force, handcuffs and restraints.446 When a child is 
apprehended or taken into custody, the police should be required to immediately notify the 
child’s parent or guardian.447 If the child is detained in police custody, she/he must have the 
right to challenge the legality of that detention before a court or other competent authority,448 
and national laws should require that the child be brought before the court within 24 hours.449  

Because it has been demonstrated to have a significant negative impact on children, pre-trial 
detention should be used only as a last resort and for the shortest possible period of time,450 
and there should be clearly stated conditions for when such detention may be justified.451 In 
order to reduce reliance on pre-trial detention, the law should make provision for a variety of 
alternatives, including: release with behavioural conditions or reporting requirements; close 
supervision; placing the child under the custody of a parent or relative; or placement with a 
family or other suitable home.452 Where pre-trial detention is used, the decision should be 
regularly reviewed (preferably every two weeks) and should not be for more than six months.453

4B.3.2 Legislation
All South Asia countries guarantee children the right to be informed promptly of the charges 
against them under either the Constitution and/or juvenile justice laws.454 However, only 
Bhutan, Maldives and Nepal specifically require that this information be explained to the child 
in language she/he can understand.455 Afghanistan, Bangladesh, Bhutan, India, Maldives, 
Nepal and Pakistan prohibit the use of handcuffs or restraints and Afghanistan prohibits the 
use of firearms against children, but only Bhutan, India, Maldives and Nepal also restrict the 
use of force against children.456 Juvenile justice legislation in Bangladesh and Pakistan further 
states that children cannot be arrested under any laws providing for preventative detention.457 

In all countries in the region, legislation requires the police to notify a child’s parent or guardian 
whenever a child is apprehended.458 However, only Afghanistan, Bhutan, Maldives and 
Pakistan require this notification to be immediate or within a stipulated time frame. In India, 
Pakistan and Sri Lanka, the obligation to notify is framed as informing the parents of the child’s 
court date.459  

Most South Asia countries guarantee children the right to be brought before the court within 
24 hours under either the Constitution (Bangladesh, India, Maldives, Nepal, Pakistan) and/or 
juvenile justice laws (Afghanistan, Bangladesh, Bhutan, India).460 However, Sri Lanka permits 
detention of children for lengthy periods without judicial oversight on suspicion of involvement 
in terrorism, and Nepal’s laws include a presumption that a person will be detained for the 
purposes of investigation.461 Only Bangladesh, Bhutan and Maldives have an explicit statement 
of deprivation of liberty as a last resort applicable to pre-trial detention.462 In Bangladesh, India, 
Nepal, Pakistan and Sri Lanka, juvenile justice legislation creates a general presumption in 
favour of releasing children pending trial, but the grounds for detaining a child are framed very 
broadly, including where the child has committed a heinous or very serious offence, where 
release will “bring the child into association with criminals” or where the ends of justice 
require detention.463 
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Alternatives to pre-trial detention remain relatively limited in most countries in the region. All 
countries make provision for children to be released on bail, with or without sureties, into the 
custody of a parent, guardian or other relative or “fit person”. India, Maldives and Pakistan also 
allow a child to be released with specified conditions, India and Pakistan make provision for 
children to be released under the supervision of a probation officer while in Bhutan, the court 
may substitute alternative measures such as close supervision, intensive care, placement with 
a family or in an educational setting and reporting and behavioural conditions.464 Legislation in 
Afghanistan, Bhutan, Nepal and Pakistan includes provisions designed to reduce the duration 
of pre-trial detention. In Nepal, children cannot be detained for investigation for more than 21 
days and they must be brought before the court every five days. The Act does not provide a 
maximum period for pre-trial detention but requires all trial proceedings to be completed within 
120 days of the case being filed.465 In Pakistan, the courts are required to release a child on 
bail if she/he has been detained for a continuous period of more than six months and the trial 
is not completed, but only if the child is not responsible for the delay.466 Bhutan’s law states 
that if a child is detained, the investigation must be completed within one month, but it does 
not stipulate a maximum time for completing the trial.467 Afghanistan outlines time periods 
for completion of each stage of the process, which cannot exceed 48 days if the child is in 
detention.468 Laws in Bangladesh, India and Sri Lanka do not have restrictions on the duration 
of pre-trial detention. The law in Maldives includes the general principle of detention for the 
minimum period required under the circumstances and requires any decision to detain a child 
to be reviewed every 15 days, but it does not set a maximum duration for detention.469

ARREST, INVESTIGATION AND PRE-TRIAL DETENTION, SUMMARYTABLE 22
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Children have the right to be informed promptly 
of their rights and of the charges against them, in 
language they can understand. · · · · · · · ·
There are restrictions on arrest of children and 
on police use of force, handcuffs and restraints 
against children. · · · · · · · ·
Police are required to immediately notify parents 
upon the arrest/apprehension of a child. · · · · · · · ·
Children who are detained have the right to 
challenge the legality of their detention before a 
court or other competent authority. If a child is 
held in police custody, she/he must be brought 
before the court within 24 hours.

· · · · · · · ·
Pre-trial detention (remand) may be used only as 
a last resort and for the shortest possible period 
of time, and there are clearly stated conditions for 
when pre-trial detention of a child may be justified.

· · · · · · · ·
A variety of alternatives to remand are available, 
including: release with behavioural conditions 
or reporting requirements; close supervision; 
placing the child under the custody of a parent 
or relative; or placement with a family or other 
suitable home.

· · · · · · · ·
The pre-trial detention of children is regularly 
reviewed (preferably every two weeks) and is for 
not more than six months. · · · · · · · ·
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4B.4 DIVERSION

4B.4.1 International standards
The CRC (art. 40.3(b)) requires States parties to have measures in place for dealing with 
children without resorting to judicial proceeding provided legal safeguards are respected. 
Globally, strengthening use of these measures, commonly referred to as ‘diversion’, is one of 
the most common and effective juvenile justice reform strategies.  

In order to provide a comprehensive legal framework for diversion, juvenile justice laws should 
provide discretion for police and/or prosecutors to divert a child at the pre-trial stage without 
resorting to judicial proceedings.470 However, appropriate legal safeguards must be in place for 
children who are diverted.471 In particular, the law should state that diversion should be used 
only where the child freely accepts responsibility for the offence, and the child must consent to 
any conditions or requirements of the diversion. The child should also be given the opportunity 
to seek legal or other assistance before agreeing to diversion, and completion of diversion 
should result in definitive closure of the case.472 In addition, provision should be made for a 
range of community-based diversion and/or restorative justice programmes for children who 
have been diverted.473

4B.4.2 Legislation
Some progress has been made across the region in legislating for diversion. Juvenile justice 
legislation in some countries allows the police (Bangladesh, Bhutan, Maldives, Nepal, Pakistan), 
prosecutors (Afghanistan, Maldives, Nepal, Pakistan) and/or court (Bangladesh, Bhutan, Nepal, 
Pakistan) to issue a warning, promote reconciliation or refer the child to a diversion programme, 
depending on the nature and circumstances of the offence.474 In Maldives, the Juvenile Justice 
Act gives explicit priority to the use of diversion, where appropriate, as an alternative to 
prosecuting children.475 In Afghanistan, diversion is available only for petty crimes (punishable 
by a fine). Pakistan allows diversion of children charged with a minor offence and of children 
charged with major offences if they are 16 years. Sri Lanka’s juvenile justice legislation does not 
make explicit provision for diversion, but the Mediation Boards Act establishes mechanisms 
for alternative dispute resolution and states that children charged with minor theft should be 
referred first for mediation.476 

However, some countries have failed to ensure proper safeguards for children who are 
diverted. In Bangladesh, for example, there is no requirement that diversion be used only for 
children who acknowledge responsibility for the act, no requirement that the child consent to 
the conditions in the diversion agreement, and one of the consequences for failing to comply 
with conditions of diversion is for the court to pass an order to send the child to a certified 
institution, without a clear requirement for due process or a fair trial.477 In Pakistan, the Juvenile 
Justice System Act, 2018 states that the police may exercise diversion at any stage of the 
investigation while the prosecutor and the court can do so during the trial. However, ‘diversion’ 
appears to effectively be an alternative form of adjudication without adequate safeguards or 
any guarantee of due process. An admission of guilt and consent of the child are not required, 
and diversion measures (including deprivation of liberty in a juvenile rehabilitation centre) are 
imposed, not mediated, by a Juvenile Justice Committee that consists of a judicial magistrate, 
a prosecutor, a lawyer and a probation officer and sits at the same premises as the Juvenile 
Court.478 Afghanistan’s Juvenile Code allows for diversion through private settlement with the 
victim but does not require an admission of guilt or place any limits on what conditions may be 
attached to the settlement.479
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DIVERSION, SUMMARYTABLE 23
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The law makes provision for pre-trial diversion 
(measures for dealing with children without 
resorting to judicial proceedings) at the discretion 
of police and/or prosecutors.

· · · · · · · ·
Appropriate legal safeguards are in place for 
children who are diverted. Diversion can be used 
only where: the child freely accepts responsibility 
for the offence, consents to the diversion and 
is given the opportunity to seek legal or other 
assistance. Completion of diversion results in 
closure of the case. 

· · · __ · · · ·
The law makes provision for a range of 
community-based diversion and/or restorative 
justice programmes. · · · · · · · ·

4B.5 COURTS AND TRIAL PROCEEDINGS

4B.5.1 International standards
The CRC states that children alleged to have committed or accused of a crime or offence 
have the right to have the matter determined without delay by a competent, independent 
and impartial authority or judicial body in a fair hearing.480 In order to promote specialized 
handling of children in conflict with the law, the UN CRC Committee recommends that all 
children’s cases be tried by a specialized juvenile or children’s court, or by specially designated 
judges/ magistrates, and separated from adult criminal court proceedings.481 The law should 
guarantee children’s right to have the matter determined without delay,482 and courts should be 
required to make a final decision on the charges no later than six months after the child’s first 
appearance before the court.483 Courts should also be required to modify courtroom procedures 
and practices to ensure that trials are conducted in an atmosphere of understanding that allows 
the child to participate fully and are closed to the public.484 

4B.5.2 Legislation
In all countries in the region, juvenile justice legislation calls for the establishment of specialized 
courts with exclusive jurisdiction to handle children in conflict with the law.485 India and Nepal 
make provision for panels comprised of a magistrate/ judge and social welfare specialists. 
However, India allows children from the age of 16 to be tried as adults for specified heinous 
crimes.486 In Sri Lanka, children between the ages of 16 and 18 are treated as adults, and 
children under the age of 16 charged with scheduled serious offences and those co-accused 
with adults are tried by the regular adult criminal court, rather than the Juvenile Court.487 In 
Bangladesh, all children must be first brought before a magistrate to take cognizance of the 
offence before they can be transferred to the Children’s Court for trial, and special procedural 
protections apply only to the latter.488

In all countries, the specialized juvenile courts are required to conduct children’s proceedings 
in camera and all require proceedings to be separated from trials before other courts.489 
Afghanistan requires proceedings to be held in private, but the court decision must be read 
publicly. Bangladesh also requires the specialized court to rearrange seating, to dispense with 
uniforms and to conduct proceedings in easy and understandable language. India, Maldives 
and Nepal require that hearings be conducted in a child-friendly environment, and Bhutan, 
India and Nepal require proceedings to be conducted informally to encourage maximum 
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participation of the child.490 However, other countries provide limited guidance on adaptations 
to the courtroom environment and court procedures to facilitate children’s active participation. 
In Afghanistan, Bangladesh, Bhutan, India and Pakistan, the courts have been given broad 
discretion to dispense with the child’s attendance at trial, thus undermining their right to 
participate fully.491

Currently only the juvenile justice laws in Afghanistan, Bangladesh, India, Maldives, Nepal and 
Pakistan stipulate a time frame for completing children’s cases.492 Pakistan requires all trials 
to be completed within six months but allows the court to seek an extension from the High 
Court. Maldives similarly states that every child is entitled to a trial within six months, but there 
is a broad exception to this guarantee allowing the court to extend that period by an additional 
six months.493 Nepal requires all trials to be completed within 120 days of the case being 
registered in the courts.494 Bhutan requires children’s cases to be expedited and completed 
without undue delay but do not stipulate a maximum time frame for completing trials.495 In 
Afghanistan, the Juvenile Court must complete the trial within 10 days of receiving the file, 
with a possible extension of one week if the file is returned to the prosecutor as defective.496 In 
India, the Board must complete its inquiry within four months from the date of first production 
of the child (with the possibility of an extension for an additional two months), but there is no 
stipulated time frame for completing trials of children charged as adults.497 Bangladesh requires 
the Children’s Court to complete the trial within 360 days from the date of first appearance 
(with discretion to extend an additional 60 days), which is significantly longer than the period 
recommended by the UN CRC Committee.498

COURTS AND TRIAL PROCEEDINGS, SUMMARYTABLE 24
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Children’s cases are tried by a specialized court, 
or a specially designated judge/magistrate, and 
separated from adult criminal court proceedings. · · · · · · · ·
Children are guaranteed the right to have the 
matter determined without delay. Courts are 
required to make a final decision no later than six 
months after the child’s first appearance before 
the court.

· · · · · · · ·
Courts are required to modify courtroom 
procedures and practices and to ensure that 
trials are conducted in an atmosphere of 
understanding that allows the child to participate 
fully.

· · · · · · · ·
Court and other hearings of a child in conflict with 
the law are conducted in camera (closed court). · · · · · · · ·

4B.6 SENTENCING

4B.6.1 International standards
Sentencing is one of the key areas where the approach to children should be fundamentally 
different than for adults. Article 40 of the CRC emphasizes that any response to children 
offending must be appropriate to their well-being, proportionate to their circumstances and the 
offence and aimed primarily at their rehabilitation and reintegration.
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In order to promote a specialized approach to sentencing children, juvenile justice laws should 
include a statement of guiding principles requiring that any order be appropriate to the child’s 
well-being and proportionate to both the child’s circumstances and the offence, reinforcing that 
the aims of sentencing are reconciliation, rehabilitation and promoting the child’s reintegration 
into family and society, rather than punishment.499 In all cases except those involving minor 
offences, the law should require the court to request and consider a report on the child’s 
background and circumstances.500 In addition, the law should limit the use of deprivation of 
liberty to a measure of last resort501 and only for children who have committed a violent offence 
or have been involved in persistent serious offending.502 Any period of deprivation of liberty 
should be for the shortest appropriate period.503 In order to ensure maximum use of non-
custodial measures, a wide range of dispositions should be available under the law, with broad 
flexibility given to the courts, including: care, guidance and supervision orders; counselling; 
probation; community service work; compensation and restitution; treatment orders; and 
education and vocational training programmes.504 Life imprisonment, capital punishment and 
corporal punishment of children must be prohibited.505

4B.6.2 Legislation
South Asia’s juvenile justice legislation generally does not include comprehensive guidance 
on principles or criteria to consider when sentencing a child. In Bangladesh, India, Maldives, 
Nepal, Pakistan and Sri Lanka, the courts are required to consider the best interest of the 
child, and in Bangladesh and Maldives, the laws list factors for the court to take into account 
in decision-making.506 Only Bhutan, India, Maldives and Nepal have relatively comprehensive 
statements of guiding principles and factors to consider, with an emphasis on best interest 
of the child, proportionality, rehabilitation and minimum restriction on liberty.507 All countries 
require a welfare officer or probation officer to prepare a social background report, to be taken 
into account by the court in determining the most appropriate order.508 Bhutan’s legislation also 
makes provision for a restorative family conference to be convened to help inform the court’s 
decision on sentencing.509

In most countries, courts have been given a relatively broad range of sentencing options, 
including warnings or discharge (Afghanistan, Bangladesh, Bhutan, India, Pakistan, Sri 
Lanka), fine (Bhutan, India, Maldives, Nepal), community service (Afghanistan, Bhutan, India, 
Maldives, Nepal, Pakistan), compensation or restitution (Bhutan, Pakistan), counselling or 
treatment programme (India, Maldives), release to parents or other fit person with a bond 
of good behaviour (Afghanistan, Bangladesh, Bhutan, India, Pakistan, Sri Lanka), probation 
(Afghanistan, Bangladesh, Bhutan, India, Maldives, Sri Lanka), suspended sentence with 
conditions (Afghanistan, India, Maldives, Nepal), drug treatment (Maldives), house arrest/ home 
confinement (Afghanistan), day-time reporting to a social services institution for education and 
training (Afghanistan) and placement in a specialized juvenile rehabilitation centre (Afghanistan, 
Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan, Sri Lanka).510 Laws in Bangladesh, 
Maldives, Nepal and Sri Lanka provide for a limited range of non-custodial options, and in 
Bangladesh, custody in a child development centre is framed as the primary option rather than 
a measure of last resort.511 

Only Afghanistan, Bhutan and Maldives have an explicit statement of the principle of 
deprivation of liberty as a last resort, and Bhutan also states that children cannot be placed in 
a closed rehabilitation and training facility unless they are a recidivist or have committed a third 
degree felony or above.512 However, despite the last resort principle, Afghan law restricts the 
court’s flexibility to impose the most appropriate sanction for the individual child by stating that 
alternatives to detention cannot be used for specified serious crimes (crimes against national 
security, terrorism, rape, murder), for repetitive offenders or for violence against women and 
drug trafficking.513 Laws in Afghanistan, Bangladesh, India, Pakistan and Sri Lanka include 
restrictions on imprisonment of children but do not include any limits on the use of other 
custodial orders and give the courts broad discretion to send a child to a rehabilitation centre.514 
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Bangladesh and Sri Lanka have broad exceptions allowing the court to imprison a child for 
serious offences if she/he is “unruly” or “depraved”. 515 Nepal’s law prohibits imprisonment of 
children under the age of 16 unless they have committed a heinous or grave crime, but there 
are no restrictions on imprisonment of children aged 16 to 18 or on the use of other custodial 
orders.516 In India, the only children who may be imprisoned are 16 years of age or older and 
have been convicted as an adult for a heinous crime.517

Most South Asia countries lack clear restrictions on the duration of imprisonment for children. 
In Bangladesh, children can be detained in a Child Development Centre for a maximum of 10 
years, but children declared “unruly” or “depraved” by the court could be imprisoned for the 
maximum period provided for the offence.518 In India, the maximum custodial order that can 
be issued by the Juvenile Justice Board is three years, but from the age of 16 children can be 
tried as adults for heinous crimes and subject to adult terms of imprisonment.519 In Sri Lanka, 
all orders committing a child to an approved or certified school are for a fixed period of three 
years, regardless of the nature of the offence, and children found guilty of a crime that is 
punishable by death (if committed by an adult) can be detained indefinitely “at the pleasure of 
the President”. Children under 16 found guilty of specified serious crimes and all children over 
the age of 16 are subject to adult terms of imprisonment.520 

In Afghanistan, Bhutan and Nepal, the maximum sentence for children is framed as a 
percentage of the adult penalty. In Bhutan, children must be subject to a minimum of half the 
period of imprisonment prescribed for the offence for adults.521 Nepalese children under the 
age of 14 may be sentenced to up to six months imprisonment or one year in a reform home, 
and children 14 to 16 are liable to half the term of imprisonment imposable on an adult.522 
Under the Afghan Penal Code, the sentence for children aged 12 to 16 years may not exceed 
more than one quarter the adult sentence and for children aged 16 to 18 this is one third.523 In 
Maldives, the Juvenile Justice Act does not include any restrictions on the period of detention 
that may be imposed on a child.  

Capital punishment is not a lawful sentence for adults or children in Bhutan and Nepal. 
Afghanistan, Bangladesh, India, Maldives, Pakistan and Sri Lanka prohibit the death penalty for 
anyone under the age of 18, and in Afghanistan, India, Maldives and Pakistan, this protection 
explicitly applies to anyone under 18 at the time of the offence.524 Life imprisonment of 
children is not expressly prohibited in Maldives, Pakistan or Sri Lanka, and India prohibits only 
life imprisonment without the possibility of release.

Corporal punishment remains a lawful sentence for children in Afghanistan, Bangladesh and 
Pakistan. In Bangladesh, the Children Act, 2013 does not provide for corporal punishment but 
also does not explicitly prohibit it, and therefore boys are liable to whipping for some offences 
under the Whipping Act, 1909 and the Code of Criminal Procedure, 1898.525 In Afghanistan 
and Pakistan, juvenile justice laws similarly do not provide for corporal punishment, but also 
do not expressly prohibit it and as such children may be subject to Sharia punishments for 
some offences. In its 2016 Concluding Observations to Pakistan’s CRC Report, the UN CRC 
Committee expressed serious concern that Sharia law allows children to be subjected to 
punishment for hadood offences that includes amputation, whipping, stoning and other forms 
of cruel and degrading punishment.
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SENTENCING, SUMMARYTABLE 25
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The law includes a statement of guiding 
principles to be taken into account when 
sentencing a child. · · · · · · · ·
In all cases except those involving minor 
offences, the law requires the court to request 
and consider a report on the child’s background 
and circumstances.

· · · · · · · ·
The law states that deprivation of liberty may be 
used only as a last resort and only for children 
who have committed a violent offence or have 
been involved in persistent serious offending.

· · · · · · · ·
Any period of deprivation of liberty is for the 
shortest appropriate period. · · · · · · · ·
A wide range of dispositions are available, with 
broad flexibility given to the courts, including: 
care, guidance and supervision orders; 
counselling; probation; community service 
work; compensation and restitution; treatment 
orders; and educational and vocational training 
programmes.

· · · · · · · ·
The law prohibits corporal punishment and 
other forms of cruel, inhuman or degrading 
punishment as a sanction for children in conflict 
with the law.

· · · · · · · ·
Children are not subject to life imprisonment. · · · · · · · ·
The death penalty may not be imposed for a 
crime committed by a person under 18 regardless 
of his/her age at the time of the trial or sentencing 
or of the execution of the sanction

· · · · · · · ·

4B.7 CHILDREN DEPRIVED OF LIBERTY

4B.7.1 International standards
Deprivation of liberty can have a long-term negative impact on a child, and even very short periods 
of detention can undermine his/her psychological and physical well-being and compromise 
cognitive development. The UN Rules for the Protection of Juveniles Deprived of Liberty 
(Havana Rules) emphasize the importance of ensuring that all children in detention are treated 
with humanity and respect for their inherent dignity and in a manner that takes into account the 
needs of persons of his or her age.526 This requires binding, detailed standards for all children 
deprived of their liberty. In particular, children must have the right to be separated from adults 
in all places of detention, including police custody.527 There should be an effective system for 
independent inspection and monitoring of all places where children may be deprived of their 
liberty, including unannounced inspections by an external, independent body.528 All children 
deprived of liberty should also have access to effective complaints procedures concerning 
all aspects of their treatment.529 The law should make provision for measures to ensure that 
children released from detention have support for their reintegration into the community.530
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4B.7.2 Legislation
Most countries in the region have made provision for specialized facilities for the custody 
and rehabilitation of children in conflict with the law, established by the government and/or 
operated in partnership with NGOs. Laws in Bangladesh, Bhutan and Maldives also include an 
explicit statement of children’s right to be separated from adults in all places of detention.531 

The Maldives Juvenile Justice Act also requires that children be detained with children of 
the same age, gender, and those who have committed similar offences, and states that 
children with disabilities and girls in detention are entitled to special assistance to address 
their personal needs.532

With respect to children in police custody and pre-trial detention, all countries make provision 
for separate observation homes, certified institutions or remand homes for detention of 
children who are not released pending trial.533 India and Pakistan explicitly prohibit children in 
police custody from being detained at police stations or police lock-ups, and Nepal requires all 
district police offices to establish separate cells for children.534  

All countries in the region make provision for children sentenced by the court to be sent 
to specialized rehabilitation centres, rather than prison, which are mandated to provide 
rehabilitation, education and vocational training.535 Laws in Afghanistan, Bhutan, India, 
Nepal and Pakistan do not permit children under the age of 18 to be sent to prison, and 
Afghanistan and Bhutan also call for the establishment of both open custody and closed 
custody rehabilitation centres for children.536 However, laws in Bangladesh and Sri Lanka 
include a broad exception allowing the court to send a child to prison for serious offences if 
she/he is “unruly” or “depraved”. India allows imprisonment of a child convicted of heinous 
offences from the age of 16, but with transfer to prison delayed until she/he reaches 21.537

Bhutan’s Child Care and Protection Act and Afghanistan’s Law on Juvenile Rehabilitation 
and Correction Centres include detailed guidance on the care, treatment and rehabilitation of 
children in detention,538 but laws in other countries have limited provisions on standards of care 
and treatment for children in detention, and are not governed by binding, detailed minimum 
standards in line with the UN Rules for the Protection of Juveniles Deprived of Liberty. In 
India, regulating places of detention is a state responsibility; the Central Government has 
issued Model Rules to guide them in this task that are generally in line with international 
standards but do not address behaviour management and punishment. In Maldives, the 
law provides general guidance on the treatment of children in detention and requires the 
government to issue detailed regulations, but since the law is new these have yet to be 
issued.539 Existing regulations in a number of countries allow disciplinary measures that are 
not in line with international standards, including solitary confinement (Afghanistan, Bhutan, 
Bangladesh, Pakistan and Sri Lanka), whipping (Bangladesh), reduction in diet (Sri Lanka) and  
restrictions on family visits (Afghanistan and Bhutan).540 

In most countries, mechanisms are in place for independent inspection of places of detention 
by the national human rights commission (Afghanistan, Bangladesh, Maldives, Sri Lanka), 
the court (Nepal), appointed “visitors” (Sri Lanka) or committee members (Afghanistan, 
Bangladesh, Bhutan, Pakistan),541 but only Afghanistan, Bhutan, India and Maldives make 
provisions for the establishment of accessible complaints mechanisms.542
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CHILDREN DEPRIVED OF LIBERTY, SUMMARYTABLE 26
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There are binding, detailed standards for all 
children deprived of their liberty, in line with the 
UN Rules for the Protection of Juveniles Deprived 
of Liberty (Havana Rules).

· · · · · · · ·
Children have the right to be separated from 
adults in all places of detention, including police 
custody. · · · · · · · ·
All children deprived of liberty have access to 
effective complaints procedures concerning all 
aspects of their treatment. · · · · · · · ·
There is an effective system for independent 
inspection and monitoring of all places where 
children may be deprived of their liberty. · · · · · · · ·
Children released from detention are entitled 
to support for their reintegration into the 
community. · · · · · · · ·

4B.8 RECORDS AND PRIVACY

4B.8.1 International standards
In order to prevent stigmatization, children in conflict with the law should be guaranteed the 
right to have their privacy protected at all stages of the proceedings,543 and the publication 
of any information that might lead to the identification of the child should be prohibited.544 In 
addition, the records of children in conflict in with the law should be kept strictly confidential 
and closed to third parties, except for those directly involved in the investigation, adjudication 
and disposition of the case.545 The use of a child’s criminal record in subsequent criminal 
proceedings should be prohibited once the child is an adult,546 and the law should provide for 
automatic removal of a child’s name from the criminal records on reaching the age of 18.547 

4B.8.2 Legislation
All countries in the region have some provisions in place to protect the privacy of children 
in conflict with the law. All countries prohibit publication of a child’s name and/or identifying 
information.548 However, Bangladesh, India and Nepal give the courts broad discretion to 
permit the publication of a child’s identity, and in Pakistan, the police can do so “in good faith 
for the purposes of the investigation”. Only Afghanistan, Bhutan, Maldives and Nepal include 
provisions to ensure confidentiality of all records and files relating to children in conflict with 
the law.549

 
Laws in Bangladesh, Pakistan and Sri Lanka state that children do not suffer any disqualification 
attached to conviction, but they do not specifically address the use of a child’s criminal 
record in subsequent criminal proceedings.550 Bhutan’s Child Care and Protection Act states 
that children’s records will be expunged, and Nepal’s Act Relating to Children, 2018 states 
that juvenile convictions will not be considered in determining sentence for any subsequent 
offence.551 India allows the Juvenile Justice Board to make an order for a child’s criminal record 
to be destroyed after a prescribed period, but this does not apply to children tried as adults.552 In 
Maldives, juvenile records are not admissible as evidence in any criminal proceedings brought 
against that person.553
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RECORDS AND PRIVACY, SUMMARYTABLE 27
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Children in conflict with the law have the right 
to have their privacy protected at all stages of 
the proceedings, and the publication of any 
information that might lead to the identification 
of the child is prohibited.

· · · · · · · ·
The records of children in conflict in with the law 
must be kept strictly confidential. · · · · · · · ·
The use of a child’s criminal record in subsequent 
criminal proceedings is prohibited once the child 
is an adult. · · · · · · · ·

4C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL 
PROCEEDINGS

Globally, children face many challenges accessing the judicial processes to protect their rights or 
seek remedies for violation. Often, children’s civil legal rights are restricted because of their status as 
minors, and they are dependent on their parents for the protection of their rights. Special measures 
are needed to ensure that all children have access to fair, timely and effective mechanisms to 
enforce and protect their rights. In addition, children are often involved in civil proceedings related 
to issues such as custody, guardianship, adoption and child protection. In many cases, the rights 
and interests of the child may conflict with the interests of one or more of the child’s parents 
or guardians. Civil courts therefore have a special obligation to facilitate children’s participation in 
these proceedings and ensure that their rights and interests are properly protected.

4C.1 International standards
In order to ensure that children have access to justice to defend and protect their rights, the legal 
system should provide an effective means for children to challenge and remedy violations and 
abuses of their rights, including a child-friendly complaints mechanism. Children should be able 
to initiate legal proceedings either on their own or through a legal representative.554

In addition, civil and family laws should ensure that children’s rights are protected in any proceedings 
that impact on them, and that the best interest of the child is the primary consideration in any 
decision relating to his/her care, custody, guardianship, adoption and protection.555 Measures 
should be in place to ensure that children are able to participate in an effective and meaningful 
way in matters affecting them, including the right to express their views and to have their 
opinion sought and given due consideration in any decision-making regarding their care, custody, 
guardianship and protection, having regard for their age and maturity.556 Courts should be required 
to take measures to facilitate informed participation of children in decision-making, including 
ensuring that the child has received all relevant information about his/her rights and consulting 
the child in person (if necessary privately) or through other persons or bodies, in a manner 
appropriate to the child’s age and understanding.557 Children should also be guaranteed the right 
to their own legal counsel and representation (e.g., guardian ad litem), in their own name, in 
proceedings where there is, or could be, a conflict of interest between the child and the parent or 
other legal guardian.558 Measures should also be taken to protect children’s privacy and to restrict 
the publication of any information that might identify a child involved in civil proceedings.559 
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4C.2  Legislation
South Asia countries have made limited progress in ensuring children’s access to justice in civil 
proceedings. In all countries, children, as with adults, may apply to the court to challenge or seek 
remedy for a violation of their fundamental rights.560 However, limited provision is made for child-
friendly complaints mechanisms or measures to assist children in initiating proceedings before 
the court. In most countries, national human rights commissions (Afghanistan, Bangladesh, 
Maldives, Nepal, Pakistan, Sri Lanka) or child rights commissions (India) have broad authority to 
investigate and resolve human rights violations on their own initiative or based on a complaint 
from a child or someone on his/her behalf. The law authorizes the commissions to resolve the 
matter either through mediation, making recommendations to the appropriate authorities or 
referring the matter to the courts. However, only in Bangladesh and India can the commission 
institute court proceedings on behalf of a child.561 

Under civil procedure laws in all countries other than Maldives, children can only initiate or 
defend civil proceedings through a ‘next friend’ or guardian ad litem (person appointed for the 
purposes of the legal proceedings). Legislation requires the court to ensure that a guardian 
ad litem is appointed for the child, but only where she/he is a party to the proceedings 
(plaintiff or defendant), and the process for requesting the appointment of a guardian is 
not accessible or child-friendly.562 The Bangladesh Code of Civil Procedure states that no 
order or direction may be made by which a minor is in any way concerned or affected, 
unless the minor is represented by a next friend or guardian ad litem.563 However, no other 
country explicitly makes provision for a guardian ad litem or other legal representative to 
be appointed to defend and protect the rights of children in family or civil law proceedings 
that affect them (e.g., custody disputes between their parents). Maldives lacks legislative 
provisions on children’s legal capacity in civil proceedings.

Only Sri Lanka explicitly requires the court to consider the best interest of the child as the 
primary consideration in making any decisions about care, custody and guardianship of the 
child.564 Nepal’s Act Relating to Children, 2018 requires any decision about care and custody of 
a child be based on the best interest principle, but this general principle is not reflected in the 
National Civil Code Act, 2017, which makes provision for parental custody to be determined 
based on the age of the child.565 The Maldives new Child Rights Protection Act similarly requires
that the best interest of the child be prioritised in any decision that impacts on a child, but 
under the Family Act decisions about child custody are dependent on the child’s age and 
mother’s marital status.566 Afghanistan and Bhutan similarly make decisions about parental 
custody based on the child’s age, with priority to the mother for children under a specified 
age (7 years for boys and 9 for girls in Afghanistan and 9 in Bhutan). In Afghanistan, where 
the mother is not available a female relative is chosen, and where more than one person has 
the right of care, the court may select the one who is “more in the interest of the child”.567 In 
India and Pakistan, child custody laws make reference to the “welfare” of the child but do not 
include a clear statement of the best interest principle.568 In Bangladesh, custody of children in 
parental disputes is determined based on personal status laws, which do not require decisions 
to be grounded in the welfare or best interest of the child.569 

Similarly, laws in most countries in the region do not require that decisions about guardianship 
be based on the best interest of the child. In Nepal, guardianship is determined by a priority 
order of relationship to the child.570 Similarly, in Maldives, appointment of a lawful guardian is 
primarily determined by a priority order of relationship to the child, and the welfare of the child 
is only a primary consideration if the stipulated relatives are not available.571 Guardianship laws 
in Afghanistan, Bangladesh, India and Pakistan require that decisions be for the “welfare” or 
“interests” of a child but lack a clear requirement for a best interest determination.572  
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Children’s right to express their views in relation to any decision about their care, custody or 
guardianship is also not fully guaranteed in all countries. With respect to disputes between 
parents about custody, the court in Nepal “may” obtain the child’s views, but no provision 
is made for children to express their opinion in Afghanistan, Bangladesh, Bhutan, India and 
Sri Lanka.573 In guardianship matters, the courts in Bangladesh, India and Pakistan may, but 
are not required to, elicit the child’s views.574 The Maldives Child Rights Protection Act now 
guarantees children the right to express their views in any decision that impacts on them, 
and the views of the child are a key factor to be taken into account in making best interest 
determinations.575 Afghan courts must make decisions about the appointment of a child’s 
guardian in the presence of the child, but there is no requirement that the child’s views be 
heard and given due consideration.576 In some countries, children from a specified age have 
the right to choose their guardian (10 years in Nepal and Sri Lanka) or to select which parent 
they will live with (9 in Bhutan, 7 in Maldives and Pakistan).577 None of the South Asia countries 
have child-friendly procedures to facilitate children’s informed participation in civil proceedings 
(other than in relation to protection orders and adoption) and to ensure that they are able to 
express their views freely and without undue influence.

ACCESS TO JUSTICE IN CIVIL PROCEEDINGS, SUMMARYTABLE 28
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The legal system provides effective means for 
children to challenge and remedy violations and 
abuses of their rights, including child-friendly 
complaints mechanism, and children are able to 
initiate legal proceedings either on their own or 
through a legal representative.

· · · · · · · ·
The best interest of the child is the primary 
consideration in any administrative or judicial 
decision relating to care, custody, guardianship, 
adoption and protection of a child.

· · · · · · · ·
Children have the right to participate in an 
effective and meaningful way in matters 
affecting them, including the right to have their 
opinion sought and given due consideration 
in any decision regarding their care, custody, 
guardianship and protection, having regard for 
their age and maturity.

· · · · · · · ·
Competent authorities are required to take 
measures to facilitate informed participation of 
children in decision-making. · · · · · · · ·
Children have the right to their own legal counsel 
and representation (e.g. guardian ad litem) in 
proceedings where there is, or could be, a conflict 
of interest between the child and the parent or 
other legal guardian.

· · · · · · · ·
Children’s right to privacy is guaranteed and 
there are restrictions on publication of any 
information that might identify a child involved in 
civil proceedings.

· · · · · · · ·
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Violence, abuse, neglect and exploitation have significant and long-term negative impacts 
on children. Upholding the commitment of governments to protect children requires a 
comprehensive legal framework to govern the delivery of prevention, early intervention 
and response services, to denounce and prohibit all forms of violence against children and 
to ensure that children have access to child-sensitive and gender-responsive justice. South 
Asia countries have made progress in strengthening their national legal frameworks for child 
protection, but this review shows that significant gaps remain and more needs to be done to 
align legislation with international standards. Whilst the level of compliance varies between 
countries, a number of common themes have emerged. 

The best interest principle is not fully entrenched in law: Most countries in the region 
lack a clear and comprehensive statement of the best interest principle to guide all decisions 
about the custody, guardianship, care and protection of children. Laws in some countries have 
a clear statement of the best interest principle in relation to certain types of decisions (e.g., 
adoption, custody or care and protection) or require court decisions based on the “welfare” of 
the child. Only Maldives, Nepal and Sri Lanka have guaranteed children the right to have their 
best interest considered as a primary consideration in any administrative or judicial decision 
that impacts on them. 

Recommendations

Amend laws governing child care and protection to require the best 
interest of the child be a primary consideration

Bangladesh, Pakistan (ICT, 
Punjab, Sindh)

Amend laws governing alternative care placement to require the best 
interest of the child be a primary consideration

Afghanistan, Pakistan (all 
provinces), Sri Lanka

Amend laws governing adoption or guardianship to require the best 
interest of the child is a primary consideration

Afghanistan, Bangladesh, 
Maldives, Pakistan

Amend laws governing parental custody disputes to require the best 
interest of the child be a primary consideration, applicable to all child 
custody decisions regardless of personal status law and without 
primacy to a parent based on the age of the child

Afghanistan, Bangladesh, 
Bhutan, India, Maldives, Nepal, 
Pakistan

Issue detailed guidance on making best interest determinations for 
courts, social welfare and other administrative authorities

All countries

Children’s right to participate in decisions about their care, custody and protection is 
not fully guaranteed: Similarly, most countries across the region lack a clear legal guarantee 
of children’s right to express their views in any administration or judicial decision that impacts 
on them and to have those views given due weight depending on their age and level of 
maturity. Only Nepal’s Act Relating to Children, 2018 and the Maldives Child Rights Protection 
Act include a broad guarantee of children’s right to participate in decision-making by any 
public agency or institution. In other countries, children’s right to express their views and to 
participate in decision-making varies depending on the issue being determined or is left fully to 
the discretion of the court.

CONCLUSIONS AND 
RECOMMENDATIONS
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Recommendations

Amend laws governing child care and protection to require that the 
views of the child be taken into consideration at all stages of the 
intervention, planning and decision-making process

Afghanistan, Bangladesh, Pakistan 
(Punjab, Sindh), Sri Lanka

Amend laws governing alternative care placements to require that 
the views of the child be taken into consideration at all stages of the 
placement and review process

Bangladesh, Pakistan (Khyber 
Pakhtunkhwa, Punjab, Sindh),  
Sri Lanka

Amend laws governing adoption and guardianship to require that the 
views of the child be taken into consideration

Afghanistan, Bangladesh, Pakistan

Amend laws governing parental custody disputes to require that the 
views of the child be taken into consideration, applicable to all child 
custody decisions regardless of personal status law

Afghanistan, Bangladesh, Bhutan, 
India, Nepal, Sri Lanka

There is lack of clarity about the primacy of child-specific laws over other laws: Across 
the region, a complex mix of laws governs children’s protection: special laws for children, 
laws of general application that may be applied to children and a range of personal status 
and religious laws. There is often significant conflict or inconsistencies between these laws 
and a lack of clarity as to which takes precedence, particularly where two laws expressly 
claim to prevail over all other laws. Only Maldives has expressly provided for the primacy of 
both its Child Rights Protection Act and Juvenile Justice Act. The lack of an express provision 
stating that child-specific legislation takes precedence and that personal status or religious 
laws do not apply to children can lead to inconsistent application of child protection safeguards. 
For example, the UN CRC Committee has expressed concern that Pakistan’s juvenile justice 
legislation does not explicitly take precedence over the Hadood Ordinances. With the exception 
of India and Maldives, child marriage legislation does not expressly override personal status 
laws that provide for lower minimum ages for marriage. Absent explicit guidance or restrictions 
on their use, traditional mediation and other community dispute resolution processes continue 
to be used to resolve issues impacting on children that are not always in their best interest.

Recommendation

Review existing laws to ensure that special protections for children 
override all other laws, and expressly prohibit the application of 
personal status, religious or customary laws and practices that are 
not in line with national laws.

All countries except Maldives

The legal framework for comprehensive and family-focused child care and protection 
services is under-developed: A designated child protection agency with a clear legal mandate 
is essential to a well-functioning child protection system. Its main functions are to coordinate 
a full continuum of prevention, early intervention and response services for children and their 
families and to provide oversight and quality control of all child protection service providers. 
Child protection legislation in most countries makes provision for inter-agency child protection 
coordination bodies, and Bangladesh, Bhutan, India, Maldives, Nepal and most Pakistan 
jurisdictions also outline the responsibilities of local child protection units or child welfare 
officers. In Bhutan, India, Maldives and some Pakistan jurisdictions (Khyber Pakhtunkhwa, 
Sindh), the law clearly designates the social welfare agency to lead and coordinate child 
protection services, with their responsibilities defined broadly to encompass prevention, early 
intervention and response services. However, in other countries the role of child protection or 
welfare officers is framed primarily in terms of response rather than the full continuum of care. 
Government standard setting and oversight is generally limited to residential care facilities.  
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Although some provision is made for mandatory reporting to the police of certain crimes 
against children, there is generally a lack of accessible mechanisms for children to seek help 
and for professionals to report concerns about children in need of care and protection. Child 
protection laws in Bhutan and some Pakistan jurisdictions (Balochistan, Gilgit-Baltistan, ICT) 
emphasize consensus-based decision-making in collaboration with the child and family, with 
court protection orders used only where a voluntary agreement cannot be reached or is not 
appropriate in the best interest of the child. However, in most countries, the emphasis remains 
primarily on a ‘rescue and removal’ approach, with a focus on bringing the child before the 
court for a care order. Only in Bangladesh and India do laws include an explicit focus on family 
reunification. They state clearly that where a child in need of care and protection has been 
removed from his/her parents, the Government must take measures to rehabilitate the parents 
so that the child can be returned to them.

Recommendations

Amend child protection legislation to provide a clearer mandate 
for the social welfare authority with respect to prevention, early 
intervention and response services

Afghanistan, Bangladesh, Nepal, 
Pakistan (ICT, Punjab, Balochistan, 
Gilgit-Baltistan), Sri Lanka

Amend the definition of ‘children in need of protection’ or 
‘disadvantaged children’ to include children who are at risk of or 
who have experienced physical abuse, sexual abuse, emotional 
abuse and neglect

Bangladesh, Bhutan, Pakistan 
(Khyber Pakhtunkhwa, Punjab),  
Sri Lanka

Amend child protection legislation to make it mandatory for all 
professionals working with children to report suspected cases of 
children in need of protection to the social welfare authority

Afghanistan, Bangladesh, Bhutan, 
India, Pakistan (all provinces), Sri 
Lanka

Amend child protection legislation or introduce Rules to outline 
procedures for reporting, assessment and intervention planning 
for children in need of care and protection, with a focus on family 
preservation and family-based interventions where appropriate in 
the best interest of the child

Afghanistan, Bangladesh, Pakistan 
(Punjab, Sindh), Sri Lanka

Amend child protection legislation to require regular periodic review 
of child protection orders, with the aim of family reunification where 
this is in the best interest of the child

Bangladesh, Nepal, Pakistan (ICT, 
Khyber Pakhtunkhwa, Punjab, and 
Sindh), Sri Lanka

Legal provisions on gatekeeping, alternative care placements and family-based 
alternative care are weak: Despite the high numbers of children in residential care throughout 
South Asia, legislation in most countries does not provide sufficiently rigorous gatekeeping, 
monitoring and oversight of all children in alternative care. In Bangladesh, Bhutan, India and 
Nepal, legislation outlines a standard process and criteria for the admission of children into 
alternative care based on a comprehensive assessment and best interest determination and 
prohibits children from being admitted to residential care except as authorized in accordance 
with the law. In other countries, child protection laws outline procedures for the court to 
issue care orders, but this process is not applicable to all alternative care placements (e.g., 
children relinquished by parents) and does not prevent children from being directly admitted 
to residential care. Legal requirements also remain relatively weak for individual care plans and 
regular periodic review of child placements. 

Recommendations

Introduce one standard process and criteria for admission of 
children into alternative care and prohibit recruitment and 
solicitation of children for placement in residential care

Afghanistan, Maldives, Pakistan 
(all provinces), Sri Lanka

Make it compulsory for all residential care providers to be approved 
and registered by the relevant government child protection authority

Afghanistan, Bangladesh, 
Maldives, Nepal, Pakistan (ICT, 
Khyber Pakhtunkhwa, Balochistan, 
Gilgit-Baltistan)

Make provision for approval and registration of family-based 
alternative care providers, including recruitment and approval of 
foster parents

Afghanistan, Bangladesh,  
Nepal, Pakistan (all jurisdictions), 
Sri Lanka
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Require all children in alternative care to have an individual care 
plan and to have their placements periodically reviewed

Afghanistan, Bhutan, Bangladesh, 
Maldives, Nepal, Pakistan (all 
jurisdictions), Sri Lanka

Require all alternative care placements to have regular periodic 
reviews 

Bhutan, Maldives, Pakistan (all 
jurisdictions), Sri Lanka

Guarantee children in alternative care the right to be in contact with 
their parents, unless not in their best interest

Bangladesh, Pakistan (all 
jurisdictions), Sri Lanka

Safeguards with respect to adoption/ guardianship and surrogacy require strengthening: 
Of the countries in the region that permit domestic and intercountry adoption, only India has 
in place relatively comprehensive adoption safeguards in line with international standards. 
Adoption legislation in Bhutan, Nepal and Sri Lanka has significant gaps and does not fully 
ensure that children are protected from adoption abuses. Afghanistan, Bangladesh, Maldives 
and Pakistan neither recognize nor permit adoption but do permit the courts to appoint a guardian 
for a child. However, guardianship laws lack procedures to ensure that the appointment of a 
guardian is based on a best interest determination and do not have sufficient safeguards to 
address the appointment of guardians who are not habitually resident in the country or who 
intend to remove the child from the country. 

Surrogacy is also an issue of growing concern in South Asia. India and Nepal have recently 
taken steps to curb commercial surrogacy through ministerial circulars or directives, but as 
yet no country has introduced legislation to comprehensively address the issue. In line with 
the recommendations of the UN Special Rapporteur on the Sale of Children, Child Prostitution 
and Child Pornography, where commercial and/or altruistic surrogacy is permitted, legislation 
should create appropriate safeguards to prevent the sale of children. In particular, the law should 
provide for surrogate mothers to be accorded the status of mother at birth and to be under 
no contractual or legal obligation to participate in the legal or physical transfer of the child. In 
addition, a surrogate mother should only be paid for gestational services and not for the transfer 
of the child, with all payments made to her prior to the post-birth legal or physical transfer of 
the child. Any payments should be non-reimbursable, even if the surrogate mother chooses 
to maintain parentage and parental responsibility. In all parentage and parental responsibility 
decisions involving a surrogacy arrangement, a court or competent authority should make a 
post-birth best interest determination, which should be the paramount consideration. This 
should include suitability reviews of intending parents. Provision should be made for appropriate 
regulation of the financial aspects of surrogacy, including a requirement that all reimbursements 
and payments to surrogate mothers and intermediaries must be reasonable and itemized and 
be subject to oversight by a court or other competent authority. There should be appropriate 
regulation of intermediaries with regard to financial aspects, relevant competencies, use of 
contractual arrangements and ethical standards. To ensure the health and safety of the surrogate 
mother and child, the law should include appropriate regulation of the medical aspects of 
surrogacy, including appropriate limits on the number of embryos transferred to a woman at 
one time. Surrogate mothers should retain the rights of informed consent in regard to all health-
care decisions as well as freedom of movement and travel.578

Recommendations

Amend adoption laws to designate an adoption authority to oversee 
both domestic and intercountry adoptions

Nepal, Sri Lanka

Amend adoption laws to prohibit or restrict private adoption 
arrangement and require an adoption authority to match children 
eligible for adoption with the most suitable adoptive parents 

Bhutan, Nepal, Sri Lanka

Require comprehensive background assessments of the child and 
prospective adoptive parents/guardians to assist the court in making 
best interest determinations

Bhutan, Bangladesh, Maldives, 
Nepal, Pakistan, Sri Lanka
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Strengthen provisions on parental consent for adoption/
guardianship

Afghanistan, Bangladesh, 
Maldives, Nepal, Pakistan

Amend adoption laws to better align the intercountry adoption 
process with The Hague Convention of 29 May 1993 on the 
Protection of Children in the Context of Intercountry Adoption

Bhutan, Nepal, Sri Lanka

Amend guardianship laws to include appropriate safeguards where 
appointing a guardian who is not habitually resident or where the 
guardian will remove the child from the country

Afghanistan, Bangladesh, 
Maldives, Pakistan

Introduce legislation to regulate commercial and altruistic surrogacy All countries

Become a party to of the Hague Convention of 29 May 1993 on 
Protection of Children and Cooperation in Respect of Intercountry 
Adoption

Bhutan, Nepal

Become a party to the Hague Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-
operation in Respect of Parental Responsibility and Measures for the 
Protection of Children

Afghanistan, Bangladesh, 
Maldives, Pakistan 

Protection of children from all forms of violence is undermined by broad justifications 
for reasonable correction of children: All countries in the region have taken steps to 
prohibit violence against children in different settings, including in the home, in schools and 
in residential care and custodial facilities. Most countries have in place a mix of penal, child 
protection and domestic violence laws to address physical and emotional abuse and neglect 
of children. However, neglect or negligent treatment has not been well-defined other than in 
Maldives and some Pakistan jurisdictions (Balochistan and Gilgit-Baltistan), and in all countries 
except Afghanistan, Bhutan and Nepal, physical abuse or cruelty to children is restricted to acts 
of violence resulting in injury or harm to the child. 

Only Nepal’s Law Relating to Children, 2018 and Pakistan’s Sindh province Prohibition of 
Corporal Punishment Act, 2016 fully prohibit all use of physical force against children, however 
light, in all settings. Some countries have clear prohibitions on corporal punishment and all 
forms of violence in specific settings (e.g., Afghanistan, India, Sindh Province in schools; 
India and Sindh Province in residential care and India and Pakistan in places of detention). In 
addition, Afghanistan, Bhutan and Nepal have broadly framed offences of “beating a child”, 
child battery and violence against children that prohibit all use of force against a child, however 
light. In all countries other than Afghanistan and Nepal, progress is undermined by broadly 
framed legal provisions permitting the use of force against children by parents, guardians or 
other person with care of a child for the purpose of “reasonable correction”. The UN CRC 
Committee has been consistently critical of the defence of “reasonable correction” and has 
strongly recommended that States parties repeal these provisions. 

Recommendations

Repeal any legal justification for use of force against children for the 
purposes of correction or discipline

Bangladesh, Bhutan, India, 
Maldives, Pakistan, Sri Lanka

Enact a clear prohibition on all forms of corporal punishment, 
however light, against children in the home

Bangladesh, India, Maldives, 
Pakistan, Sri Lanka

Ban corporal punishment in schools Bangladesh, Bhutan, India (extend 
to all students under 18), Maldives, 
Pakistan, Sri Lanka

Explicitly ban corporal punishment in all residential care facilities Bangladesh, Bhutan, India, 
Maldives, Pakistan, Sri Lanka

Explicitly ban corporal punishment of children in all places of 
custody and detention

Bhutan, Maldives, Sri Lanka

More clearly define and prohibit neglect and negligent treatment of 
children

All countries (except Pakistan’s 
Balochistan and Gilgit-Baltistan 
provinces)
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Expressly prohibit the use of any form of corporal punishment 
on children for an offence and explicitly override any laws or 
ordinances that would permit it

Afghanistan, Bangladesh, 
Maldives, Pakistan

Strengthen protection of children against torture and all other cruel, 
inhuman and degrading treatment and punishment

Bangladesh, Bhutan, India, 
Maldives, Pakistan

Ratify the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment

Bhutan, India

Narrow and gendered definitions of sexual violence and exploitation do not provide 
equal protection to all children: Child sexual offences are defined in gender-neutral terms in 
Afghanistan, Bhutan, India and Maldives, but in Nepal, Pakistan and Sri Lanka, rape is defined 
as an act committed by a male against a female. As such, statutory rape provisions do not 
provide equal protection for boys and girls. In addition, lower ages of consent apply if the rape 
perpetrator is married to the girl in Bangladesh, Maldives and Sri Lanka. All countries except 
India and Nepal also prohibit consensual same-sex sexual acts and therefore discriminate 
against LGBTQ young people. In Afghanistan, non-penetrative sexual offences apply only to 
acts committed against a woman or girl and there is no offence for non-penetrative sexual acts 
committed against a boy. With the exception of Sri Lanka, offences relating to commercial 
sexual exploitation of a child are not framed in accordance with the OPSC and do not fully 
penalize all acts of offering, obtaining or providing a child for sexual exploitation. Progress has 
been made in tackling trafficking of children, but laws in Bhutan, India and Nepal are not in line 
with the Palermo Protocol, and only India has comprehensive legislation penalizing the sale 
of children. South Asia countries have yet to introduce legislation specifically targeting sexual 
exploitation of children in travel and tourism.

Recommendations

Redefine rape and other sexual offences in gender-neutral terms Bangladesh, Nepal, Pakistan,  
Sri Lanka

Provide a single age of consent applicable equally to girls and boys 
and to all sexual acts (penetrative and non-penetrative), without 
discrimination against LGBTQ adolescents

Afghanistan, Bangladesh, Bhutan, 
Pakistan, Maldives, Sri Lanka

Repeal provisions that allow a lower age of consent in the context  
of marriage.

Bangladesh, Maldives, Sri Lanka

Recognize marital rape as an offence and repeal provisions 
prescribing a lower penalty where the rapist is a spouse.

Afghanistan, Bhutan, Bangladesh, 
India, Maldives, Nepal, Sri Lanka

Amend the definition of rape or sexual assault to include all 
penetrative acts, not just “sexual intercourse”

Bangladesh, Bhutan, Maldives, 
Pakistan, Sri Lanka

Amend the offence relating to non-penetrative sexual acts such as 
sexual touching and exposing oneself – “aggression to chastity and 
namoos [honour]” – to provide equal protection to boys

Afghanistan

Introduce a defence of peer consent to prevent criminalization of 
young people for consensual sexual activity

All countries

Introduce a comprehensive crime of commercial sexual exploitation 
of a child, defined in accordance with the OPSC, that covers all 
prohibited acts and provides equal protection to boys and girls 

Afghanistan, Bangladesh, Bhutan, 
India, Maldives, Nepal, Pakistan

Penalize the organizing, facilitating or promotion of sexual 
exploitation of children in travel and tourism

All countries

Amend child abduction/kidnapping laws to criminalize unlawful 
removal of a child under the age of 18 outside the territory of  
the State 

Afghanistan, Bangladesh, 
Maldives, Pakistan, Sri Lanka 

Introduce a comprehensive offence of sale of children, in line with 
the OPSC

Afghanistan, Bangladesh, Bhutan, 
Maldives, Nepal, Pakistan, Sri 
Lanka

Amend trafficking laws to remove the requirement for use of force, 
threats, coercion, etc. in cases of child trafficking

Bhutan, India, Nepal
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Clearly exempt child victims of sexual abuse and sexual exploitation 
from prosecution, including for fornication

All countries

Review laws to extend extraterritorial jurisdiction for offences 
related to child abduction, sale of children, commercial sexual 
exploitation of a child, child pornography and trafficking where the 
victim is a national

Bangladesh, India, Nepal, Pakistan, 
Sri Lanka

Amend extradition legislation to ensure that all offences related to 
child abduction, sale of children, commercial sexual exploitation of a 
child, child pornography and trafficking are extraditable

Afghanistan, Bangladesh, Bhutan, 
India 

Ratify the Protocol to Prevent, Suppress and Punish Trafficking in 
Persons especially Women and Children (Palermo Protocol)

Bangladesh, Bhutan, Nepal, 
Pakistan

Become a party to the Hague Convention of 25 October 1980 on the 
Civil Aspects of International Child Abduction

Afghanistan, Bangladesh, Bhutan, 
India, Maldives, Nepal, Pakistan

More focus is needed on child pornography and emerging online protection issues: Some 
progress has been made across the region in protecting children from new and emerging 
forms of violence associated with information and communication technology. However, the 
absence of a strong legal framework for online protection of children makes them increasingly 
vulnerable as technology develops and becomes increasingly accessible to children. 

Bhutan, India, Nepal and Pakistan have introduced measures through criminal or cybercrime 
laws to address emerging online protection issues. For example, Pakistan’s Prevention of 
Electronic Crimes Act, 2016 penalizes the use of information systems to transmit explicit 
photos of a person or to cultivate or induce a person to engage in sexual conduct, as well as 
cyberstalking, cyberbullying and use of intimate images to threaten or extort a child. Bhutan’s 
Information, Communication and Media Act highlights the responsibility of the IT sector to 
protect children from inappropriate and sexually explicit material and prohibits harassing and 
obscene communications. Maldives has recently introduced a new offence of child grooming.

Many countries in the region have yet to enact comprehensive legislation on child pornography 
that is fully in line with the OPSC. India and Nepal have relatively comprehensive offences of 
child pornography, defined in accordance with the OPSC and penalizing all acts of producing, 
distributing, disseminating, importing, exporting, offering, selling and possession. Afghanistan, 
Bangladesh and Maldives lack a separate offence for child pornography and only penalize it 
under general provisions relating to obscene materials. Bhutan, Pakistan and Sri Lanka have 
separate offences for child pornography and prohibit all acts as required by the OPSC, but none 
of them clearly defines child pornography. 

Recommendations

Enact a specific offence on child pornography, in line with the OPSC Afghanistan, Bangladesh, Maldives

Amend existing child pornography provisions to align the definition 
of child pornography with the OPSC

Bhutan, Pakistan, Sri Lanka

Introduce a new offence of grooming or online solicitation of 
children

Afghanistan, Bangladesh, Bhutan, 
Sri Lanka 

There has been progress on identifying and prohibiting harmful practices against children, 
but gaps remain: South Asia countries have taken steps to identify and prohibit traditional 
practices harmful to children, including sex selective abortions and female infanticide (India, 
Nepal); acid crimes (Bangladesh, India, Nepal, Pakistan); dowry violence (Bangladesh, India, 
Nepal); sexual exploitation of boys by men or bacha baazi (Afghanistan); female bonded labour 
or kamalari (Nepal); dedicating a woman or girl to a deity or temple (India, Nepal); and giving 
away women and girls in settlement of disputes (Afghanistan, Pakistan). However, some gaps 
remain. In particular, child marriage is still common practice across the region, and national 
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legislation in most countries does not ensure a minimum age at marriage of 18 for both boys 
and girls, without exception for customary or religious practices. Female genital mutilation/ 
cutting is practiced in some communities in India and Sri Lanka, but as yet no legislation has 
been introduced to address it.579 Sex selective abortions, dowry violence and honour killings 
have not been fully prohibited across the region.

Recommendations

Establish 18 as the minimum age of marriage for boys and girls, 
without exception 

Afghanistan, Bangladesh, Bhutan, 
Pakistan, Sri Lanka

Prohibit forced or coerced marriage Bangladesh, Bhutan, Sri Lanka

Require proof of age for solemnization and registration of marriages Afghanistan, India, Maldives, 
Nepal, Pakistan, Sri Lanka

Prohibit female infanticide and sex-selective abortions Afghanistan, Bangladesh, Bhutan, 
Sri Lanka

Prohibit female genital mutilation/ cutting India, Sri Lanka

Criminalize dowry-related violence Afghanistan, Maldives, Sri Lanka

Special measures for child victims and witnesses in criminal proceedings are limited and 
available only for specified sexual offences: Throughout the region, the ability to successfully 
prosecute violence against children is hampered by restrictions on admissibility or weight given 
to children’s evidence and/or the lack of special measures to facilitate their participation and 
to assist them to give their best evidence. Some steps have been taken to introduce special 
measures to facilitate children’s testimony (which include being accompanied by a parent, in 
camera court proceedings and use of screens and video recordings). However, where special 
measures exist, their use is often discretionary and/or limited to cases of child sexual abuse. 
In India, for example, the Protection of Children from Sexual Offences Act, 2012 requires the 
designation of specialist courts and prosecutors to deal with sexual offences against children 
and makes provision for special measures to assist children when testifying, but these apply 
only to child victims of sexual offences under that Act and not to child victims of other sensitive 
crimes under the Penal Code or trafficking law. In Afghanistan, special measures are available 
for all child victims and witnesses regardless of the offence, but the onus is on the child or his/
her parents to submit a written request. 

Recommendations

Remove restrictions on admissibility and credibility of children’s 
evidence

Afghanistan, Maldives, Pakistan

Amend legislation to allow all crimes against children to be initiated 
ex officio and repeal the requirement for the consent of a parent or 
guardian to initiate or continue criminal proceedings in relation to 
crimes against children

Afghanistan, Sri Lanka

Introduce legislation on the use of special measures to assist 
child victims and witnesses in all criminal cases –including 
accompaniment, closed court, video-recorded statements, screens, 
live-link, expedited proceedings, etc. – and not only for specified 
sexual offences or where requested by the child

All countries

Make provision for victim/ witness support services and 
accompaniment of child victims and witnesses at all stages of the 
criminal justice process

All countries

The age of criminal responsibility remains low: The minimum age of criminal responsibility 
remains low across the region, with only Maldives meeting the minimum age recommended by 
the UN CRC Committee. In addition, juvenile justice laws in India and Sri Lanka do not provide 
full protection to all children under the age of 18, regardless of the nature of the offence.
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Recommendations

Raise the minimum age of criminal responsibility to at least 14 Afghanistan, Bangladesh, Bhutan, 
India, Nepal, Pakistan, Sri Lanka

Repeal the doli incapax or ‘two age’ rule and establish one clear age 
of criminal responsibility 

Bangladesh, India, Pakistan

Extend juvenile justice laws to all children under the age of 18 at 
the time of the offence, regardless of the seriousness of the alleged 
crime 

India, Sri Lanka

Amend existing juvenile justice laws to clarify that age is determined 
as at the time of the offence

India, Nepal, Pakistan, Sri Lanka

Laws governing diversion do not fully respect children’s due process rights: Some 
progress has been made across the region in legislating for diversion. Juvenile justice legislation 
in all countries except India and Sri Lanka give the police or prosecutors discretion to issue a 
warning, promote reconciliation or refer the child to a diversion programme, depending on 
the nature and circumstances of the offence, as an alternative to formal criminal proceedings. 
However, most countries have not adequately incorporated the key procedural safeguards as 
recommended by the UN CRC Committee, in particular the requirement that the child freely 
accepts responsibility for the offence, agrees to diversion conditions, and that completion of 
the diversion agreement results in conclusive closure of the case.

Recommendations

Amend juvenile justice legislation to make provision for diversion 
at the discretion of the police and/or prosecutor with appropriate 
procedural safeguards

India, Sri Lanka

Amend juvenile justice legislation to introduce appropriate 
procedural safeguards for children who are diverted

Afghanistan, Bangladesh, Pakistan

A specialized approach to sentencing does not apply equally to all children: All countries 
in the region have introduced a broader range of sentencing options for children and include 
some restrictions on imprisonment. However, there is generally a lack of guiding principles 
for sentencing to ensure primacy of rehabilitation and reintegration, proportionality and use 
of custodial measures as a last resort and for the shortest appropriate period. In Bangladesh, 
India, Nepal and Sri Lanka, children charged with specified serious offences remain subject to 
adult terms of imprisonment; Afghanistan, Bangladesh and Pakistan allow for judicial corporal 
punishment of children for some offences; Maldives, Pakistan and Sri Lanka do not expressly 
prohibit life imprisonment of children; and India only prohibits life imprisonment without the 
possibility of release. 

Recommendations

Introduce a comprehensive statement of principles for 
sentencing children that emphasizes the best interest of the child, 
proportionality, primacy of rehabilitation and non-custodial options 
and deprivation of liberty as a last resort and for the shortest 
appropriate period

All countries except Maldives

Repeal provisions that allow children charged with specified 
offences to be subject to adult terms of imprisonment

Bangladesh, India, Nepal, Sri 
Lanka

Repeal provisions that permit imprisonment of children for being 
“depraved” or “unruly”

Bangladesh, Sri Lanka

Repeal indefinite detention of children Sri Lanka

Expressly prohibit life imprisonment of children India, Maldives, Pakistan, Sri Lanka

Clearly prohibit the use of corporal punishment of children as a 
sanction for any offence

Afghanistan, Bangladesh, Pakistan

Introduce binding minimum standards, in line with the UN Rules for 
the Protection of Juveniles Deprived of their Liberty, for all children 
deprived of liberty

Afghanistan, Bangladesh, 
Maldives, Nepal, Pakistan,  
Sri Lanka
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Measures are lacking to facilitate children’s access to justice and participation in civil 
proceedings: To date, South Asia countries have made only limited progress in facilitating 
children’s access to justice to defend and protect their rights and to participate effectively 
in civil proceedings that impact on them. All the countries have established a national child 
rights commission or human rights commission to provide a relatively accessible mechanism 
for children to seek redress for rights violation. However, only in Bangladesh and India can 
the commission institute court proceedings on behalf of a child. Across the region, children 
lack capacity to initiate civil proceedings in their own right, and limited measures are in place 
to assist them to access justice where their parent or legal guardian is unable or unwilling to 
do so. Laws governing family and other civil disputes also lack special procedural measures 
to facilitate children’s participation and to ensure that they are able to express their views in 
crucial decisions relating to their care, custody and guardianship.

Recommendations

Amend human rights commission legislation to allow the 
commission to initiate court proceedings on behalf of a child

Afghanistan, Bhutan, Maldives, 
Nepal, Pakistan, Sri Lanka

Introduce a more accessible mechanism for children to raise 
complaints about violations of their rights, and to have a guardian 
ad litem or other legal representative appointed to support them in 
legal proceedings

All countries

Introduce special measures to facilitate children’s participation in 
family and other civil law proceedings that impact on them

All countries
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REGIONAL REPORT CARDANNEX I

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards

1. CHILD CARE AND PROTECTION SERVICES
Responsibility for prevention, early intervention and 
response services · · · · · · ·
Reporting, assessment and response procedures · · · · · · ·
Alternative care · · · · · · ·
Adoption/ guardianship/ kafalah · · · · · · · ·
Surrogacy · · · · · · · ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE
Physical abuse, emotional abuse, neglect and 
maltreatment · · · · · · · ·
Sexual abuse and sexual exploitation · · · · · · · ·
Abduction, sale and trafficking of children · · · · · · · ·
Child marriage and forced marriage · · · · · · · ·
Child work and child labour · · · · · · ·
Children in armed conflict · · · · · · · ·
Other practices harmful to children · · · · · · · ·
Extraterritoriality and extradition · · · · · · · ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable and credible witnesses · · · · · · ·
Proceedings initiated ex officio and not privately settled 
unless in the best interest of the child · · · · · · · ·
Measures to facilitate testimony and reduce hardship · · · · · · · ·
Protection of privacy and safety · · · · · · · ·
Compensation · · · · · · · ·
B. Children in conflict with the law

General due process rights · · · · · · · ·
Age and criminal responsibility · · · · · · · ·
Arrest, investigation and pre-trial detention · · · · · · · ·
Diversion · · · · · · · ·
Courts and trial proceedings · · · · · · · ·
Sentencing · · · · · · · ·
Children deprived of liberty · · · · · · · ·
Records and privacy · · · · · · · ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for 
violations · · · · · · · ·
Best interest the primary consideration · · · · · · · ·
Right to participate and have views given due 
consideration · · · · · · · ·
Measures to facilitate children’s participation in 
proceedings · · · · · · · ·
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AFGHANISTAN

1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

COUNTRY REPORT CARDSANNEX II

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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BANGLADESH

1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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BHUTAN

1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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INDIA

1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses

Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

MALDIVES

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

NEPAL

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services

           Balochistan ·
           Islamabad Capital Territory ·
           Gilgit-Baltistan ·
           Khyber Pakhtunkhwa ·
           Punjab ·
           Sindh ·
Reporting, assessment and response procedures

           Balochistan ·
           Gilgit-Baltistan ·
           Islamabad Capital Territory ·
           Khyber Pakhtunkhwa ·
           Punjab ·
           Sindh ·
Alternative care

           Balochistan ·
           Gilgit-Baltistan ·
           Islamabad Capital Territory ·
           Khyber Pakhtunkhwa ·
           Punjab ·
           Sindh ·
Adoption/ guardianship/ kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of Children ·
Child marriage and forced marriage ·
Child work and child labour 

           Federal ·
           Balochistan ·
           Gilgit-Baltistan ·
           Islamabad Capital Territory ·
           Khyber Pakhtunkhwa ·
           Punjab ·
           Sindh ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·

PAKISTAN

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·
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1. CHILD CARE AND PROTECTION SERVICES

Responsibility for prevention, early intervention and response services ·
Reporting, assessment and response procedures ·
Alternative care ·
Adoption/guardianship/kafalah ·
Surrogacy ·
2. PROHIBITION OF ALL FORMS OF VIOLENCE

Physical abuse, emotional abuse, neglect and maltreatment ·
Sexual abuse and sexual exploitation ·
Abduction, sale and trafficking of children ·
Child marriage and forced marriage ·
Child work and child labour ·
Children in armed conflict ·
Other practices harmful to children ·
Extraterritoriality and extradition ·
3. JUSTICE FOR CHILDREN

A. Child victims and witnesses in criminal proceedings

Children recognized as capable witnesses ·
Proceedings can be initiated ex officio and not privately settled unless in the best interest of the child ·
Measures to facilitate testimony and reduce hardship ·
Protection of privacy and safety ·
Compensation ·
B. Children in conflict with the law

General due process rights ·
Age and criminal responsibility ·
Arrest, investigation and pre-trial detention ·
Diversion ·
Courts and trial proceedings ·
Sentencing ·
Children deprived of liberty ·
Records and privacy ·
C. Access to justice for children in civil proceedings

Access to complaints mechanism and redress for violations ·
Best interest the primary consideration ·
Right to participate and have views given due consideration ·
Measures to facilitate children’s participation in proceedings ·

SRI LANKA

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework is weak 
on compliancy, with significant 
gaps or inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, with only 
minor gaps or inconsistencies

Level 4: 
Legislative 
framework complies 
with standards
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BANGLADESH

Constitution of the People’s Republic of Bangladesh 1972
Acid Crimes Prevention Act 2002
Acid Offences Control Act 2002 
Anti-Torture Act
Army Act 1952
Bangladesh Labour Act 2006
Bengali Jail Code 1920
Borstal Schools Act 1928
Code of Civil Procedure 1908, as amended
Children Act 2013 
Children (Amendment) Act 2018
Child Marriage Restraint Act 2017 and Rules

NATIONAL LEGISLATION

BIBLIOGRAPHY

AFGHANISTAN

Constitution of the Islamic Republic of Afghanistan 2004
Child Guardianship Law 2014
Civil Code 
Civil Procedure Code 
Criminal Procedure Code 2004 
Annex I to Criminal Procedure Code on Crimes against National and International Security 
Annex II to the Criminal Procedure Code on use of Alternatives to Imprisonment and 
Juvenile Detention
Education Law 2008
Juvenile Code 2005
Law on Alternatives to Imprisonment and Detention
Law on Combatting Trafficking in Persons and Smuggling of Migrants 2017
Law on Elimination of Violence Against Women
Law on Extradition of Suspects, Accused and Convicts
Law on Fighting against Terrorist Crimes
Law on Mass Media 
Law on Protection of Child Rights 
Law on Prison and Detention Centres 
Law on Prohibition of Torture
Law on Prohibition of Harassment of Women and Children 
Law on Rehabilitation and Correction Centres for Juveniles 2009 
Law on Social Protection 
Labour Law 2007
Legal Advocate Law 
Penal Code 2017
Police Law 2005
Shiite Personal Status Law
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Christian Marriage Act 1872
Code of Criminal Procedure 1898, as amended
Digital Security Act 2018
Divorce Act 1869
Domestic Violence (Prevention and Protection) Act, 2010 and Rules (2013)
Dowry Prohibition Act 1980
Evidence Act 1872
Extradition Act 1974
Family Court Ordinance 1985
Guardians and Wards Act 1980
Hindu Marriage Registration Act 2012
Information and Communication Technology Act 2006
Legal Aid Act 2000
Muslim Family Laws Ordinance 1961
Muslim Personal Law (Sharia) Application Act 1937
National Human Rights Commission Act 2009
Oaths Act 1873
Orphanages and Widows’ Homes Act 1944 
Parsi Marriage and Divorce Act
Penal Code 1860, as amended
Pornography Control Act 2012
Prisons Act 1894
Prevention and Suppression of Human Trafficking Act 2012 
Prevention of Oppression against Women and Children Act 2000, as amended 2003 
Special Marriage Act 1872
Torture and Custodial Death (Prevention) Act 2013
Vagrant and Homeless Persons Act 2011
Whipping Act 1909

BHUTAN

Constitution of the Kingdom of Bhutan 2008
Bhutan Information Communication and Media Act
Child Adoption Act of Bhutan 2012
Child Care and Protection Act of Bhutan 2011
Civil and Criminal Procedure Code of Bhutan 2001 and its amendment in 2011
Domestic Violence Prevention Act of Bhutan 2013 and Rules
Extradition Act 1989 
Evidence Act of Bhutan 2005
Immigration Act of the Kingdom of Bhutan 2007
Labour and Employment Act of Bhutan 2007 
Marriage Act of Bhutan 1980 and its Amendment in 1996
Penal Code of Bhutan 2004 and its Amendment in 2011
Prison Act of Bhutan 2009
Royal Bhutan Police Act 2009
Acceptable Forms of Child Labour Regulation
Adoption Rules and Regulations 2016
Child Adoption Guidelines 2017
Child Care and Protection Rules and Regulations 2015
Defence Service Rules and Regulations
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INDIA

Constitution of India
Bonded Labour System (Abolition) Act 1976 
Code of Criminal Procedure 1973; Criminal Procedure Code (Amendment) Act 2005 and 2008
Code of Civil Procedure 1908
Commission for the Protection of Child Rights Act 2005
Criminal Law (Amendment) Ordinance No. 2 of 2018
Criminal Law (Amendment) Act, No. 13 of 2013
Child Labour (Prohibition and Regulation) Act 1986 and Amendment Act No. 35 of 2016
Dowry Prohibition Act 1961
Extradition Act 1962
Factories Act 1948
Family Courts Act 1984
Guardians and Wards Act 1890 (Amended 2010) 
Hindu Adoption and Maintenance Act 1956 (Amended 2010)
Hindu Marriage Act 1955
Immoral Traffic (Prevention) Act 1956
India Penal Code 1890 
Indian Christian Marriage Act 1872
Indian Divorce Act 1869
Indian Evidence Act 1872
Indecent Representation of Women (Prohibition) Act 1956 
Information Technology (Amendment) Act 2008 
Juvenile Justice (Care and Protection of Children) Act 2015
Muslim Personal Law (Shariat) Application Act 1937
Orphanages and Other Charitable Homes (Supervision and Control) Act 1960
Parsi Marriage and Divorce Act 1936
Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act 2003
Probation of Offenders Act 1958
Protection of Child Rights Act 2005
Protection of Women from Domestic Violence Act 2005 
Prohibition of Child Marriage Act 2006
Protection of Children from Sexual Offences Act 2012
Right of Children to Free and Compulsory Education Act 2009
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act 
Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 2018 (passed by the Lok 
Sabha (lower house) in July 2018)
Adoption Regulations 2017
Child Labour (Prohibition and Regulation) Amendment Rules 2017
Juvenile Justice (Care and Protection of Children) Model Rules 2016
Protection of Children from Sexual Offences Rules 2012

MALDIVES

Constitution of the Republic of Maldives 2008
Anti-Torture Act (Law No. 13/2013)
Armed Forces Act (Law No.1/2008)
Child Rights Protection Act (Law No. 19/2019)
Criminal Procedure Act (Law No. 12/2016) 
Domestic Violence Act (Law No. 3/2012)
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Drugs Act (Law No. 17/2011)
Employment Act (Law No. 2/2008) 3rd Amendment 2014; 4th Amendment 2015; 5th 
Amendment 2016
Extradition Act (Law No. 1/2015)
Family Law Act (Law No. 4/ 2000)
Gender Equality Act (Law No. 18/2015)
Human Rights Commission Act (Law No. 6/2006)
Juvenile Justice Act (Law No. 18/2019)
Law on Legal Representation in Criminal Cases (Law No. 2/2015) 
Law on Protection of the Rights of Children (Law No. 9/91)
Law on Special Measures for Perpetrators of Child Sexual Abuse (Law No. 12/ 2009)
Penal Code 2014
Police Act Law No. 5/2008  
Prevention of Human Trafficking Act (Law No. 12/2013)
Prisons and Parole Act (Law No. 14/2013)
Prosecutor General’s Act (Law No. 9/2008)  
Sexual Harassment and Prevention Act (Law No. 16/2014) 
Sexual Abuse Act (Law No. 17/2014) 
Regulation on Conducting Trials, Investigations and Sentencing Fairly for Offences 
Committed by Minors 2006 
General Regulation on Prevention of Domestic Violence (Regulation No.: 2018/R-101)
Ministry of Gender and Family Procedure Manual on Delivery of Services 2011
Guidelines and Recommendations for Institutional Child Care Home in Maldives

NEPAL

Constitution of Nepal 2015
Child Labour (Prohibition and Regulation) Act No. 1 of 2056 (2000) 
Act Relating to Children 2018
Criminal Offences (Sentencing and Execution) Act No. 38 of 2074 (2017) 
Domestic Violence (Offence and Punishment) Act No. 1 of 2066 (2009) 
Evidence Act No. 24 of 2031
Extradition Act 1988
Human Trafficking and Transportation (Control) Act No. 5 of 2064 (2007)
Labour Act 2017
Legal Aid Act No. 16 of 2054 (1997) 
Mutual Legal Assistance Act No. 72070 (2014) 
National Civil (Code) Act No. 34 of 2017 (2074)
National Civil Procedure (Code) Act No. 35 of 2017
National Criminal Procedure (Code) Act No. 37 of 2074 (2017)
National Human Rights Commission Act, No. 14 of 2068 (2012)
National Penal (Code) Act No. 36 2017 (2074)
Police Act No. 8 of 2012 (1955) 
Prisons Act, 2019 (1963)
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SRI LANKA

Constitution of the Democratic Socialist Republic of Sri Lanka 1978
The Children (Judicial Protection) Bill
Adoption of Children Ordinance No. 24 of 1949 as amended by Act Nos. 38 of 1979 and 15 of 1992
Age of Majority Ordinance No. 7 of 1865 as amended by Act No. 17 of 1989 
Assistance to and Protection of Victims of Crime and Witnesses Act No. 4 of 2015
Bail Act No. 30 of 1997 
Children & Young Persons Ordinance No. 48 of 1939 as amended
Children and Young Persons (Harmful Publications) Act No 48 of 1956
Civil Procedure Code (1889) and relevant amendments 
Civil Aspect of International Child Abduction, Act No. 10 of 2001

Constitution of the Islamic Republic of Pakistan 1973
Bonded Labour System Abolition Act 1992
Child Marriages Restraint Act 1929 
Criminal Law Amendment Act 2004
Criminal Law (Amendment) Act 2016 (Act No. VI of 2016)
Criminal Law (Second Amendment) Act 2016 (Act No. X of 2016)
Criminal Law (Amendment) (Offences in the Name or on pretext of Honour) (Act XLIII of 2016)
Criminal Law (Amendment) (Offences Relating to Rape) Act 2016 (Act XLIV of 2016)
Criminal Law (Third Amendment) Act 2011
Criminal Law (Amendment) Act 2010
Criminal Law (Amendment) Act 2004
Code of Criminal Procedure 1898; Code of Criminal Procedure (Amendment) Ordinance 2006
Domestic Violence (Prevention and Protection) Act 2012
Employment of Children Act 1991
Guardians and Wards Act 1890
Juvenile Justice System Act 2018
Penal Code
Prevention of Electronic Crimes Act, 2016 (Act No. XL of 2016)
Prevention and Control of Human Trafficking Ordinance 2002; Prevention of Trafficking in Persons 
Act 2018 
Protection of Women (Criminal Law Amendments) Act 2006 
Pakistan Penal Code 1860
Probation of Offenders Ordinance 1960
Provincial Suppression of Prostitution Ordinance 1961 
Right to Free and Compulsory Education Act 2012
Balochistan Child Protection Act 2016 
Gilgit-Baltistan Child Protection Response Act 2017 
Islamabad Capital Territory Child Protection Act 2018
Khyber Pakhtunkhwa Child Protection and Welfare Act 2010; Amendment Act 2016 and Rules 2016
Punjab Destitute and Neglected Children Act 2004; Amendment Act 2017 
Sindh Child Marriages Restraint Act 2013
Sindh Child Protection Authority Act 2011 and Rules 2016
Sindh Orphanages (Supervision and Control) Act 1976 and Rules 1988 
Sindh Prohibition of Child Employment Act 2017
Sindh Prohibition of Corporal Punishment Act 2016

PAKISTAN
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Code of Criminal Procedure Act No. 15 of 1979 and in particular Amendment Act Nos. 20 of 
1995, 19 of 1997 and 28 of 1998
Convention on Preventing and Combating Trafficking in Women and Children for Prostitution Act 
No. 30 of 2005
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 
Act, No. 22 of 1994
Community Based Corrections Act No. 46 of 1999 
Corporal Punishment (Repeal) Act No 23 of 2005
Drug Dependent Persons (Treatment and Rehabilitation) Act No. 54 of 2007 
Education Ordinance No 31 of 1939
Employment of Women Young Persons and Children’s Ordinance No 47 of 1956 as amended
Evidence (Special Provisions) Act No. 32 of 1999
Extradition Act No. 8 of 1977
Factories Ordinance No. 45 of 1942
Houses of Detention Ordinance (1907) as amended
Human Rights Commission of Sri Lanka Act No. 21 of 1996
International Convention for the Protection of all Persons from Enforced Disappearance Act, No. 
5 of 2018 
International Covenant on Civil and Political Rights (ICCPR) Act No. 56 of 2007
Kandyan Marriage and Divorce (Amendment) Act, No. 19 of 1995
Legal Aid Law No. 27 of 1978
Maintenance Act No. 37 of 1999
Marriage Registration (Amendment) Act No. 18 of 1995
Mediation Boards (Amendment) Act, No. 4 of 2011
Minimum Wages (Indian Labour) Ordinance No. 27 of 1927
Mines and Minerals Act No. 57 of 1981 
Muslim Marriage and Divorce Act No. 41 of 1975
Mutual Assistance in Criminal Matters Act No. 25 of 2002
National Child Protection Authority Act No. 50 of 1998
National Policy for Alternative Care of Children
Obscene Publications Ordinance No. 4 of 1927 as amended by Act No. 22 of 1983 
Penal Code and in particular Amendment Act No. 22 of 1995, 29 of 1998, 16 of 2006
Prevention of Domestic Violence Act, No. 34 of 2005
Prevention of Terrorism (Temporary Provisions) Act, No. 48 of 1979
Prohibition of Ragging and other forms of violence in Educational Institutions Act No. 20 of 1998
Probation of Offenders Ordinance No. 42 of 1944
Registration of Domestic Servants Ordinance No. 28 of 1871
Shop and Office Employees Act No. 19 of 1954
The Trade Unions Ordinance No. 14 of 1935
Vagrants Ordinance
Voluntary Social Service Organisations (Registration and Supervision) Act
Youthful offenders Training Schools Ordinance No. 42 of 1944
Model Children’s Homes Statute 2013 
National Policy on the Alternative Care of Children (draft)
Guidelines and Standards for Childcare Institutions in Sri Lanka, NCPA, 2013
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Convention on the Rights of the Child (CRC)

Optional Protocol to the CRC on sale of children, child prostitution and child pornography, 2002 
(OPSC)

Optional Protocol to the CRC on the Involvement of children in armed conflict, 2002 (OPAC)

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 1981 

Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages, 
1964 

Convention on the Rights of Persons with Disabilities, 2006 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
1987

Covenant on the Rights of the Child in Islam, 2005

Council of Europe Convention on Protection of Children against Sexual Exploitation and Sexual 
Abuse (“Lanzarote Convention”), 2010

Council of Europe Convention on Cybercrime (“Budapest Convention”), 2001

Council of Europe Guidelines on Child-Friendly Justice, 2010

Declaration on the Rights of Indigenous Peoples, 2007

European Convention on the Exercise of Children’s Rights, 2003 

Hague Convention on Protection of Children and Cooperation in Respect of Intercountry 
Adoption, 1993

Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation 
in Respect of Parental Responsibility and Measures for the Protection of Children, 1996

ILO (International Labour Organization) Convention 138 on Minimum Age, 1999 

ILO (International Labour Organization) Convention 182 on the Worst Forms of Child Labour, 1999

ILO (International Labour Organization) Convention 189 on Domestic Workers, 2011 

Protocol to Prevent, Suppress and Punish Trafficking in Persons especially Women and Children 
(Palermo Protocol), 2000, supplementing the UN Convention against Transnational Organized 
Crimes 

Report of the Special Rapporteur on the Sale of Children, Child Prostitution and Child 
Pornography, “Study on Information and Communication Technologies and the Sale and Sexual 
Exploitation of Children”, A/HRC/28/56, 2014 

______ “Study on the Care, Recovery and Reintegration of Child Victims of Sale and Sexual 
Exploitation”, A/70/222, 2015

______ “Study on Illegal Adoptions”, A/HRC/34/55, 2017 

______ “Thematic Study on Surrogacy”, A/HRC/37/60, 2018 

UN CEDAW Committee (United Nations Committee on the Elimination of Discrimination against 
Women), “General Recommendation No. 19: Violence against women”, 1992 
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566 Child Rights Protection Act, s. 8; Family Act, s. 40-44.
567 Afghanistan Civil Code, arts. 236–242; Bhutan Civil 

and Criminal Procedure Code, s.7.2.
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Mandate for prevention, early intervention and response

1.1 The law includes a statement of the 
government’s obligation to support 
families in their child-rearing 
responsibilities, and to protect 
children from all forms of violence, 
abuse, neglect or exploitation.1 

·

The Constitution of the Islamic Republic of Afghanistan 
affirms that family is the fundamental pillar of society and 
the State shall adopt necessary measures to attain the 
physical and spiritual health of the family. There should 
be a special focus on the child and mother, how children 
are brought up, and the elimination of related traditions 
contrary to the principles of Islam (art. 54).

The objectives of the Juvenile Code 2005 include: 
respecting the vital role of children in society and protecting 
their physical, moral, intellectual and social welfare; 
specifying the responsibilities of parents, guardians or 
the legal representative with regards to children in their 
custody; and protecting children at risk and in need of care 
and protection (art. 2). 

The Law on Protection of Child Rights includes a broad 
obligation on the government and non-government 
organizations (NGOs) to support parents and/or legal 
guardians of children to put in place measures to improve 
living standards of children and ensure the provision of 
suitable food, clothes and shelter (art. 21). It also requires 
ministries, governmental organizations and NGOs to take 
necessary measures to prevent exploitation of children 
(art. 22). 

1.2 A government focal point has 
been designated to coordinate 
child protection services,2 
defined broadly to encompass 
a full continuum of prevention, 
mitigation and response services. 
These services aim to strengthen 
the ability of parents in the 
protection, care and development 
of their children, and to support 
the recovery and reintegration of 
children who have experienced any 
form of violence, abuse, neglect or 
exploitation.3 ·

The Ministry of Labour and Social Affairs is responsible for 
managing social services for children and families but its 
mandate, authority and responsibilities with respect to child 
protection services are not clearly articulated in the law.  
Chapter 6 of the Juvenile Code, on assistance to children 
in need of care and protection, does not clearly designate a 
lead agency for managing and coordinating child protection 
services. It focuses primarily on the types of court orders 
that can be made in response to a child in need of care 
and protection, rather than provision of a full continuum 
of prevention, early intervention and response services for 
children and their families. 

The Law on Protection of Child Rights does not fully 
address this gap. It establishes an inter-agency National 
Commission on Protection of Child Rights (art. 9) and a 
Technical Committee on the Protection of Child Rights (art. 
10), both with a broad mandate for child rights promotion and 
coordination. It includes a provision on supporting children at 
risk or in need of care stating in general terms that the Ministry 
must support children who are at risk, “unusual” or in need 
of care by ensuring their safety in orphanages and specialized 
social services organizations, and support children who have 
been exploited by enrolling them in technical and vocational 
education centres (art. 47). However, there is no clear mandate 
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for the Ministry in coordinating child protection, prevention, 
early intervention and response services more broadly, similar 
to the defined role of the Ministry of Women’s Affairs with 
respect to violence against women. 

The Law on Elimination of Violence Against Women 2009 
designates the Ministry of Women’s Affairs as the lead 
agency for prevention of violence against women, including 
girls. The Ministry is mandated to adopt preventive and 
protective measures, in cooperation with other ministries, 
governmental and non-governmental organizations and 
relevant agencies. These measures include coordinating 
services to prevent violence, conducting training and public 
awareness, and providing protection for the victims of 
violence in protection and other safe places (art. 8).

1.3 The designated agency has 
clear authority to monitor and 
regulate child protection service 
providers (government and non-
government).4 ·

The Juvenile Code makes reference to “social services 
institutions”, and requires that they follow instructions 
issued by the courts and submit monthly reports with 
respect to individual children (art. 54). However, the term 
‘social services institutions’ is not defined and there is no 
provision for the regulation, monitoring and accreditation of 
child protection service providers. 

Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection that 
encompasses children under 18 
years who are orphaned or without 
parental care and who have 
experienced, or at risk of, all forms 
of violence, abuse, neglect and 
exploitation.5 ·

The Juvenile Code defines a child in need of care and 
protection as a person under the age of 18 whose physical, 
psychological and emotional health and security are at risk; 
whose interests and education conditions are jeopardized; 
who has been abused by elders or a person having 
authority over him/her; and who has been abandoned 
by his/her parents (art. 52). This is framed broadly and 
could be interpreted to encompass children experiencing 
all forms of violence, abuse, neglect and exploitation. 
However it does not provide a clear definition of ‘abuse’ in 
all its forms (physical, emotional, sexual), and the abuse 
clause applies only when the child has been victimized by 
a parent/guardian. The definition includes children who are 
abandoned, but not those who are orphaned or otherwise 
without parental care (temporarily or permanently).

1.5 The law makes provision for 
reporting children in need of 
care and protection, including an 
accessible mechanism for children/
families to request assistance, 
and mandatory reporting for 
professionals working with children.6

·
The Juvenile Code states that a child, his/her legal 
representative, the prosecutor and/or any competent 
authority can make a request to the court for a finding that a 
child is in need of care and protection (art. 52.2). No provision 
has been made for mandatory reporting of children in need of 
care and protection, or for establishment of a mechanism for 
children and families to request social welfare assistance.

1.6 There are clearly defined 
procedures for referral, 
assessment/investigation and inter-
agency cooperation in responding 
to children in need of care and 
protection, and for making 
decisions about what support 
and interventions are appropriate 
and necessary in the child’s best 
interest.7 ·

The Juvenile Code only addresses procedures for applying 
to the courts for a care and protection order. It does not 
provide guidance on procedures for reporting, assessment, 
inter-agency coordination and care planning.  The Child 
Protection Action Network (CPAN) has reportedly developed 
child protection case management procedures (Child Notice 
Afghanistan 2015), but the principles and procedures for 
care planning have not been entrenched in law. 

With respect to cases of violence against women and girls, 
the Law on Elimination of Violence Against Women states 
that a victim of violence and/or her relatives, may complain 
in writing to police, the Huqooq Department (which seeks 
out of court resolutions to civil disputes), courts and other 
relevant authorities. The agency receiving the report is 
required to inform the Ministry of Women Affairs, which 
must take necessary measures to contact and follow-up 
with the victim (art. 7). 
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1.7 Guidance is provided on how to 
accurately assess the age of a child 
to ensure that children are afforded 
the protection they are entitled to 
under law.8

·

The Juvenile Code outlines procedures for age 
determination “during investigation and trial” (art. 6) but 
this is phrased in relation to children in conflict with the law 
rather than all categories of children in need of protection. 
In the context of criminal proceedings, the Penal Code 
outlines procedures for forensic age verification (art. 102). 

The Civil Procedure Code states that if determining the age 
of persons, especially of women and children, is considered 
important during the trial proceedings and the person does 
not possess citizenship documents or there is a difference 
between his/her age as recorded in the citizenship 
document and his/her appearance, the court must request 
the opinion of a judicial doctor or another doctor. If the 
determination of age based on the opinion of the judicial 
doctor or another doctor varies from the background of the 
case and the appearances of the person, the issue of age 
determination is referred to a medical panel of not less than 
three persons (art. 179).

1.8 The right of children to express 
their views and to participate in 
decision-making about their care 
and protection is guaranteed.9 ·

The Juvenile Code 2005 states that in care and protection 
hearings the juvenile court shall hear the child’s statements, 
“unless the hearing is harmful to the psychological 
and physical well-being of the child as per his/her age, 
health and/or intellectual faculties” (art. 53.1). Apart from 
expressing their views in court proceedings, the Juvenile 
Code does not address children’s participation in decision-
making regarding their care and protection more broadly. 

1.9 The law makes provision for 
a range of care, recovery and 
reintegration services for children, 
including immediate crises needs 
and ongoing support relating 
to their physical and mental 
health, safety, repatriation/family 
reunification or alternative care, 
education, vocational training and 
life skills, and legal assistance.10

·

Chapter 6 of the Juvenile Code 2005 authorizes the court to 
apply “assistance and rehabilitation measures” for children 
in need of care and protection, including appointment of a 
legal guardian and sending a child to “health, educational 
or vocational training institutions” (art. 55). However, it 
does not provide guidance on the types of care, recovery, 
reintegration and family support services that should 
be available for children in need of protection and their 
families. 

The Law on Protection of Child Rights states that child 
victims have the right to access free emergency medical 
services; to support centres, orphanages, and other secure 
places (with their consent); to reintegration to their family 
and society; and to continuous care for their condition and 
status (art 90). 

The  Law on Elimination of Violence Against Women, 
applicable only to girls and only to incidents of violence, 
states that victims have the right to access shelter or other 
safe places, free access to emergency health services, and 
to have an advocate or legal aid provider (art. 6).

1.10 The law emphasizes preventing 
family separation and preserving 
family unity as an important 
component of the child protection 
system. Before resorting to 
separation, provision is made for 
less intrusive interventions aimed 
at supporting parents and restoring 
or enhancing the family’s capacity 
to take care of the child, unless 
separation is necessary to protect 
the child.11

·

The Juvenile Code includes the option for children in need 
of protection to remain in their current family environment 
with support and supervision. Under article 55, supportive 
and rehabilitative measures are targeted primarily at the 
child, and no explicit provision has been made for providing 
family support services to address the factors that placed 
the child at risk and to facilitate family reunification. 
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1.11 The law provides for care and 
protection orders or other formal 
interventions, including restraining 
orders and removal of the child 
or perpetrator where necessary to 
protect the child from significant 
harm and in the child’s best 
interest.12

·

The Juvenile Code states that the Juvenile Court can 
make necessary decisions about whether a child is in 
need of care and protection at the request of the child, 
his/her legal representative, the prosecutor and/or any 
competent authority (art. 52.2). Where a child is found to 
be in need of care and protection, the court may adopt one 
of the following supportive and rehabilitative measures: 
appoint a legal guardian allowing the child to remain in 
his/her current environment and sent to the educational 
institutions, if so ordered to by the court; allowing the 
child to remain in his/her current environment and attend 
a health, education or vocational training institution; 
separating the child from his/her current environment 
and keeping him/her under the care and supervision of a 
legal guardian so that the guardian can send the child to 
the health, educational or vocational training institutions, 
if ordered to by the court. The health, educational and 
vocational training institutions and the child’s legal 
representative must supervise the behaviour and conduct 
of the child and submit written reports to the court on the 
child’s rehabilitation progress (art. 55). 

1.12 Any decision regarding the 
removal of a child against the 
wishes of his or her parents must 
be made by competent authorities 
and subject to judicial review. In 
any such proceedings, the child, 
parents and other interested 
parties have the right to participate 
in the proceedings and make their 
views known.13 ·

Under the Juvenile Code, the removal of a child in need 
of protection from his/her living environment requires an 
order from the Juvenile Court (art. 55). The Court must hear 
the views of both the child and his/her legal representative, 
defined in article 53 as parents, guardians, executors, 
relatives, attorney or legal guardian of a child. 

The Law on Protection of Child Rights guarantees children 
the right to remain with their parents and prohibits 
separation of children from parents without their consent, 
unless necessary in the best interest of the child because 
the child has been neglected or exploited and/or due to 
separation of parents from each other. It also requires 
relevant authorities to take necessary measures to prevent 
the separation of children from their parents. The court, in 
making its decision, must give both side the opportunity to 
express their view (art. 12.24, 64).

1.13 The decision is regularly reviewed, 
with the aim of promoting the 
child’s return to parental care, once 
the original causes of removal 
have been resolved.14 ·

The Juvenile Code states that social services institutions 
must submit monthly reports to the court on the child’s 
rehabilitation progress (art 54). The Code also gives the 
Juvenile Court authority to review, every six months, 
the decision to remove a child, but only at the request 
of the parents, legal representative or the social services 
institutions (art. 57).

Alternative care

1.14 There is a legal obligation on the 
State to provide alternative care 
for children without parental care 
or who cannot in their best interest 
be permitted to remain in parental 
care.15

·

The Juvenile Code does not include an explicit statement 
of the State’s obligation to provide alternative care for 
children, but article 57 states that where a child has no 
legal representative, the court shall appoint a guardian 
for the child. The definition of children who are in need 
of protection and entitled to supportive and rehabilitative 
measures includes children who are at risk of harm or have 
been abused or abandoned by their parents (art. 52.1).

The Child Guardianship Law 2014 provides for the 
appointment of guardians for children who are orphaned, 
abandoned, unaccompanied or whose parents have been 
declared ineligible by the courts. The stated objectives 
of the law are to support and help orphans and children 
without guardians to ensure their material and spiritual 
interests and provide conditions for their growth, healthy 
nurture and education, and to appoint guardians for 
orphans and children without a guardian (art. 2). 
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The law states that the care of orphaned or unaccompanied 
children who are not under guardianship is vested in the 
Government and the Ministry of Labour, Social Affairs, 
Martyrs and the Disabled is obliged to ensure their care in a 
charitable orphanage (art. 6(2)). 

The Law on Protection of Child Rights requires the Ministry 
of Labour and Social Affairs to establish orphanages 
for “indigent” children and orphans (art. 44). When a 
child is separated from his/her family, temporarily or 
permanently, or living with his/her family members is 
not in the interest of the child, the relevant government 
organization is obliged to keep the child under protection 
and guardianship. Relevant persons and government 
organisations must protect, care for and keep the child 
under guardianship in such a way that it replaces the care 
of his/her parent (art. 68).

In its 2011 Concluding Observations, the UN Committee 
on the Rights of the Child noted with concern that there is 
no system to provide special protection and assistance to 
children deprived of a family environment. 

1.15 A competent government authority 
has been designated to ensure 
the supervision of the safety, well-
being and development of any 
child placed in alternative care.16

·

The Juvenile Code does not designate a government 
agency to monitor and supervise children in alternative 
care. Those that are in alternative care as a result of a court 
order (supportive and rehabilitative measures under article 
55 or guardianship order under article 57) remain under 
the supervision of the Court. Social services institutions are 
required to submit monthly reports on the rehabilitation 
progress of children in need of protection (art. 54) and the 
guardians of children subject to a guardianship order are 
required to report to the Court on the child’s behaviour, 
conduct and rehabilitation progress every three months 
(art. 60.8). 

The Child Guardianship Law 2014 further states that the 
Ministry of Labour and Social Affairs, Martyrs and the 
Disabled, is required to periodically supervise the children 
under the custody of governmental orphanages and 
registered charity organizations and send the report to the 
relevant court. However, this requirement is under article 
23 on Escape of Children under Guardianship and appears 
to apply only to children placed in residential care because 
they have escaped and the court has terminated the 
guardianship order.

1.16 A range of emergency, short-
term and long-term alternative 
care options are provided for and 
regulated by the law, including 
kinship care, respite care, foster 
care, supervised independent 
living arrangements, adoption/
kafalah, and residential care.17

·

The Juvenile Code and Child Guardianship Law make 
provision for two forms of alternative care: appointment of 
a guardian and sending children to a “health, educational or 
vocational training institution”. 

Afghanistan laws do not make provision for adoption 
but children who are orphaned, abandoned or otherwise 
without parental care may have a guardian appointed under 
the Juvenile Code (Chapter 7) or Child Guardianship Law. 
Neither law designates an agency to oversee the process 
and to assess and select the most suitable guardians for 
children in need of parental care.

In its 2011 Concluding Observations, the UN Committee on 
the Rights of the Child noted with concern that Afghanistan 
does not practice adoption or kafalah and other alternative 
care options such as foster care remain underdeveloped 
leading to excessive institutionalization of children.
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1.17 Standards of care are in place 
for all alternative care providers. 
Care standards for residential 
care facilities ensure quality and 
conditions that are conducive to 
the child’s development, such as 
individualized and small-group 
care.18

·

The Juvenile Code does not include any general qualifying 
criteria for guardians or outline the standard of care that 
guardians must provide, other than the general statement 
that they have all the authorities and responsibilities of 
the child’s parents (art. 59.2). The law does not outline 
standards of care for all alternative care providers or 
designate a government ministry to issue and enforce 
minimum standards.

The Child Guardianship Law 2014 outlines general 
qualifying criteria for guardians (art. 6), states that 
guardians have the same rights and obligations concerning 
etiquette, respect, and kindness as between parent and 
child; obligates guardians to provide educational or 
technical and vocational training opportunity for the child; 
and states that guardians cannot beat the child or physically 
and mentally torture her/him and/or appoint her/him into 
illegal or hard labour (art. 7) or abuse, neglect or exploit the 
child (art. 13). 

However, detailed standards of care have yet to be 
developed for children in all forms of alternative care. 

1.18 All alternative care providers must 
be registered with and authorized 
by the social welfare or other 
competent authority.19

·

The Juvenile Code does not require alternative care 
providers to be registered. In its 2011 Concluding 
Observations, the UN Committee on the Rights of the Child 
expressed concern that most alternative care facilities are 
unregistered and not adequately regulated or monitored.

The Law on Protection of Child Rights states that the 
Ministry of Labour and Social Affairs must establish 
orphanages for indigent and orphaned children, but does 
not require alternative care providers to be approved and 
registered by the Ministry (art. 44).

1.19 The law requires independent 
inspection and monitoring of 
all children in alternative care, 
including frequent scheduled and 
unannounced visits.20

·

The Juvenile Code does not address monitoring or 
inspection of children in alternative care. 

The Child Guardianship Law 2014 states that the Ministry 
of Labour and Social Affairs, Martyrs and Disabled, is 
required to periodically supervise the children under the 
custody of governmental orphanages and registered charity 
organizations and send the report to the relevant court. 
However, this requirement is under the article on ‘Escape 
of Children under Guardianship’ and appears to apply only 
to children placed in residential care because they have 
escaped and the court has terminated the guardianship 
order (art. 23(4)).

The Law on Protection of Child Rights does not address this 
gap. It mandates the Ministry of Labour and Social Affairs, 
Martyrs and Disabled to monitor conditions of children in 
nurseries and kindergartens, but not children in alternative 
care (art. 42).

The Law on the Structure, Duties and Mandate of the 
Afghan Independent Human Rights Commission (AIHRC) 
2005 gives the AIHRC authority to visit detention centres 
to monitor the implementation laws on the treatment 
of prisoners (art. 21.6), but does not explicitly authorize 
independent monitoring and inspection of alternative care 
settings for children. However, the AIHRC Child Rights Unit 
reportedly undertakes regular monitoring of orphanages 
as part of its general mandate to protect and promote 
children’s rights (www.aihrc.org.af/home/childs).

http://www.aihrc.org.af/home/childs
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1.20 There is a standard process and 
criteria for the referral or admission 
of a child to an alternative care 
setting governed by the principles 
of necessity and suitability. This 
ensures children are admitted 
to alternative care only after all 
possible means of keeping them 
with their parents or extended 
family have been exhausted, and 
acceptable and justified reasons for 
entry into care exist.21

·

The Juvenile Code outlines procedures for the court to send 
children in need of protection to a “health, educational or 
vocational training institution” (Chapter 6) and to appoint 
a guardian for children without a legal representative 
(Chapter 7). However, it does not provide a standard 
process for all admissions to orphanages, children’s homes 
and other alternative care settings and does not include 
sufficient safeguards to ensure that children are admitted 
only after all possible means of keeping them with their 
parents or extended family have been exhausted.

The Law on Protection of Child Rights does not address 
this gap. It states only that protection and guardianship to 
children temporarily or permanently separated from their 
family (art. 68), and that conditions for accepting children in 
orphanages shall be regulated in accordance with relevant 
legislative document (art. 44.2). 

1.21 The law requires that alternative 
care decisions be based on the 
best interest of the child and take 
into account the nature and quality 
of the child’s attachment to his/
her family, the family’s capacity to 
safeguard the child’s well-being 
and harmonious development, 
the child’s need or desire to feel 
part of a family, the desirability of 
the child remaining within his/her 
community and country, the child’s 
cultural, linguistic and religious 
background, and the child’s 
relationships with siblings, with a 
view to avoiding their separation.22

·

The Juvenile Code does not require decisions about 
alternative care placements and appointment of a guardian 
be based on the best interest of the child, and does not 
provide guidance on factors to consider in making best 
interest determinations. The Child Guardianship Law does 
not include a clear statement of the best interest principle 
but does say that the court shall, in any case, give priority to 
the interests of the child (art. 14).

1.22 The law prohibits the recruitment 
and solicitation of children for 
placement in residential care by 
agencies, facilities or individuals.23 ·

Not addressed in the law.

1.23 The use of residential care is 
limited to cases where such a 
setting is specifically appropriate, 
necessary and constructive for the 
individual child concerned and in 
his/her best interest.24  

·
The Juvenile Code does not include any guidance on 
determining when a residential placement is appropriate 
and necessary in a child’s best interest. 

1.24 Children have the right to be 
involved in any decision about 
their placement, and to have 
their views given due weight in 
accordance with their evolving 
capacities.25

·

The Juvenile Code guarantees children in need of care 
and protection the right to express their views to the court 
(unless to do so would be harmful to the psychological and 
physical well-being of the child), but does not explicitly 
require the court to give those views due consideration 
when making decisions about removal of the child or 
placement in a health, educational or vocational training 
institution (art. 53.1). Chapter 7, on the appointment of 
guardians, states that the court must make a decision about 
the appointment of a guardian in the child’s presence, 
but does not guarantee the child the right to express his/
her views (art. 58.3).  The views of the child are not listed 
in the factors for the court to take into consideration 
when reviewing a guardianship order (art. 61). The Child 
Guardianship Law does not require the court to take the 
child’s views into account when making a guardianship 
order.
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1.25 All children who are in alternative 
care have individual care plans 
and are subject to regular, periodic 
reviews (preferably at least every 
three months) of their placement 
and of the care and treatment 
being provided.26 ·

The Juvenile Code does not require that children in 
alternative care have an individual care plan but does 
make provision for regular review by the Juvenile Court. 
The court has authority to review orders with respect to 
children in need of care and protection every six months, 
at the request of parents, legal representative or the social 
services institutions (art. 57). The court must review the 
appointment of a guardian once per month if the child is 
under 12 months, or once every three months if the child is 
more than 12 years (art. 57). Social service institutions are 
required to conduct an assessment of the placement and 
provide a report to the court (art. 61).

1.26 Children separated from their 
parents are entitled to maintain 
personal relations and direct 
contact with them, unless this 
is contrary to the child’s best 
interest.27 ·

The Juvenile Code states that children in need of care and 
protection who are subject to supportive and rehabilitation 
measures can request the Juvenile Court at any given time 
for a meeting with his/her family and legal representative 
(art. 55.5). This suggests that children are not entitled to 
maintain direct contact with their parents, but must apply to 
the court for each visit. 

The Law on Protection of Child Rights obliges relevant 
ministries, governmental and non-governmental 
organizations to establish personal or direct contact with 
a child separated from one or both parents, unless this 
contradicts the child’s interest (art. 65.1).

1.27 Children in care have access to an 
effective and impartial mechanism 
whereby they can notify 
complaints or concerns regarding 
their treatment or conditions of 
placement.28

·
Not addressed in the law.

Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has 
been designated to oversee the 
adoption/guardianship process, 
including determination of a child’s 
adoptability, assessment of the 
child’s needs, selection of the 
most appropriate environment for 
the child, and observation of the 
relationship between the child and 
prospective parents before the 
arrangement is finalized.29

·

Afghanistan laws do not make provision for adoption 
but children who are orphaned, abandoned or otherwise 
without parental care may have a guardian appointed under 
the Child Guardianship Law and the Juvenile Code (Chapter 
7). The law does not designate an agency to oversee 
the process and to assess and select the most suitable 
guardians for children in need of parental care. However, 
the Juvenile Code states that the court must send any 
petition for guardianship to the social services institution 
for necessary investigation and preparation of a report for 
the court (art. 58.2). 

1.29 The law prohibits or restricts 
private and independent adoption 
or guardianship arrangements.30 

·
There is no prohibition or restriction on independent 
guardianship arrangements and no process for matching 
of children with the most suitable guardians. The Juvenile 
Code states that any person who is interested in the welfare 
of a child can apply to the court for guardianship (art. 57). 
The Child Guardianship Law similarly states that couples 
who meet the eligibility requirements of the Act can apply 
for guardianship of a child (art. 9).

1.30 Adoptions/guardianships must 
be approved by the court or other 
competent authority based on a 
full assessment of the child and the 
prospective parents.31 ·

Under the Juvenile Code (Chapter 7) appointment of a 
guardian must be done by order of the Court. The Juvenile 
Court must send the petition for guardianship to the social 
services institutions for necessary investigations and 
provision of information. The social services institutions are 
obliged to report their findings to the court (art. 58.2). 
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1.31 The consent of the birth parents 
to adoption/guardianship must 
be fully informed and voluntary. 
The law prohibits any form of 
inducement or coercion, and 
requires that parents receive 
counselling before giving their 
consent.32 

·
The Juvenile Code states that the juvenile courts must make 
the decision about the appointment of a child’s guardian in 
the presence of the parents, but there is no requirement for 
informed and voluntary consent (art. 58.3). 

1.32 All children have a right to express 
their views on the proposed 
adoption/guardianship, having 
regard to their age and capacity, 
and an age has been set at which 
children’s consent to adoption is 
required.33 

·
The Juvenile Code states that the juvenile courts must make 
the decision about the appointment of a child’s guardian 
in the presence of the child and parents, but there is no 
requirement that the child’s views be heard and given due 
consideration (art. 58.3). The Law on Protection of Child 
Rights lacks a comprehensive statement of children’s right 
to express their views and participate in administrative and 
judicial decisions that affect them.

1.33 The best interest of the child is 
the paramount  consideration 
in any decision about adoption/
guardianship of a child.34

·

The Juvenile Code does not require decisions about 
guardianship to be based on the best interest of the child. 

The Child Guardianship Law does not include a clear 
statement of the best interest principle but does say that the 
court shall, in any case, give priority to the interests of the 
child (art. 14).

The Law on Protection of Child Rights lacks a 
comprehensive statement on the best interest principle 
applicable to guardianship.

1.34 Where permitted, intercountry 
adoption/guardianship is 
considered only if it has been 
determined that the child cannot 
be placed in a foster or an adoptive 
family or cannot in any suitable 
manner be cared for in the child’s 
country of origin.35 ·

Afghanistan does not permit intercountry adoptions, but 
there are no restrictions on appointing a non-resident as 
a child’s guardian. The Child Guardianship Law states that 
a guardian cannot take the child out of the country unless 
the permission of an authorized court has been obtained, 
and the court will consider the well-being of the child while 
issuing the permit (art. 17). However, there is no explicit 
statement that a permit should be granted only where it has 
been determined that the child cannot be suitably cared for 
within the country. 

The Law on Protection of Child Rights similarly prohibits 
a legal guardian from transferring a child abroad unless 
a permit from a competent court has been obtained (art. 
71) but does not include an explicit statement of the 
subsidiarity principle.

1.35 Intercountry adoptions, if 
permitted, are managed in 
accordance with The Hague 
Convention on the Protection 
of Children in the Context of 
Intercountry Adoption or similar 
safeguards.36 Analogous and 
appropriate safeguards are in 
place for non-residents seeking 
guardianship of a child. ·

The Child Guardianship Law requires a permit from the 
court before a guardian can remove a child from the 
country and requires the guardian to submit an annual 
report on the situation of the child to the political or 
consular office of Afghanistan. The political or consular 
office must, if the well-being of the child is at risk, submit 
the matter to the relevant court through the Ministry of 
Foreign Affairs (art. 17). However, there are no safeguards, 
in line with the Hague Convention, to ensure the best 
interest of the child is assured and to prevent sale of 
children or other illegal practices.  

The Law on Protection of Child Rights does not fully 
address this gap, but does make it an offence for a legal 
guardian to transfer a child abroad without a permit from a 
competent court (art. 71.1).
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1.36 If adoption agencies operate within 
the country, provision is made 
for their accreditation and for 
effective monitoring of activities to 
guarantee their transparency and 
accountability.37

N/A

1.37 Sale or trafficking in children 
that results in illegal adoptions/
guardianships, including 
improper financial gain and 
improperly inducing consent for 
the adoption/guardianship of a 
child, are prohibited by law and 
appropriately sanctioned.38

·
The Child Guardianship Law states that the guardianship of 
a child is voluntary and free, and the guardian cannot claim 
the costs of child guardianship period (art. 22). However, 
there is no prohibition on a parent or prospective guardians 
paying or receiving payment or reward in consideration 
for the guardianship, or to induce parental consent to the 
guardianship through improper payment or reward.

1.38 A comprehensive legal framework 
is in place to regulate surrogacy, 
if permitted, with appropriate 
safeguards to prevent the sale of 
or traffic in children in the context 
of surrogacy and to ensure that 
the best interest of the child is 
a primary consideration in all 
decisions with respect to parentage 
and parental responsibilities. 39

·
Afghanistan does not have a law prohibiting or regulating 
commercial surrogacy.

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited 
(including the use of any physical 
force intended to cause some 
degree of pain or discomfort, 
however light), and the criminal 
law on assault applies equally 
to children and adults with no 
defence for corporal punishment, 
reasonable correction or 
“chastisement” of a child.40 

·

The Penal Code 2017 offence of “beating a child” states that 
a person who beats, or physically or mentally disciplines or 
mistreats a child, but it does not result in his/her disability 
or injury shall be sentenced to short imprisonment. If the 
person is the legal guardian of the child, she/he shall be 
sentenced to short imprisonment of six months or a fine 
(art. 612). Physical abuse of a child resulting in injuries 
may be prosecuted as battery or major battery (art. 575). 
Perpetrators of battery and major battery are liable to the 
maximum punishment if the victim is a family member, 
student or under their guardianship or protection (art. 578).

The old Penal Code 1976 (now repealed) recognized a 
parent’s right to punish a child in the context of child-
rearing within the limits of religious and other laws (art. 54). 
In line with international standards, the new Penal Code 
2017 does not include a defence parental correction. The 
Shiite Personal Law states that parents and guardians can 
discipline their children to the extent that it does not require 
diat or compensation for injury (art. 194.6), but by virtue of 
article 916(2)(35) of Penal Code 2017, the new provisions on 
beating a child under article 612 would take precedence and 
any provisions of the Shiite Personal Law relating to crimes 
are abolished.



121

A
FG

H
A

N
ISTA

N

STANDARD SCORE RATIONALE

2.2 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited within the home/
family.41

·

The Juvenile Code states that contemptuous and 
harsh punishment of a child, even if for correction and 
rehabilitation purposes, is not allowed (art. 7).  This does 
not explicitly prohibit all forms of corporal punishment in 
the home/family, however under the Penal Code (art. 612), 
any beating or mistreatment of a child, even if it does not 
result in injury, is an offence.  The Law on the Elimination 
of Violence against Women also makes it an offence to 
beat a girl punishable even if it does not result in injury or 
disability (art. 23).

The Child Guardianship Law 2014 (art. 7.3) and the Law on 
Protection of Child Rights (art. 69.3) prohibit legal guardians 
from beating or physically or mentally torturing the child.

2.3 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in schools.42

·

The Education Law 2008 states that every kind of physical 
and psychological punishment of students is prohibited, 
even for their correction and chastisement (art. 39). 
Violators shall be prosecuted in accordance with the legal 
provisions. 

The Law on Protection of Child Rights requires the Ministry 
of Education to take necessary measures to prevent 
violence by teachers against a child (art. 56). 

The Penal Code states that a person who disciplines a 
student, intern or employee for the purpose of reform 
without battery or major battery shall be sentenced to 
alternative to imprisonment (art. 583). 

2.4 Corporal punishment and other 
cruel or degrading punishment or 
treatment is explicitly prohibited 
in residential care facilities for 
children.43

·
There are no standards for residential care facilities that 
explicitly prohibit corporal punishment but the Penal Code 
prohibits any beating or maltreatment of a child by anyone, 
including by a legal guardian or caregiver (art. 612).

2.5 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in all places of custody/
detention.44

·

The Juvenile Code prohibits only “contemptuous and 
harsh punishment”, even if for correction and rehabilitation 
purposes (art. 7). The Law on Juvenile Rehabilitation 
Centres 2009 prohibits inhuman disciplinary acts that are 
prejudicial and detrimental to the psychological, emotional, 
social, spiritual, moral and physical health and well-being 
of children (art. 31.2). However, this does not encompass all 
forms of corporal punishment, however light.

The Law on Protection of Child Rights more clearly 
prohibits corporal punishment of children in detention, 
prohibiting torture, unjust punishment, and inhuman, cruel 
and derogatory treatment of children, and stating no one 
can beat and physically and mentally “excruciate” the child 
(art. 87)

2.6 The law clearly defines and 
prohibits mental or emotional 
abuse of a child.45 ·

The Penal Code penalizes anyone who “mentally disciplines 
or mistreats a child” but the term is not clearly defined (art. 
612).

The Law on the Elimination of Violence against Women 
makes it an offence to curse, intimidate or degrade women 
and girls (art. 29). 

2.7 The law clearly defines and 
prohibits neglect or negligent 
treatment of a child.46 ·

There is no clear definition of neglect or negligent treatment 
of a child. The Penal Code prohibits deprivation of a 
child’s right to education and health services (art. 609); 
intentionally depriving a child from nursing or feeding, 
thereby endangering the child (art. 617); and failing, without 
reasonable excuse, to perform obligations to protect a 
person “disabled on account of age” (art. 633). 

AFGHANISTAN



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

122

STANDARD SCORE RATIONALE

2.8 The law clearly defines and 
prohibits torture or other cruel, 
inhuman or degrading treatment 
of children to obtain information or 
extract a confession from a child, 
or as a form of discipline, control 
or sentencing within the criminal 
justice system.47 

·

The Afghan Constitution bans degrading, inhuman and 
cruel treatment against all citizens, including children. It 
states that no person, even with the intention of discovering 
the truth, can resort to torture or order the torture of 
another person who may be under prosecution, arrest, 
or imprisoned, or convicted to punishment.  Punishment 
contrary to human dignity shall be prohibited (art. 29). 

The Law on Protection of Child Rights states that no child 
shall be subject to torture, degrading or cruel punishment, 
and inhumane treatments. Pursuant to article 105, this takes 
priority over any other law.

The Penal Code 2017 defines torture as an action committed 
by a public official or any other official authority or by his/
her order, agreement, satisfaction or silence resulting 
in severe physical or mental pain to suspect, accused, 
convict or any other persons for the purpose of obtaining a 
confession; obtaining information about a suspect, accused, 
convict or any other person; disciplining the person for the 
act committed by him/her or another person; and coercing 
or intimidating the person to perform or refrain from an 
action (art. 450). However, it states that taking security 
measures and implementation of punishments stated in this 
law is not considered torture (art. 450.2). Pursuant to article 
2, the Penal Code applies only to Taziri crimes for which 
penalties are set at the discretion of the judge. Perpetrators 
of Hudud, Qisas and Diatare punished in accordance with 
the provisions of Hanafi jurisprudence of Islamic Sharia. 
Under sharia law, these offences are punishable with 
corporal punishment, including flogging and amputation.

The Law on Prohibition of Torture also prohibits torture 
(art. 3) and requires the attorney general, ministries of 
the interior and defence, and the National Directorate of 
Security to take appropriate measures within the freedom 
deprivation facilities (including JRCs) to prevent torture 
during interrogation, investigation, trial and punishment 
enforcement, and to monitor the prohibition of torture 
within these facilities (art. 8). However, it also includes 
a broad exception for taking security and precautionary 
measures and implementing legal punishments (art. 3.3).

Sexual abuse and exploitation

2.9 An appropriate age of consent 
to sexual activity has been 
established that is the same for 
boys and girls, and that balances 
the need to protect the child with 
recognition of his/her evolving 
capacities.48

·
The Penal Code states that if an adult male has intercourse 
with a child (defined as a person under 18) his act shall be 
considered rape and victim’s consent is invalid (art. 638). 
However, Afghan law does not fully provide for an age of 
consent for all forms of sexual activity since children may 
be prosecuted for the crime of sodomy (art. 647), Tafkhez 
and Mosahiqah (art. 649) (sexual acts that do not result in 
penetration) regardless of consent.  

2.10 The definition of rape and other 
sexual offences is based on the 
lack of freely given consent.49 

·

Afghan laws do not define all sexual offences in terms 
of free and voluntary consent. The Penal Code 2017 
introduced a distinction between rape (forced sexual 
intercourse) and zina (intercourse outside of marriage). 
However, the definition of rape requires force, threats, 
intimidation, taking advantage of disability of the victim 
to express consent, or use of sedative drugs, rather than 
lack of free consent (art. 636). The penalty for rape is 16 
to 20 years imprisonment if the victim is a child (art. 639). 
The Penal Code offence of zina (art. 643) is applicable to 
all sexual intercourse between a man and a woman not 
married to each other, regardless of consent, but does not 
apply to children. In addition, any act of sodomy (defined as 
penetration however slight in the anus of another man or 
woman) (art. 647) and Mosahiqah and Tafkhez (sexual acts 
that do not result in penetration) (arts. 645, 649) is also an 
offence, regardless of consent.
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The Law on Elimination of Violence against Women also 
defines sexual assault as an act committed with force or on 
an underage woman (art. 3.3).

2.11 Consent of a child (over the age 
of consent) is not valid if force, 
coercion or threats were used, or 
the perpetrator abused a position 
of trust, authority or situation 
of vulnerability or dependence 
(including mental or physical 
disability).50

·
Under the Penal Code, consent of all children under the age 
of 18 is invalid (art. 638). 

2.12 All forms of child sexual abuse are 
penalized (including contact and 
non-contact sexual acts, and all 
penetrative and non-penetrative 
sexual acts), and the law provides 
equal protection to boys and girls.51

·

The Penal Code offence of rape penalizes all penetrative 
sexual acts and is framed in gender-neutral terms (art. 636). 
Non-penetrative acts are addressed under the offence of 
“aggression to chastity and Namoos”, which penalizes 
acts that do not lead to penetration but leads to Tafkhez, 
Mosahiqah or sexual contact (art. 640). However, these non-
penetrative offences apply only to acts against females. 

The Law on Elimination of Violence Against Women 
penalizes sexual assault of a girl, defined as committing 
fornication and pederasty acts on adult women with force, 
or committing such acts on underage woman, or assaulting 
the chastity and honour of a woman (art. 17).

The Penal Code and the Law to Combat Trafficking in Persons 
and Smuggling of Migrants criminalize bacha bazi, the 
exploitation of boys for social and sexual entertainment. Using 
children in the production of pornographic pictures or films is 
also prohibited as a form of human trafficking (art. 512.3).

2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52 ·

The Penal Code offence of rape does not include any 
defence or exclusions with respect to spouses and therefore 
applies equally to marital rape. However, the Shiite 
Personal Law states that it is the duty of the wife to defer to 
her husband’s inclination for sexual enjoyment (art. 132.4).

2.14 The law includes provision to 
prevent criminalizing adolescents of 
similar ages for factually consensual 
and non-exploitative sexual activity,53 
for example, through a defence of 
‘peer consent’ for children under the 
legal age of consent. 

·
Afghan laws do not include any defence of peer consent. 
Children may be prosecuted for sodomy (art. 647) and for 
Tafkhez and Mosahiqah (art. 649) regardless of consent. 

2.15 Sexual harassment is prohibited, 
and is defined to include 
unwelcome sexual behaviour such 
as physical contact and advances, 
sexually coloured remarks, 
showing pornography and sexual 
demands whether by words or 
actions.54 

·

The Law on Elimination of Violence Against Women 2009 
prohibits abusing, humiliating, intimidating and harassment 
of women and girls (arts 29, 30).  Harassment is defined 
as “using words or committing acts by any means, which 
causes damage to the personality, body and psyche of a 
woman” (art. 3.7). 

The Penal Code includes the offence of harassment, which 
penalizes a person who, through speech, gestures, writing 
or illegal requests causes harm to the personality and 
dignity of a female or a child or causes fear, insecurity or 
psychological pressure or reduction of social participation 
of females or children (art. 668). Unlike the EVAW law, it 
applies to all children and not just girls. The offence applies 
to harassment in public places, public transportation (art. 
669) and in the workplace, and educational and health 
centres (art. 669). The penalty is aggravated when the 
person committing the act of harassment is a superior 
at the workplace or in a position of influence, such as a 
manager, teacher, trainer or physician (art. 669).
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The Law on Prohibition of Harassment against Women 
and Children prohibits verbal, physical, written and 
visual harassments against women and children in 
public places, vehicles, workplaces, and health-care and 
educational centres (arts. 24, 25). Harassment is defined 
as “physical contact, illegitimate request, verbal and 
non-verbal harassment and any other acts that caused 
psychological, physical damage and humiliated a woman or 
a child” (art. 3).

2.16 Commercial sexual exploitation 
of a child is a distinct offence 
and is defined broadly as the use 
of a child in sexual activities for 
remuneration or any other form of 
consideration. The law penalizes 
offering, obtaining, procuring 
or providing a child for sexual 
exploitation. 55

·

Afghan law does not include a clear and distinct offence of 
commercial sexual exploitation of a child. The Penal Code 
2017 penalizes compelling, inciting, and encouraging a child 
to immoral acts or adopting it as a profession (art. 618). 
‘Pimping’ is defined as facilitating zina or sodomy between 
two or more persons through mediation, or providing a 
place for this purpose, which carries the same penalty as 
rape if the victim is a child (art. 650).  Pimping applies only 
to acts of penetration and not the exploitation of children 
for other sexual acts. Recruiting, transferring, transporting, 
or receiving a child for sexual exploitation is prohibited 
under the offence of human trafficking (art. 510). 

The Penal Code and Law to Combat Trafficking in Persons 
and Smuggling of Migrants also prohibit exploitation of 
children through bacha bazi, defined under the Penal Code 
as keeping a male or transgendered child for the purpose 
of sexual gratification or to make him dance in a public or 
private event (art. 653). The Penal Code criminalizes keeping 
a child for the purpose of sexual gratification or dancing 
(art. 654), training a child to dance (art. 655), making a child 
dance in a public or private event (art. 656), holding an 
event for the purpose of bacha bazi (art. 657) and knowingly 
attending an event held for the purpose of bacha bazi (art. 
657). A person who sells or buys a child for bacha bazi is 
subject to punishment for trafficking (art. 662). However, 
the penalties for some of these offences do not sufficiently 
reflect the gravity of the act and are not commensurate with 
the penalties prescribed for other serious crimes.

2.17 Child pornography (defined as 
any representation, by whatever 
means, of a child engaged in 
real or simulated explicit sexual 
activities or any representation 
of the sexual parts of a child for 
primarily sexual purposes) is 
a distinct offence and the law 
penalizes producing, distributing, 
disseminating, importing, 
exporting, offering, selling and 
accessing or possessing child 
pornography.56 

·

The Penal Code includes general provisions with respect to 
online pornography but no distinct offence in relation to child 
pornography. Article 867 penalizes anyone who produces, 
sends, disseminates, distributes, publishes, sells or offers 
to sell immoral and un-Islamic materials using a computer 
or communication system or keeps or saves them for the 
purpose of sending, broadcasting, trading or producing the 
materials. Immoral material is defined to include pictures, 
hard or soft sounds and text that portrays a fully naked 
woman or man or their sexual organs.  Article 874 further 
prohibits producing, presenting, publishing, providing, 
broadcasting, or disseminating pornography through 
cyberspace or keeping pornography in a computer system 
or in a hard drive.  Accessing child pornography is not an 
offence, and possession of child pornography is only an 
offence if it is stored in a computer system or on a hard drive. 
These provisions apply only to online pornography and not 
dissemination of child pornography through other means.

2.18 It is an offence to organize, 
facilitate or promote sexual 
exploitation of children in travel 
and tourism.57 ·

Sexual exploitation of children by travellers or tourists 
may be penalized under general offences relating to child 
sexual abuse and commercial sexual exploitation, but there 
is no specific offence to penalize individuals or businesses 
who organize facilitate or promote sexual exploitation of 
children in travel and tourism.
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2.19 The law criminalizes misuse of 
technology to sexually abuse or 
exploit children, including sharing 
sexually explicit content with 
children and online solicitation or 
“grooming” children.58 

·

The Penal Code does not have a specific offence of online 
solicitation or grooming but does have provisions to 
address online harassment. It is an offence to broadcast 
in cyberspace private or family films, pictures and sounds 
of another person without his/her consent or knowledge 
using computer or communication system (art. 868) and to 
threaten to broadcast a private film, sound or picture (art. 
869). Article 874.4 states that if the purpose of distributing 
or broadcasting pornography is to convince a child to 
engage in a sexual act, the perpetrator shall be sentenced to 
the maximum punishment. 

The Law on Prohibition of Harassment against Women 
and Children prohibits online harassment of women and 
children (“non-verbal harassment”), defined as posting 
compromising images of a woman on social media or 
distributing offensive topics regarding sexuality by email, 
taking pictures, publishing or distributing films or personal 
and family photographs without permission, or any other 
such actions that might destroy the personality of a woman 
and divest her of psychological health and dignity (art. 3).

Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of 
the rights of custody of another 
person is prohibited.59

·
Under the Penal Code it is an offence to abduct a person by 
using force or threat, or by any other means of intimidation 
or using trick or deceit (art. 590). The penalty is aggravated 
if the victim is a child. The offence of taking away or hiding 
an infant from his/her legal guardian or exchanging with 
another child applies only to infants and not all children 
(art. 593). ‘Infant’ is not defined. The Penal Code also 
addresses intercountry abduction by making it an offence to 
keep or carry a child abroad without permission of his/her 
parents, guardian, executor of will, or trustee (art. 611).

2.21 The sale of children (defined as 
any act or transaction whereby a 
child is transferred by any person 
or group of persons to another 
for remuneration or any other 
consideration) is penalized. 60

·
Sale of children is addressed under the offence of human 
trafficking in the Penal Code, which is defined to include 
buying and selling of a person (art. 512). It also penalizes 
buying or selling a child for the purpose of bacha bazi (art. 
662).

2.22 Trafficking in children and all 
activities related to trafficking are 
penalized, and any recruitment, 
transportation, transfer, harbouring 
or receipt of a child for the purpose 
of exploitation is considered to 
be trafficking even if no coercion, 
fraud, deception, etc. was 
involved.61 ·

In line with the Palermo Protocol, the Penal Code defines 
trafficking in children as any recruiting, transferring, 
transporting, harbouring or receiving a child for the 
purposes of exploitation (art. 510).  Exploitation is defined 
broadly as taking advantage of the victim through buying, 
selling, sexual exploitation, forcing to dance, employing in 
production of pornographic pictures/films, enslavement, 
forced labour, begging, armed conflicts, removal of his/her 
body organs or tissues or compulsory medical experiments 
or forcing him/her to do other illegal activities (art. 510.3). 

The Law on Combatting Trafficking in Persons and 
Smuggling of Migrants 2017 also prohibits recruiting, 
transferring, transporting, harbouring, or receiving 
children for the purposes of exploitation, including sexual 
exploitation, production of pornography, forced dancing 
(bacha bazi), and to use in armed conflict or illicit activities. 

2.23 The law makes provision for 
assistance to and protection of 
child victims of trafficking and 
abduction, including measures 
to facilitate repatriation and 
reintegration.62

·
The Law on Combatting Trafficking in Persons and 
Smuggling of Migrants 2017 requires the establishment 
of a High Commission for Combating Human Trafficking 
and Smuggling of Migrants and includes in its mandate 
the obligation to protect victims, especially women and 
children (art. 5). If an Afghan victim is in a foreign country, 
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the consular office is required to support the victim to get 
legal aid and to prepare travel documents and facilitate 
necessary arrangements (upon request of the victim) to 
return to Afghanistan. If the victim is a foreign national 
or person without nationality in Afghanistan, the relevant 
authorities are required to grant a residential permit to 
the victim, provide an appropriate place to live, legal and 
medical aid and other necessary assistance (art. 23). The 
Law further states that if the victim is a child, the child may 
(with his/her consent), be returned to his/her parents or 
legal guardian. If the parents are not available, the child 
must be kept in a special social services organization. 
The ministries of interior affairs, foreign affairs, labour 
and social affairs, martyrs and disabled, public health 
and women’s affairs and other relevant authorities are 
required to protect the victim and take necessary measures 
for keeping her/him, for instance, providing health-care 
facilities and returning her/him to her/his family or a safe 
place (art. 25). However, no provision has been made to 
assist foreign nationals in their repatriation, to support 
the reintegration of children returned to their parent or 
guardian, or to facilitate reintegration of children placed in 
social services organizations.

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual 
abuse and exploitation.63 

·

The Penal Code states that victims are not subject to 
prosecution for rape and aggression to chastity and honour 
or Namoos (art. 642) and for bacha bazi (art. 667), but 
not commercial sexual exploitation. In addition, victims 
of trafficking must not be prosecuted for illegal entrance 
or exit from the country; illegal residence in Afghanistan; 
using fraudulent travel documents; for zina, sodomy, sexual 
exploitation producing of pornographic pictures or films; 
and other criminal actions she/he was forced to perform (art 
518).  Child victims are subject to prosecution for sodomy, 
Tafkhez and Mosahiqah. 

The Law to Combat Crimes of Trafficking in Persons and 
Smuggling of Migrants provides that a trafficking victim 
shall not be prosecuted for crimes committed while being 
subjected to trafficking or for the possession or use of 
fraudulent travel documents (art. 20).

Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both 
boys and girls,64 and does not 
allow for exceptions based on 
parental consent, or distinctions 
based on customary/religious 
practices.65 ·

The Civil Code sets the minimum legal age of marriage at 
16 years for girls and 18 years for boys. Girls can marry 
at the age of 15 with the permission of their father or 
a competent court (art. 70). A new Family Law is being 
drafted which would increase the minimum age of marriage 
to 18 for both boys and girls.

The Shiite Personal Law similarly states that the legal 
marriage age for a female is 16 and for a male is 18. 
However, marriage for adolescent boys and girls under the 
legal age is allowed if a guardian gives permission before 
the court (art. 99).   

2.26 The law requires free and full 
consent of the intending spouses 
and prohibits forced marriage.66

·
The Civil Code states that a contract of marriage is 
concluded by clear offer and acceptance (art. 66). The Law 
on the Elimination of Violence Against Women includes the 
offence of forced marriage, which prohibits engaging or 
marrying a woman without her consent (art. 26). The law 
also prohibits buying and selling women for the purpose 
of or on the pretext of marriage (art. 24); taking or giving 
”baad” (the practice of exchange of girls for dispute 
resolution) (art. 25); and under-age marriage (art. 28).
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2.27 It is compulsory for all marriages 
to be registered by a competent 
authority, whether contracted 
civilly or according to custom or 
religious law.67

·
The Civil Code requires marriage contracts to be officially 
registered (art. 61) but does not explicitly require that proof 
of age of the prospective spouses be provided.

2.28 Proof of age of the prospective 
spouses is required prior to 
solemnization.68 · The Civil Code requires marriage contracts to be officially 

registered (art. 61) but does not explicitly require that proof 
of age of the prospective spouses be provided.

2.29 The law recognizes child/forced 
marriages that include dowry 
payments or bride price as a form 
of sale of children.69 ·

The Law on the Elimination of Violence Against Women 
states that it is an offence to sell a woman for the purpose 
or under the pretext of marriage, or to purchase a woman 
or act as an intermediary in the process (art. 24). However, 
paying a dowry for a girl as a precursor to marriage is not 
illegal or considered a form of sale of children.

Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the 
same as the age for completion of 
compulsory schooling.70 ·

The Labour Law 2007 establishes 15 as the minimum age 
for work (art. 13). Children from the age of 15 can do “light 
work”, children aged 16 to 18 can work up to 35 hours per 
week, and children can work as interns from the age of 14.
Under the Education Law the age for completion of 
compulsory schooling is 15 years (art 17).

2.31 If the law permits children under 
the minimum age to engage in 
‘light work’, the minimum age is at 
least 13, and the law defines and 
regulates the types of ‘light work’ 
children can engage in.71 

N/A

2.32 Provisions are in place regulating 
permissible work by children, 
including regulations defining 
minimum wages and the hours 
and conditions of work.72 

·
The Labour Law states that the maximum weekly working 
hours for youths aged 15 to 18 years is 35 hours per week 
(art 31(1.1)). Children under 18 cannot engage in night 
duties or work overtime and are entitled to equal pay (arts. 
121, 122, 129).

2.33 Engaging a child under the age 
of 18 in the worst forms of child 
labour, including all work that is 
likely to jeopardize his/her health, 
safety or morals, is prohibited.73 ·

The Labour Law prohibits the employment of anyone under 
the age of 18 in hazardous work (arts. 13.4, 120).

The Penal Code 2017 makes it an offence, punishable 
by fine, to recruit a child in hard physical, unhealthy or 
underground labour or night work or overtime work or 
forces him/her to travel for working (art. 613). 

2.34 Regulations are in place to clearly 
define prohibited, hazardous or 
harmful work.74

·
The Ministry of Labour, Social Affairs, Martyrs and Disabled 
has issued a relatively comprehensive list of prohibited 
jobs for child labourers (2014) that includes mining, 
begging, garbage collection, work in blast furnaces, waste-
processing plants, and large slaughterhouses, work with 
hospital waste, drug-related work, security guard services, 
and work related to war. <www.acci.org.af/component/
content/article/38-news/467-molsamd-announces-list-of-
prohibited-jobs-for-child-labors.html>. 

2.35 Child labour rules apply to children 
working in both the formal and 
informal sectors, including 
domestic work.75 ·

The Labour Law defines ‘employer’, ‘employee’ and ‘service 
worker’ broadly to encompass both the formal and informal 
sectors.
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2.36 Violations of child labour laws 
are punishable by appropriate 
penalties. It is a criminal offence to 
involve children in the worst forms 
of child labour, including slavery 
or practices similar to slavery, debt 
bondage and serfdom, forced or 
compulsory labour, and use of 
children for elicit activities such as 
drug trafficking.76

·

The Afghan Constitution states that forced labour of children 
shall not be allowed (art. 49). The Law on Protection of Child 
Rights states that children have the right to be protected 
from forced and heavy labour (art. 12.23) and to protection 
from economic exploitation (art. 62). However, the law does 
not fully criminalize forced labour. The Penal Code 2017 
addresses forced labour under the crimes of trafficking 
(art. 510), sexual slavery (art. 335) and recruiting a child to 
commit drug trafficking crimes (art. 310). It also makes it 
an offence to recruit a child in hard physical, unhealthy or 
underground labour or night work or overtime work, but this 
is punishable by a fine only (art. 613).

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 
into the armed forces.77 

N/A
There is no compulsory military conscription in 
Afghanistan.

2.38 The law sets a minimum age of 
at least 15 years for voluntary 
recruitment into the armed forces.78 
If voluntary recruitment of children 
under 18 is permitted, safeguards 
are in place to verify age and 
to ensure that recruitment is 
genuinely voluntary (not forced or 
coerced), fully informed, and with 
informed consent of the child’s 
parent/guardian.79 ·

The Penal Code penalizes the recruitment of children into 
the military services or using them for military purposes 
(art. 605). It is an offence for military officials to recruit 
a child into a military unit (art. 606) or to provide the 
grounds for recruitment of a child in a military unit using 
forged documents (art. 607) or to knowingly continues the 
employment of a child in a military unit (art. 608). 

The Law on Protection of Child Rights prohibits the 
recruitment and use of children in military forces, including 
the Ministry of Defence, Ministry of Interior Affairs and the 
General Directorate of National Security forces or other 
organisations within military structures (art. 75). It also 
requires ministries and governmental organizations to 
prevent the use and recruitment of children under 18 in the 
armed forces and participation in armed conflicts, and to 
implement necessary action to protect children who have 
been affected by armed conflict (art. 76).

2.39 The law criminalizes the 
recruitment or use in hostilities of 
children under the age of 18 by 
armed groups.80  

·

The Penal Code defines compulsory or voluntarily 
recruitment of children who have not reached the age of 15 
(rather than 18) for the armed forces or employing them for 
active participation in conflicts, as a war crime (art. 339.26). 
The Penal Code makes it an offence for anyone to recruit a 
child into the military services or to use them for military 
purposes (art. 605).

In addition, the recruitment, transfer, transport, harbour 
or reception of a child under the age of 18 for use in 
armed conflict is penalized as a form of human trafficking 
under the Penal Code (art. 510.3) and the Law to Combat 
Trafficking in Persons and Smuggling of Migrants (arts. 
3, 10, 11). The use of children in armed conflict is also a 
prohibited form of child labour under the list issued by the 
Ministry. 

Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion 
and female infanticide.81 · The Penal Code 2017 includes offences relating to abortion 

(art. 569) but no specific provisions to address sex-selective 
abortions or female infanticide.

2.41 The law prohibits and adequately 
sanctions female genital 
mutilation-/cutting.82

N/A
The law does not specifically address FGM, which is not a 
culturally accepted practice in Afghanistan and there are no 
reports of it being practiced.
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2.42 The law prohibits and adequately 
sanctions honour crimes and 
dowry-related violence.83 It 
explicitly prohibits discriminatory 
legal defences or mitigating 
factors based on culture, religion 
or male privilege, traditional 
apologies, pardons from the 
families of victims/survivors or the 
subsequent marriage of the victim/
survivor of sexual assault to the 
perpetrator.84 

·

Under the old Penal Code, if a man saw his wife or other 
close relation in the act of committing adultery and 
immediately killed or injured one or both parties to defend 
his honour, he would be convicted of honour killing but 
could not receive a prison sentence of more than two years 
(art. 398). This provision was abolished in the new Penal 
Code 2017. 

2.43 National laws identify and prohibit 
other practices harmful to children, 
and any laws, norms or practices 
(traditional, customary or religious) 
that justify or condone such 
harmful practices against children, 
promote gender-based violence 
or discriminate on the grounds of 
gender are repealed.85

·
The Law on Elimination of Violence against Women 2009 
penalizes baad (marrying a woman to someone as blood 
price or to achieve peace) and baadal (exchange of girls 
between families for marriage) (arts. 25, 26). 

In addition, the Penal Code 2017 includes a range of 
offences related to bacha baazi, a practice in which men 
exploit boys for social and sexual entertainment (arts. 
653–662).

Extraterritoriality and extradition

2.44 Offences in relation to child 
abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children apply 
to conduct committed both 
domestically and transnationally.86

·
Under the Penal Code 2017 the offences of child abduction 
and trafficking in children explicitly apply to acts committed 
within and between countries (arts. 510, 611). There is 
no similar transnational provision for offences relating to 
commercial sexual exploitation of a child, however article 
16 of the Penal Code extends jurisdiction to any offence 
committed entirely or partially within Afghanistan.  

2.45 Penal laws allow for jurisdiction 
when the alleged offender is a 
national of that State or a person 
who has his/her habitual residence 
in its territory and/or when the 
victim is a national of that State.87 ·

The Penal Code 2017 includes an extraterritorial provisions 
that extends jurisdiction to crimes committed against the 
interest of a citizen of Afghanistan outside the territory of 
the country (art. 23), acts committed by an Afghan citizen 
outside the country if the act is an offence against both 
Afghan law and the law of the country where the crime 
was committed (art. 24), and acts committed outside the 
country that are recognized as crimes under international 
documents art. 26). 

2.46 Abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children are 
extraditable offences and included 
in any extradition treaty.88

·
Afghanistan’s Law on Extradition of Suspects, Accused and 
Convicts does not include a list of extraditable offences. It 
allows extradition for crimes in an extradition agreement, 
or crimes under treaties for civil and political rights and 
the convention for prohibition of torture and other cruel, 
inhumane and insulting behaviours and punishments (art. 
11), but not explicitly offences under the OPSC. 

3. JUSTICE FOR CHILDREN

STANDARD SCORE RATIONALE

A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid 
by reason of age89 or gender.90 ·

The Penal Code 2017 initially included a provision stating 
that a non-discerning child who has not reached the age 
of seven years could not be questioned as a witness (art. 
26.1). This was replaced, through Presidential Decree No. 
138, with a provision stating that the testimony of a person 
who lacks the legal competency (Ahliyat) to testify is not 
admissible. 
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3.2 Children’s evidence is not 
presumed unreliable or 
untrustworthy by reason of age 
alone.91 ·

The Criminal Procedure Code 2014 states that the testimony 
of a child younger than 14 years of age who is able to 
recognize the situation and incidents shall be heard “for 
information gaining purposes only” without taking an oath 
(art. 39.1).

3.3 Criminal proceedings against 
perpetrators of crimes against 
children can always be initiated ex 
officio by the police or prosecutor 
and do not require the consent 
of a parent/guardian, or official 
complaint filed by the child or a 
parent/guardian.92

·

With respect to offences under the Law on the Prohibition 
of Violence against Women, a prosecution can only be 
initiated by a complaint from the victim, or in the case of 
children their parent or legal representative, and the legal 
representative can withdraw the complaint at any stage of 
the prosecution (art. 39).

The Criminal Procedure Code 2014 states that initiating 
a criminal case and making any kind of decision on the 
crimes set forth in chapters 5, 7, 10, 11, 12, 13, 14, 16, 17, 18, 
19, 21, 22, 23, 24 and 25 of the Penal Code 2nd part, which 
involves loss caused by relatives to each other shall not be 
permissible without a written complaint by the victim (art. 
63), and the criminal case can be dismissed on request of 
the victim at any time prior to the final verdict (art. 68). If 
the victim is a child, his/her legal representative must file 
a complaint (art 65). This refers to the now-repealed Penal 
Code 1976, and includes a number of crimes of violence 
against children such as beating, kidnapping, threats and 
abuse. It is in the process of being amended to reflect the 
new Penal Code 2017.

3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it 
is in the best interests of the child, 
taking into account any power 
imbalance and the vulnerability 
of the child or his or her family 
in consenting to a settlement, 
and does not involve harmful 
practices. Resorting to informal 
justice systems does not jeopardize 
children’s rights or preclude child 
victims from accessing the formal 
justice system.93

·

Under the Criminal Procedure Code, mediation is only 
permitted for petty crimes and all other offences reported 
to the police must be investigated and referred to the 
court. However, the Code does not expressly restrict or 
prohibit informal settlements. In practice, many disputes, 
including crimes involving children, are resolved informally 
in accordance with customary or tribal laws, without 
appropriate safeguards for the child’s best interest.

3.5 The law recognizes the 
vulnerability of child victims and 
the need to adapt procedures to 
their special needs, and the best 
interest of the child is a primary 
consideration guiding the entire 
process.94 ·

The Criminal Procedure Code outlines the rights of all 
victims in the criminal proceedings, including the right to 
fair behaviour, respect for their human dignity and personal 
honour (art. 6), but does not expressly recognize the added 
vulnerability or special needs of child victims.

The Law on Protection of Child Rights includes a statement 
of the rights of child victims, which requires the principle of 
the best interest of the child to be taken into consideration, 
as well as measures to maintain the confidentiality, identity 
and human dignity of the victim (art. 90).

3.6 The law makes provision for 
child victims to be provided 
appropriate accompaniment and 
support services throughout the 
legal process, including legal 
representation and support and 
accompaniment by a parent, 
guardian or victim/witness 
specialist.95 

·

The Criminal Procedure Code states that if the victim does 
not have a legal representative, he/she shall be provided 
with a representative according to the law (art. 66). However, 
there is no explicit requirement that a parent, guardian or 
other support person accompany the children at all stages 
of the criminal justice process.  The Code states only that a 
child witness under the age of 14 must be questioned by the 
prosecutor and judge only in the presence of his/her parents 
or legal representative (arts. 39.1, 39.2). 

The Law on Protection of Child Rights does not address 
this gap, but does guarantee children the right to have a 
defence lawyer or legal assistant (art. 90).
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3.7 Cases involving child victims 
and witnesses are required to be 
expedited and completed without 
undue delay.96 ·

The Law on Elimination of Violence Against Women 2009 
states that the prosecutor’s office and court are obliged 
to take violence cases as a priority and process them as 
expeditiously as possible (art. 7.4). However, there is no 
requirement under the Criminal Procedure Code 2014 to 
give priority to children’s cases.

3.8 Provision is made for measures to 
reduce hardship and assist children 
to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, 
recesses during a child’s testimony, 
hearings scheduled at times of 
day appropriate to the age and 
maturity of the child, closed court 
proceedings, protection from being 
cross-examined by the alleged 
perpetrator, and use of screens, 
close circuit television, video-taped 
statements and other testimonial 
aids.97

·

The Criminal Procedure Code 2014 states that witness’s 
status in the community, age, minority, gender and 
psychological situation will be considered during 
questioning. The prosecutor, defence attorney and court 
must not interfere in the personal matters of the witness 
during questioning, unless it is necessary for collecting 
reasons and evidence. Questioning the witness must not 
cause a psychological inconvenience to him/her (art. 36). If 
the child witness is under the age of 14, questions must not 
harm the psychological status of the witness (arts. 39.1, 39.2).

The Criminal Procedure Code includes a chapter on 
witness protection with special measures that may be 
used for certain categories of witnesses, including all child 
witnesses (art. 53.4). The prosecutor’s office or court may, 
at their discretion, use one or more measures to protect 
the witness, including: allowing the witness to testify 
from behind a screen, using live-link, use of pre-recorded 
testimony, and removing the accused from the court room 
if the witness refuses to testify or will not testify truthfully 
in the presence of the accused person. However, for these 
measures to be used, the witness must make a request to 
the prosecutor’s office or the court (art. 55).  

3.9 Child victims are guaranteed the 
right to privacy, and there are 
restrictions on publication of any 
information that might identify the 
child.98

·

The Criminal Procedure Code 2014 prohibits recording and 
broadcasting of court proceedings without permission from 
the presiding judge (art. 215.3) and prohibits publication 
of the name and identity of a victim of bacha bazi (sexual 
exploitation) (art. 655), but does not prohibit publication of 
the identity of child victims of other crimes. 

The Law on Mass Media more broadly prohibits the 
publication of anything that discloses the identity and 
broadcasting of pictures of the victims of violence and rape 
in a way to damage their social dignity, as well as works 
and material that harm psychological security and moral 
well-being of people, especially children and adolescent 
(arts. 45.7, 45.8).  

3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation 
and retaliation, including 
prohibition on the disclosure of 
information about the victim’s 
identity and whereabouts, and 
“no-contact” bail conditions or 
restraining orders.99

·
One of the stated rights of all victims of crime under the 
Criminal Procedure Code 2014 is ensured safety (art. 
6).  The Code authorizes the prosecutor’s office and the 
court to ensure the protection of witnesses by concealing 
or forbidding disclosure of their name or identifying 
information (art. 53). However, no specific provision 
has been made to take the safety of the victim into 
consideration when making decisions about bail, or to 
include no-contact provisions as a condition of release. 

3.11 Child victims have access to 
adequate procedures to seek 
compensation for damages, 
and the law outlines clear, 
accessible procedures for making 
compensation claims.100 ·

The Law on Protection of Child Rights guarantees child 
victims the right to compensation from the perpetrator (art. 
99.5).

The Criminal Procedure Code 2014 allows victims of crime 
to file a claim for compensation as part of the criminal case 
(art. 189).  If the victim is legally incompetent to file a claim 
and does not have an attorney to represent him/her during 
court proceedings, the court adjudicating the criminal case 
is obligated to appoint an executor or a legal guardian for 
the victim to initiate a private claim (art. 194).
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B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the 
right to be presumed innocent 
until proven guilty, to be notified 
promptly of the charges, not to be 
compelled to give testimony or 
confess guilt, to present evidence 
and cross-examine witnesses, and 
to appeal against conviction and 
sentence.101

·

The Afghan Constitution guarantees everyone due process 
rights, including presumption of innocence, the right to a 
fair trial, the right against self-incrimination, the right to 
be informed promptly of the reason for any arrest, and the 
right to an attorney (arts. 25–31).  The Law on Protection of 
Child Rights also guarantees due process rights to suspect 
and accused children (art. 82).

The Criminal Procedure Code includes a more detailed 
statement of the rights of suspects, accused and defendants 
at all stages of the criminal justice process (arts. 5–7).

3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate 
and distinct approach from the 
adult criminal justice system and 
to ensure that the best interest of 
the child is a primary consideration 
guiding the entire process.102

·

The Juvenile Code 2005 outlines special measures and 
procedures applicable to children in conflict with the law 
and safeguards their rights during investigation and trial. 
It includes a statement of objectives that emphasizes 
rehabilitation and re-education; respecting the vital role 
of children in society construction and protecting their 
physical, moral, intellectual and social welfare; taking into 
consideration the CRC; and hearing children’s view or their 
legal representative during investigation and trial (art. 2). 
The Code states that a child who is accused or has infringed 
the law shall be treated in accordance with the provisions 
of the Code (art. 3), but does not explicitly state that it takes 
precedence over all other laws.

The Law on Protection of Child Rights includes a chapter on 
the rights of children in conflict with the law (Chapter 13), 
and the law states that it takes priority over any other law 
(art. 105).

The Penal Code 2017, which includes provisions on 
sentencing of children, takes precedence over the Juvenile 
Code (art. 916.35).

The Law on Combat against Terrorist Offences states 
that if a juvenile commits an offence under the Act, the 
proceedings must be carried out according to the law 
on juvenile violations (art. 2). Similarly, Annex One to 
the Criminal Procedure Code on Terrorist Crimes and 
Crimes against Internal and External Security states that 
when a child commits terrorist crimes or crimes against 
internal and external security, he/she shall be sentenced to 
confinement in accordance with the provisions of the Law 
on Investigation of Children’s Violations (art. 9 (2)). 

3.14 Children have the right to the 
presence and assistance of 
their parents at all stages of the 
proceedings, and parents may be 
required to attend in the interests 
of the child.103 ·

The Law on Protection of Child Rights guarantees children 
the presence of a parent or legal representative in different 
phases of prosecution (arts. 82.12, 88).

The Juvenile Code states that the legal representative, 
defence counsel or the child’s interpreter has the right 
to be notified and participate in all stages of legal 
proceedings carried out by the prosecutor or the court. 
However, absence of the child’s legal representative during 
investigation cannot stop the investigation process unless 
the prosecutor deems his/her presence necessary (art. 22).  
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3.15 Children have the right to legal or 
other appropriate assistance,104 
including access to free legal aid 
under the same or more lenient 
conditions as adults.105

·

The Juvenile Code states that in all stages of investigation 
and trial, the child shall have the right to a defence counsel. 
If the parents or legal representative cannot afford a 
defence counsel, the Juvenile Court must appoint one at 
government cost (art. 22). 

The Law on Protection of Child Rights further guarantees 
children the right to a free defence lawyer and access to 
legal assistance (art. 82.6). It requires justice authorities, 
including the authorities of the juvenile rehabilitation 
centres, to facilitate children’s access to free legal advise 
assistance to enable them to defend themselves in all 
phases of prosecution (art. 84). 

3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

The Juvenile Code states at all stages of investigation and 
trial, children have the right to an interpreter. If the parents or 
legal representative cannot afford an interpreter, the Juvenile 
Court must appoint one at government cost (art. 22). 

3.17 Children are not liable for ‘status 
offences’, meaning any conduct 
not considered an offence if 
committed by an adult such as 
truancy, curfew violations, or child 
marriage.107

·

The Juvenile Code 2005 gives broad authority for children 
with “irregular behaviours” to be brought before the court. 
The court can issue an order surrendering the child to a 
social service institution or instructing his/her placement in 
a governmental educational or health institution (art. 47). 
Neither ‘irregular behaviours’ nor ‘social service institution’ 
are defined. 

In its Concluding Observations to Afghanistan’s CRC report, 
the UN Committee on the Rights of the Child expressed 
concern that status offences regarded as ‘abnormal 
behaviours’ can lead children to be sentenced as criminals, 
in particular girls who are victims of violence and abuse and 
who are made responsible for the criminal acts committed 
against them.

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been 
established108 as at least 14 
years.109

·

The Juvenile Code states that a person who has not 
completed the age of 12 is not criminally responsible 
(art. 20). If a child who has not completed 12 years of age 
commits a misdemeanour or felony, she/he shall not be 
detained for completion of investigations. The prosecutor 
can hand over the child for supervision to his/her legal 
representative or relatives respecting degree of their 
relationship, by obtaining guarantee from them (art. 20). 

The Penal Code 2017 similarly states that a child who has 
not reached the age of 12 is not criminally responsible and 
a criminal case shall not be filed against him/her (art. 96). 

3.19 Special juvenile justice protections 
apply to all children under the age 
of 18 at the time of the alleged 
offence, regardless of the nature or 
seriousness of the offence.110

·
The Juvenile Code defines a child as a person under the 
age of 18 and states that age is determined at the time the 
offence was committed (art 6.4). The Code further states 
that all children accused of an offence must be treated in 
accordance with the Code (arts. 3, 4).

3.20 Guidance is provided on how to 
make accurate age assessments, 
and the child has the right to the 
benefit of the doubt.111 

·
The Juvenile Code (art. 6) and Penal Code (art. 102) 
state that age of a child during investigation and trial is 
determined on the basis of his/her citizenship ID Card. If 
the child has no ID Card or his/her physical appearance 
indicates an age different from that indicated in the ID 
Card, the opinion of a forensic doctor shall be sought. If the 
opinion of the forensic doctor or other doctors contradicts 
the background of the case and child’s physical appearance, 
the issue of determining the child’s age shall be referred to 
a medical team of not less than three doctors. 
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Arrest, investigation and pre-trial detention

3.21 Children have the right to be 
informed promptly of their rights 
and of the charges against them in 
language they can understand.112

·

The Afghan Constitution states that immediately upon 
arrest, an accused person has the right to be informed of 
the nature of the accusation (art. 31). The Juvenile Code 
does not include a requirement that this information, along 
with the child’s rights, be explained to him/her in simple 
language.

The Law on Protection of Child Rights requires all 
authorities to treat a child in conflict with the law in such 
a way, which is suitable to the development, dignity and 
human values of the child (art. 80).

3.22 There are restrictions on the arrest 
of children and on police use of 
force, handcuffs and restraints 
against children.113

·
The Juvenile Code states that police only have authority 
to arrest a child if there is a risk of flight, alteration of 
documents and evidence, or risk of further offending. 
Handcuffs must not be used on a child unless there is a risk 
of flight or if he/she poses an imminent threat to themselves 
or to others (art. 10). There is no similar restriction on the 
use of force against children.

The Police Law 2005 states that the police cannot use fire 
arms and explosive devices against children (art. 23). 

3.23 Police are required to immediately 
notify parents upon the arrest/
apprehension of a child.114 ·

Under the Juvenile Code, the police are required to report 
the arrest and place of detention of a child to child’s legal 
representative and social services institutions within 24 
hours from the time of arrest (art. 11). 

3.24 Children who are detained by the 
police have the right to challenge 
the legality of their detention 
before a court or other competent 
authority, and to a prompt 
decision.115 If a child is held in 
police custody, she/he must be 
brought before the court within 24 
hours.116

·
The Juvenile Code states that a child’s legal representative 
can demand his/her release on bail immediately after 
apprehension of the child. The police and prosecutor are 
duty bound to declare their decision on the release request 
within 24 hours. If the decision is not taken in the given 
time, the legal representative can complain to the higher 
prosecutor. The legal representative can also request release 
of the child during the course of investigation or trial (art. 
11). The Juvenile Court is obliged to announce its decision 
about detention or release within 24 hours (art. 14.1). 

3.25 Pre-trial detention (remand) may 
be used only as a last resort and 
for the shortest possible period 
of time,117 and there are clearly 
stated conditions for when pre-
trial detention of a child may be 
justified.118

·

The Juvenile Code lacks a statement of the principle of 
deprivation of liberty as a last resort at the pre-trial stage. 

The Code states that at the investigation stage children 
charged with a misdemeanour are released to their 
parents or placed under the supervision of the Juvenile 
Rehabilitation Centre (JRC) or other educational institution. 
Juveniles charged with felonies must be sent to the JRC 
on request of the prosecutor and with approval of the court 
(art. 20). The Juvenile Court has broad authority to consider 
other appropriate alternatives to pre-trial detention (art. 
10.3), and the prosecutor and judge have the authority to 
release a child on bail without monetary deposit, “unless 
his/her situation requires detention”. However, there are no 
clearly stated criteria or conditions for determining when 
a juvenile’s situation “requires detention” and no explicit 
statement of deprivation of liberty as a last resort at the 
pre-trial stage.

The Law on Protection of Child Rights includes a broad 
statement that arrest, detention and confinement of a child 
shall be used only as a measure of last resort and for a 
short period of time, for their correction and rehabilitation 
(art. 78.2).
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3.26 A variety of alternatives to remand 
are available, including: release 
with behavioural conditions or 
reporting requirements; close 
supervision; placing the child 
under the custody of a parent or 
relative; or placement with a family 
or other suitable home.119 

·
The Juvenile Code makes provision for children to be 
released to the custody of their parents, released under the 
supervision of the JRC or released on bail without monetary 
deposit. If the court does not deem detention of the child 
necessary, it can issue the child’s release order without bail 
(arts. 11.3, 20).

3.27 The pre-trial detention of children 
is regularly reviewed (preferably 
every two weeks) and is for not 
more than six months.120 ·

The Juvenile Code requires the investigation to be 
completed within a maximum of three weeks (art. 14). The 
indictment must be completed within one week and the 
court cannot extend that period if the child is in detention 
(art. 15). The maximum period for completion of the court 
process is 20 days (art. 31).

Diversion

3.28 The law makes provision for 
pre-trial diversion (measures for 
dealing with children without 
resorting to judicial proceedings)121 
at the discretion of police and/or 
prosecutors.122 ·

The Juvenile Code states that the prosecutor can invite 
directors of the juvenile rehabilitation centres and the social 
services institutions to advise and encourage the child’s 
legal representative and the one who has incurred losses to 
settle the conflict, provided that the child has not committed 
a misdemeanour or felony. If the legal representative of 
the child and the one who has incurred losses agrees to 
reconciliation and reparation the prosecutor can decide to 
close the file (art. 21).  However, the application of diversion 
is quite limited as it is available only for petty crimes 
(punishable by cash fine of up to 30,000 AFN).

3.29 Appropriate legal safeguards 
are in place for children who are 
diverted.123 Diversion can be used 
only where the child freely accepts 
responsibility for the offence, 
consents to the diversion and is 
given the opportunity to seek legal 
or other assistance. Completion of 
diversion results in closure of the 
case.124 

·
The Juvenile Code does not include any procedural 
safeguards for the use of diversion. There is no requirement 
that the juvenile acknowledge responsibility for the offence 
or agree to the mediation, and reconciliation requires 
the agreement of the juvenile’s parents or guardian, not 
the juvenile. There are no restrictions on what might be 
included in a reconciliation agreement.

3.30 The law makes provision for 
a range of community-based 
diversion and/or restorative justice 
programmes.125 ·

The Juvenile Code makes provision for settlement of petty 
crimes committed by children to be facilitated by social 
service institutions, but the process is framed as agreement 
between the juvenile’s parents and the victim, without 
explicit involvement of the child in a restorative process. 

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126 ·

The Juvenile Code states that trials for juvenile offenders 
must be conducted by Juvenile Courts and requires the 
specialist courts to be established in provincial capitals. 
Judges of the Juvenile Court must have specific aptitude, 
professional training and special experience in children’s 
trials (art. 26). 

The Penal Code 2017 similarly states that any trial involving 
a person between the ages of 12 and 18 remains within the 
jurisdiction of the Juvenile Court (art. 103).

3.32 Children are guaranteed the right 
to have the matter determined 
without delay.127 Courts are 
required to make a final decision 
on the charges no later than 
six months after the child’s first 
appearance before the court.128 

·
The Juvenile Code requires the Juvenile Court to complete 
the trial within 10 days of receiving the file, with a 
possible extension of one week if the file is returned to the 
prosecutor for defect (art. 30).
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3.33 Courts are required to modify 
courtroom procedures and 
practices and to ensure that trials 
are conducted in an atmosphere of 
understanding that allows the child 
to participate fully.129 ·

The Juvenile Code states that the child’s parent or legal 
representative can attend the trial, unless it is not in the 
child’s best interests, and the court cannot prevent anyone 
from providing testimony that yields information about the 
psychological development of the child, his/her personality 
and living environment (art. 34). However, no provision 
is made for child sensitive procedures, and the court has 
broad discretion to conduct the hearing in the absence 
of the child if issues discussed would “harm the child 
psychologically” (art. 33.3).   

3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130 · The Juvenile Code requires the Juvenile Court to hear cases 

behind closed doors, but the decision must be read publicly 
(art. 32.1). 

Sentencing

3.35 The law includes a statement of 
guiding principles to be taken 
into account when sentencing a 
child, requiring that any order be 
appropriate to the child’s well-
being and proportionate to both 
the child’s circumstances and the 
office, and reinforcing that the aims 
of sentencing are reconciliation, 
rehabilitation, and promoting the 
child’s reintegration into family and 
society, rather than punishment. 131

·

The Juvenile Code does not include a comprehensive 
statement of guiding principles for sentencing, but 
the statement of objectives for the Code emphasize 
rehabilitation and re-education and respecting the vital 
role of children in society construction and protecting their 
physical, moral, intellectual and social welfare (art. 2). 

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider 
a report on the child’s background 
and circumstances.132 

·

The Juvenile Code does not make provision for 
social inquiry reports on the child’s background and 
circumstances. But it does require that the prosecution 
as part of its investigation, obtain information about the 
child and his/her family from police, parents, caretakers, 
teachers, experts and any other person that has relevant 
information (art. 17).  

Annex 2 to the Criminal Procedures Code on Use of 
Alternatives to Imprisonment and Juvenile Detention is 
more aligned to international standards and practices, 
requiring the Ministry of Labour, Social Affairs, Martyrs 
and the Disabled to assign a social worker to every juvenile 
and to prepare a social inquiry report, to be attached to the 
juvenile’s file (art. 52).

3.37 The law states that deprivation of 
liberty may be used only as a last 
resort,133 and only for children who 
have committed a violent offence, 
or have been involved in persistent 
serious offending.134

·

The Juvenile Code states that confinement of a child is 
considered to be the last resort for his/her rehabilitation and 
re-education (art. 8).  The Law on Protection of Child Rights 
similarly states that detention and confinement of a child shall 
be used only as a measure of last resort and for a short period 
of time, for their correction and rehabilitation (art. 78.2).

However, pursuant to the Penal Code 2017 alternatives 
to detention are only available for children who have 
committed misdemeanours, not felonies (art 109). The 
Annex 2 to the Criminal Procedures Code on Use of 
Alternatives to Imprisonment and Juvenile Detention also 
states that alternatives to detention cannot be used for 
children convicted of crimes against internal and external 
security, terrorism, rape, administrative and financial 
corruption, genocide, crimes against humanity, war crimes, 
murder, aggression, repetitive offender, perpetrators of 
violence against women, drug trafficking, and abduction 
(art. 10). In addition, alternatives to detention can only be 
used where any loss has been compensated, the victim 
consents and in the case of the juvenile, his/her legal 
representative commits in writing to observe the conditions 
and comply with the guidance provided (art. 4).
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3.38 Any period of deprivation of liberty 
is for the shortest appropriate 
period.135 

·

The Juvenile Code (art 8) and Law on Protection of Child 
Rights (art 75.5) state that the court must consider the 
minimum possible duration for confinement based on the 
provisions of the Code. However, the duration of custodial 
orders is determined by the child’s age and framed as a 
percentage of the adult penalty. 

The Penal Code 2017 similarly states that when determining 
the confinement period for children, the court must 
consider the minimum period prescribed for the offence 
(art. 108). It also reduces the maximum penalties available 
for children, to one quarter the adult penalty if the child 
is 12 to 16 years and one third for children 16 to 18 years 
(arts. 97, 98). If a child is sentenced to multiple confinement 
terms, the total term of his/her confinement cannot exceed 
10 years (art. 106).  

3.39 A wide range of dispositions are 
available, with broad flexibility 
given to the courts, including: care, 
guidance and supervision orders; 
counselling; probation; community 
service work; compensation and 
restitution; treatment orders; and 
educational and vocational training 
programmes.136

·

The Juvenile Code states that, depending on the situation, 
the court may adopt one of the following measures 
against a child: performing social service; sending the 
child to a special social services institution; issuance of 
warning; postponement of trial; conditional suspension of 
punishment; home confinement, surrender of child to his/
her parents or those who have the guardianship rights; 
and sending the child to a juvenile rehabilitation centre 
for confinement  (art. 35). If the duration of confinement 
is not more than two years, the court can introduce the 
child for spending that specific period in one of the social 
services institutions and can order one or more obligations, 
including: periodical stay, performance of specific tasks, 
education and training, movement restricted to specific 
locations/areas, enrolment in an institution with social 
rehabilitation programmes, obligation to apologize, and to 
compensate the damage caused to the victim (art. 40).

Under the Penal Code 2017 alternatives to detention 
are available only for children who have committed 
misdemeanours and not felonies. The options available for 
children who commit misdemeanours are:  submission to 
parents; home confinement for up to 5 years; delay of the 
trial; suspension of punishment, sending to special social 
services organizations, performance of community services 
(for children 15 years or older), confinement in open centre 
of Juvenile Rehabilitation Centre; and confinement in 
closed centre of Juvenile Rehabilitation Centre (art. 109). 

Annex 2 to the Criminal Procedures Code on Use of 
Alternatives to Imprisonment and Juvenile Detention also 
states that if the detention period is for up to five years, 
the court can change the juvenile’s detention sentence to 
a probation period, with conditions that the juvenile reside 
with a parent, at the JRC or a social service organisation, 
prohibitions on residence or movement, obligation to 
learn skills or serve educational periods, prohibition 
from interacting with certain people who are determined 
harmful to the juvenile, and obligations to observe attitude 
politeness, well behaviour, social ethics (art. 38). The court 
must assign the legal representative, social worker or other 
authority to monitor the juvenile (art. 49). 
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3.40 The law prohibits corporal 
punishment and other forms 
of cruel, inhuman or degrading 
punishment as a sanction for 
children in conflict with the law.137

·

Corporal punishment remains a lawful sentence for some 
crimes. Pursuant to article 2, the Penal Code 2017 applies 
only to Taziri crimes and penalties, and perpetrators of 
Hudud, Qisas and Diat must be punished in accordance 
with the provisions of Hanafi jurisprudence of Islamic 
Sharia.  This includes flogging and amputation, applicable 
to children from puberty.  The Penal Code prohibits torture 
(art. 450) but it also states that taking security measures 
and implementing punishments set out in the law is not 
considered torture (art. 450.2).

The Law on Protection of Child Rights states that no child 
shall be subject to torture, degrading or cruel punishment, 
and inhumane treatments. Pursuant to article 105, this takes 
priority over any other law.

3.41 Children are not subject to life 
imprisonment.138 · Under the Juvenile Code children cannot be convicted to 

life imprisonment. The Penal Code 2017 states that children 
cannot be sentenced to imprisonment (art. 99).

3.42 The death penalty may not be 
imposed for a crime committed by 
a person under 18 regardless of 
his/her age at the time of the trial 
or sentencing or of the execution 
of the sanction.139 

·
The Juvenile Code states that children cannot be subject to 
the death penalty (art. 39). The Penal Code 2017 similarly 
states that children cannot be sentenced to death (art. 99).

Children deprived of liberty

3.43 There are binding, detailed 
standards for all children deprived 
of their liberty, in line with the 
UN Rules for the Protection of 
Juveniles Deprived of Liberty 
(Havana Rules), to ensure that 
children are treated with humanity 
and respect for their inherent 
dignity, and in a manner which 
takes into account the needs of 
persons of his or her age.140 ·

The Juvenile Code calls for the establishment of specialized 
juvenile rehabilitation centres with a range of specialist 
and appropriate health, social and educational services for 
detained children (art 12). 

The Law on Juvenile Rehabilitation Centres and the 
Regulations on Juvenile Rehabilitation Centres outline 
detailed standards for the care, treatment and rehabilitation 
of children that are generally in line with international 
standards. They require JRCs to provide access to 
education, vocational training and opportunities to study, 
work, and practice religion; establish minimum standards for 
sleeping arrangements, clothes, food, water and sanitation; 
provide access to healthcare; and guarantee children the 
right to family contact and visits. The regulations also 
address intake and records management, disciplinary 
procedures, and provide for a complaint mechanism. 
However, contrary to international standards, children may 
be deprived of family visits or kept in an isolation room for 
24 hours for up to 15 days as a disciplinary measure, and 
guards may in some circumstances be permitted to carry 
weapons (arts. 16, 28, 31). 

3.44 Children have the right to be 
separated from adults in all places 
of detention, including police 
custody.141 

·

The Juvenile Code states that children in detention must 
be kept separate from adults (art. 10.4). It requires the 
suspected and arrested child to be detained in a special 
temporary location, and authorities are required to provide 
the detained child with access to social, educational, 
vocational, psychological and health services taking into 
consideration his/her age and gender needs (art. 12). 
Children subject to a custodial order can only be detained 
in a specialized juvenile rehabilitation centre. The Penal 
Code 2017 reinforces the standard that children cannot be 
imprisoned (art. 99).  
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3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects 
of their treatment.142

·
The Law on Juvenile Rehabilitation Centres states that 
children, either by themselves or with their parents/legal 
guardians, may complain about their care and treatment, 
orally or in writing, to the authorities of the JRC, the 
general director of rehabilitation and correction centres 
for juveniles, the attorney general’s office, the minister of 
justice, the Afghan Independent Human Rights Commission 
and the National Council. The JRCs are required to send the 
complaints confidentially to the relevant organization within 
24 hours (art. 33). 

3.46 There is an effective system 
for independent inspection and 
monitoring of all places where 
children may be deprived of their 
liberty, including unannounced 
inspections by an external, 
independent body.143

·

The Law on Juvenile Rehabilitation and Correction Centres 
requires the establishment of a high council of juvenile 
rehabilitation centres to oversee and improve JRCs (art. 13), 
as well as provincial committees of supervision to oversee 
the internal discipline and treatment of children in JRCs. 
Committee members are required to visit the JRC each 
fortnight and submit reports to the General Directorate of 
JRCs (art. 38). In addition, the law lists a number of officials 
who can visit the JRCs at any time without permission, 
including members of the national assembly, provincial 
governors, the attorney general, the head of the Afghan 
Independent Human Rights Commission and members of 
the High Council for JRCs (art. 39.2). 

The Law on the Structure, Duties and Mandate of the 
AIHRC. 2005 authorizes the Commission to visit detention 
centres to monitor the implementation of laws on the 
treatment of prisoners (art. 21.6); 

3.47 Children released from detention 
are entitled to support for 
their reintegration into the 
community.144 ·

The Law on Juvenile Rehabilitation and Correction Centres 
does not make provision for reintegration support, but 
states only that authorities at the Centre must inform police 
departments and office of attorney prior to release of a child 
(art. 36.4). 

Records and privacy

3.48 Children in conflict with the law 
have the right to have their privacy 
protected at all stages of the 
proceedings.145 The publication of 
any information that might lead 
to the identification of the child is 
prohibited.146 ·

The Juvenile Code prohibits publication of documents 
related to proceedings of children’s trials, including witness 
testimonies and ideas of experts (art. 32.2). It does not 
explicitly prohibit the publication of the child’s name or 
other identifying information.

The Law on Mass Media prohibits the publication of 
“matters leading to dishonouring and defamation of 
individuals” (art. 31.2) but does not explicitly address 
publication of the identity of children in conflict with the 
law.

3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third 
parties, except for those directly 
involved in the investigation, 
adjudication and disposition of the 
case.147

·
The Juvenile Code prohibits revealing information about 
the child’s personality or that can result in identification of 
the child (art. 32.3). 

3.50 The use of a child’s criminal record 
in subsequent criminal proceedings 
is prohibited once the child is an 
adult,148 and the law provides for 
automatic removal of a child’s 
name from the criminal records 
upon reaching the age of 18.149 

·
Not addressed in the law.
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C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge 
and remedy violations and abuses 
of their rights, including child-
friendly complaints mechanism, 
and children are able to initiate 
legal proceedings either on 
their own or through a legal 
representative.150

·

The Constitution states that any person may complain to 
the Human Rights Commission about a violation of their 
human rights (art. 58). 

The Law on the Structure, Duties and Mandate of the 
AIHRC 2005 gives the Commission authority to receive and 
investigate complaints of human rights violations (art. 21). 
The Commission may refer the results of an investigation 
to relevant authorities and follow up on cases in order to 
address current violations and prevent future ones (art. 
21.9), and can also refer the case to the relevant judicial and 
non-judicial authorities (art. 23). However, it does not have 
authority to initiate court proceedings on behalf of a child. 

Under the Civil Procedure Code, anyone with civil capacity 
can petition the court (art. 12). However, pursuant to the 
Civil Code, children under the age of 18 are considered 
minors and lack the legal capacity to act other than through 
their guardian or legal representative (arts. 39, 42). The 
Civil Procedure Code states that if one of the parties to a 
civil action lacks legal capacity and there are no provisions 
for guardianship, rules related to executorship and 
custodianship shall be applicable (art. 7). However, no 
explicit provision has been made to appoint a legal guardian 
to assist children to defend and protect their rights where 
their parents or guardians are unable or unwilling to do so.

3.52 The best interest of the child 
is the primary consideration in 
any administrative or judicial 
decision relating to care, custody, 
guardianship, adoption and 
protection of a child.151 

·

The Juvenile Code on guardianship (Chapter 7) does not 
require the decision to appoint a guardian be determined 
based on the best interest of the child.

The Child Guardianship Law does not include a clear 
statement of the best interest principle but does say that the 
court shall, in any case, give priority to the interests of the 
child (art. 14).

Under the Civil Code, decisions about care and custody of 
a child in the event of parental divorce or separation are 
based on age and gender of the child rather than the best 
interest. Children are in the care of their mothers (or other 
female family members in order of priority listed in the 
Code) until the age of 7 for boys and 9 for girls, after which 
custody is transferred to the father.  If the mother is not able 
and there is more than one person who has the right to 
the care of the child, the court may select based on who is 
“more in the interest of the child” (arts. 236–242). Similarly, 
the Child Guardianship Law does not require the child’s 
views be sought and taken into consideration.

In its Concluding Observations to Afghanistan’s CRC Report, 
the UN Committee on the Rights of the Child expressed 
concern that in divorce cases guardianship of girls over 9 
years and of boys over 7 years will be given to the father. 

3.53 Children have the right to 
participate in an effective and 
meaningful way in matters 
affecting them, including the right 
to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making 
regarding their care, custody, 
guardianship, and protection, 
having regard for their age and 
maturity.152

·

The Juvenile Code requires the Juvenile Court to make 
the decision about the appointment of a child’s guardian 
in the presence of the child, but does not require that the 
child’s views be sought and given due consideration (art. 
58.3). The Child Guardianship Law does not require the 
court to take the child’s views into account when making a 
guardianship order.

The Civil Procedure Code makes no provision for children 
to express their views in parental disputes relating to their 
care and custody, and states that a person who is under the 
age of 15 and who is not involved in the case cannot attend 
the judicial hearing (art. 15).
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3.54 Competent authorities are required 
to take measures to facilitate 
informed participation of children 
in decision-making, including 
ensuring that the child has received 
all relevant information about his/
her rights, and consulting the child 
in person, if necessary privately, or 
through other persons or bodies, in 
a manner appropriate to the child’s 
age and understanding.153

·

Not addressed in the law.

3.55 Children have the right to their own 
legal counsel and representation 
(e.g. guardian ad litem), in their 
own name, in proceedings where 
there is, or could be, a conflict of 
interest between the child and the 
parent or other legal guardian.154

·
Not addressed in the law.

3.56 Children’s right to privacy 
is guaranteed and there are 
restrictions on publication of 
any information that might 
identify a child involved in civil 
proceedings.155

·
The Civil Procedure Code states that proceedings of all the 
civil cases must be public, unless a public hearing adversely 
affects public order or leads to the exposure of the secrets 
of the people’s lives (art. 40). However, the judgment of the 
court in all situations is announced publicly (art. 42).
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Mandate for prevention, early intervention and response

1.1 The law includes a statement of the 
government’s obligation to support 
families in their child-rearing 
responsibilities, and to protect 
children from all forms of violence, 
abuse, neglect or exploitation.1 ·

Bangladesh law does not include a clear statement of the 
government’s responsibility to protect children from all 
forms of violence or to support parents and families in their 
child-rearing responsibilities. Under the Constitution of 
the People’s Republic of Bangladesh it is the fundamental 
responsibility of the State to attain steady improvement in 
the material and cultural standard of living of the people, 
with a view to securing for its citizens the provision of basic 
necessities and to ensure public assistance in cases of 
undeserved want, including for orphans (art. 15). The State 
must also adopt effective measures to prevent prostitution 
(art. 18(2)). 

1.2 A government focal point has 
been designated to coordinate 
child protection services,2 
defined broadly to encompass 
a full continuum of prevention, 
mitigation and response services. 
These services aim to strengthen 
the ability of parents in the 
protection, care and development 
of their children, and to support 
the recovery and reintegration of 
children who have experienced any 
form of violence, abuse, neglect or 
exploitation.3 ·

The Children Act 2013 established the inter-agency 
National Child Welfare Board, chaired by the Ministry of 
Social Welfare. The Board is responsible for supervising, 
monitoring and coordinating the activities of child 
development centres and certified institutes, formulating 
policies and plans for reintegration and rehabilitation of 
children in family and social life. It advises the government 
on welfare and development of children, collecting data on 
disadvantaged children and children in conflict with the law, 
determining the ways of necessary diversion or alternative 
care, and assessing data and information on children 
under such process or care (s.7). The Act requires the 
establishment of district and upazila (sub-units of districts) 
child welfare boards (s.8, 9) and the appointment of 
probation officers in every district, upazila and metropolitan 
area (s.5).

The mandate of the child welfare boards is framed primarily 
in terms of alternative care and rehabilitation of children 
in conflict with the law, rather than broadly ensuring a full 
continuum of prevention, early intervention and response 
services to address all forms of violence against children. 
The role and mandate of the Ministry of Social Welfare 
for child protection services is not defined, and the role of 
the Department of Social Services and probation officers 
are defined only in terms of alternative care and response 
procedures (s.5, 6, 90).

1.3 The designated agency has 
clear authority to monitor and 
regulate child protection service 
providers (government and non-
government).4 ·

The Children Act 2013 gives the National Child Welfare 
Board responsibility for supervising, monitoring and 
coordinating the activities of child development centres and 
certified institutes (s.7(2)(a)), but not child protection service 
providers more broadly. The role of the Ministry of Social 
Welfare in monitoring, regulating and accrediting child 
protection service providers has not been clearly articulated 
in the law.

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards
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Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection that 
encompasses children under 18 
years who are orphaned or without 
parental care and who have 
experienced, or at risk of, all forms 
of violence, abuse, neglect and 
exploitation.5 

·

The Children Act 2013 defines ‘disadvantaged children’ as 
children under the age of 18 who are affected by one or 
more of the following factors: one or both parents have 
died; are without legal or lawful guardian; are without any 
particular home or visible means of living; are engaged in 
begging or anything against the welfare of the child; are 
dependent on imprisoned parents or living in prison with 
mother; are victim of sexual oppression or harassment; 
are staying with or going to the workplace of any person 
engaged in prostitution or anti-social or seditious activities; 
are disabled; have unnatural behavioural disorder caused 
by drugs or other reason; have fallen into ill company or 
may face moral degradation or are at risk of entering into 
the criminal world; are residing in a slum;  are homeless 
and residing on the street; effeminate child (hijra); gypsy 
and untouchable child (harijan);  affected by HIV/AIDS; and 
any child considered by the Children’s Court or the Board 
to be in need of special protection, care and development 
(s.89). The definition is framed in somewhat out-dated and 
moralistic terms, and does not clearly include children who 
have been or are at risk of physical abuse, emotional abuse 
and neglect. 

1.5 The law makes provision for 
reporting children in need of 
care and protection, including an 
accessible mechanism for children/
families to request assistance, 
and mandatory reporting for 
professionals working with 
children.6

·

The Children Act 2013 does not include clear mandatory 
reporting requirements or make provision for a complaints 
mechanism that children can access. The Act states that 
any person or organization who “gets” a disadvantaged 
child or child victim or comes across any information about 
a disadvantaged child or child victim must send the child 
or information about the child to the nearest police station 
or the probation officer or social worker or the Department 
of Social Services (s.90). However, there is no statutory 
obligation on professionals working with children to report 
known or suspected incidents of child abuse. 

Under the Domestic Violence (Prevention and Protection) 
Act 2010 the police are required to inform victims of 
domestic violence of their rights and the availability 
of services, but there is no mandatory reporting to the 
Department when the victim is a child (s.4).

1.6 There are clearly defined 
procedures for referral, 
assessment/investigation and inter-
agency cooperation in responding 
to children in need of care and 
protection, and for making 
decisions about what support 
and interventions are appropriate 
and necessary in the child’s best 
interest.7

·

The Children Act 2013 states that if a probation officer or 
social worker receives a report of a disadvantaged child 
or child victim he/she must record the information and, 
if the child is a victim of crime, send the information to 
the police (s.90). If the police receive any child, they must 
send the child to the Department (s.91). After recording the 
information, the probation officer or social worker must 
place the child in an institution or safe home, conduct an 
assessment, and take necessary measures to ensure the 
child’s overall development (s.92). The Act requires the 
Probation Officer to submit all the information to the Child 
Welfare Board, which must review the information and 
can make recommendations to the concerned authorities 
for overall welfare of the child (s.93). However, authority 
for care planning and decision-making is not clear. The Act 
initially gave the Children’s Court authority to hold inquiries 
and make care orders for children (s.94) but this section was 
repealed by the Children (Amendment) Act 2018.

Additional procedures on child protection case 
management are articulated in the draft Children Rules, 
which are awaiting approval.
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1.7 Guidance is provided on how to 
accurately assess the age of a child 
to ensure that children are afforded 
the protection they are entitled to 
under law.8 ·

The Children Act 2013 states that whenever any child 
is brought to the police station, the child affairs police 
officer is responsible for ensuring that the age of the 
child is determined correctly, taking into account the birth 
certificate or other reliable documents (s.14(c)). However, 
no further guidance is provided on what documentation 
may be relied upon, or for making age determinations in 
cases where the police are not involved.

1.8 The right of children to express 
their views and to participate in 
decision-making about their care 
and protection is guaranteed.9

·

The Children Act 2013 guarantees children’s right to 
participate in court proceedings but not children’s right 
to express their views in all aspects of decision-making 
about their care and protection. Section 22 states that 
participation at all stages of the “trial” before the Children’s 
Court is the right of the concerned child, pursuant to the 
2018 amendments the Court’s jurisdiction applies only to 
children in conflict with the law and not decisions about 
care and protection of a child. The Act makes reference to 
the views of the child only in relation to a decision about 
which parent to place the child where parents are divorced 
or living separately (s.84(2)), and during the periodic review 
of an alternative care placement (s.88(2)). 

1.9 The law makes provision for 
a range of care, recovery and 
reintegration services for children, 
including immediate crises needs 
and ongoing support relating 
to their physical and mental 
health, safety, repatriation/family 
reunification or alternative care, 
education, vocational training and 
life skills, and legal assistance.10

·

The Children Act 2013 primarily focuses on alternative care 
and does not make provision for a range of care, recovery 
and reintegration services for disadvantaged children and 
child victims of violence. 

The Domestic Violence (Prevention and Protection) Act 
2010 makes provision for women and children who have 
experienced domestic violence to receive legal aid, medical 
treatment, financial or other support from government and 
civil society organizations (CSO) service providers (s.7).

The Prevention and Suppression of Human Trafficking Act 
2012 requires the government to establish procedures for 
identification, rescue, repatriation and rehabilitation of 
victims of trafficking (s.32). It also requires the government 
to establish protective homes and rehabilitation 
centres throughout the country to facilitate physical 
and psychological treatment, rehabilitation and family 
reconciliation (s.35). Victims have the right to medical 
treatment, legal and psychological counselling services, and 
rehabilitation and social integration, but this only applies 
to victims residing in a protective home or rehabilitation 
centre (s.36(2)). 

The Acid Control Act 2002 requires the District Acid Control 
Committee to provide medical support, rehabilitation and 
legal aid services to victims of acid throwing (s.8). 

1.10 The law emphasizes preventing 
family separation and preserving 
family unity as an important 
component of the child protection 
system. Before resorting to 
separation, provision is made for 
less intrusive interventions aimed 
at supporting parents and restoring 
or enhancing the family’s capacity 
to take care of the child, unless 
separation is necessary to protect 
the child.11

·

The Children Act 2013 frames the response to 
disadvantaged children and child victims of violence 
primarily in terms of alternative care and it does not 
include an explicit focus on family-based interventions. 
The procedures for responding to a reported child victim or 
disadvantaged child state that the probation officer “shall” 
place the child in an institution pending assessment (s.90, 
92). The Act says that in making alternative care decisions, 
priority should be given to reintegration of the child with 
the parents. However, if it appears for any reasonable 
cause that the parent may engage the child in any immoral 
or illegal activity, the child must be sent to an institution 
until the situation of the parents has changed, and the 
government must take effective measures to rehabilitate the 
concerned parents so that the child can be reintegrated with 
them (s.84(2), (5)).
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1.11 The law provides for care and 
protection orders or other formal 
interventions, including restraining 
orders and removal of the child 
or perpetrator where necessary to 
protect the child from significant 
harm and in the child’s best 
interest.12

·

The Children Act 2013 previously stated that if it appears 
to the Child Welfare Board that it is necessary, for the best 
interest of the child, to remove the child from parents or 
other person with care and control of the child, the Board 
may refer the matter to the Children’s Court. The Court 
was required to conduct a hearing and receive all relevant 
evidence, and was authorized to pass order to place the 
child in alternative care (s.94). However, this section was 
repealed by the Children (Amendment) Act 2018 and as 
such the Children’s Court no longer has any authority to 
make orders under the Act in relation to disadvantaged 
children or children in need of alternative care. 

Protection orders are available under the Domestic Violence 
(Prevention and Protection) Act 2010. A child victim of 
domestic violence, or a police officer, service provider 
or other person, may apply to the court for an interim 
protection order and protection order to restrain further acts 
of violence and prohibit the perpetrator from contacting or 
communicating with the child, including a residence order 
requiring the perpetrator to leave the shared residence 
(s.11–15).

The Prevention and Suppression of Human Trafficking Act 
2012 gives the court broad powers to place a victim in the 
custody of any public or private protective home or under 
the custody of any competent person or organizations. 
The Act states that a victim shall, upon being rescued, 
if not returned to family, be sent to any government or 
non-government protective home or rehabilitation centre 
(s.36(1)). In making its order, the court may (but is not 
required to) consider the opinion of the victim (s.22(3)).  
There is no requirement for decisions to be based on the 
best interest of the child.

The Suppression of Oppression against Women and 
Children Act 2000 similarly gives the court broad discretion 
to commit an adult or child victim of an offence under the 
Act to safe custody, without reference to victim consent or a 
requirement that decisions be made on the basis of the best 
interest of the child (s.31).

1.12 Any decision regarding the 
removal of a child against the 
wishes of his or her parents must 
be made by competent authorities 
and subject to judicial review. In 
any such proceedings, the child, 
parents and other interested 
parties have the right to participate 
in the proceedings and make their 
views known.13 ·

The Children Act 2013 gives probation officers and police 
broad powers to remove a child pending assessment, with 
no clear time frame or requirement for an interim order 
from the court (s.90, 92). The Act previously stated that, if 
it appeared to the Child Welfare Board that it is necessary, 
for the best interest of the child, to remove the child from 
parents or other person with care and control of the child, 
the Board must refer the matter to the Children’s Court. 
The Court was required to conduct a hearing and “receive 
all relevant evidence” before passing an order placing 
the child in alternative care (s.94). However, this provision 
was repealed by the Children (Amendment) Act 2018, 
and there is now no clear provision for due process or 
judicial oversight of decisions by the probation officer or 
Child Welfare Board to remove a child from parental care 
to an institution, “safe home” or other alternative care 
placement. 

1.13 The decision is regularly reviewed, 
with the aim of promoting the 
child’s return to parental care, once 
the original causes of removal 
have been resolved.14

·
No provision is made under the Children Act 2013 for 
periodic review of decisions. However the Act states 
that the Government must take effective measures to 
rehabilitate the concerned parents so that the child can be 
reintegrated with them (s.84(2), (5)).
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Alternative care

1.14 There is a legal obligation on the 
State to provide alternative care 
for children without parental care 
or who cannot in their best interest 
be permitted to remain in parental 
care.15 ·

The Children Act 2013 states that alternative care may 
be initiated to ensure the welfare and best interest of 
disadvantaged children and child victims for whom special 
protection, care and development needs to be ensured 
(s.84). The Department of Social Services must take 
measures to establish alternative care, including ensuring 
institutional care for children for whom parental care or 
non-institutional care may not be ensured (s.85).

1.15 A competent government authority 
has been designated to ensure 
the supervision of the safety, well-
being and development of any 
child placed in alternative care.16

·

The Children Act 2013 gives District and Upazila Child 
Welfare Boards responsibility to visit, inspect, supervise, 
monitor and evaluate institutions, but not explicitly to 
monitor children placed in all forms of alternative care (s.8 
(2)(a), 9(2)(a)).  However, probation officers are required 
to regularly monitor and inspect the alternative care 
arrangements of a child and inform the Board (s.88(3)). 

Under the Guardians and Wards Act 1890 the court 
supervises children who have been subject to a 
guardianship order.

1.16 A range of emergency, short-
term and long-term alternative 
care options are provided for and 
regulated by the law, including 
kinship care, respite care, foster 
care, supervised independent 
living arrangements, adoption/
kafalah, and residential care.17

·

The Children Act 2013 provides for kinship care; placement 
with a caregiver, guardian or other appropriate person; 
and residential care in government children’s homes, baby 
homes, training and rehabilitation centres for destitute 
children, and government shelter homes (s.84, 85) states 
that alternative care may be either short term or long 
term (s.88(1)). However, no provision has been made for 
proactive recruitment of foster parents. No provision is 
made for adoption, but a guardian may be appointed for a 
child under the Guardian and Ward Act.

The Prevention and Suppression of Human Trafficking 
Act 2012 (s.35) makes provision for the establishment of 
government reception centres and government and NGO 
shelters and rehabilitation centres for victims of trafficking, 
and for reception and rehabilitation centres for vagrants 
under the Vagrants Act 2011 (s.3).  

1.17 Standards of care are in place 
for all alternative care providers. 
Care standards for residential 
care facilities ensure quality and 
conditions that are conducive to 
the child’s development, such as 
individualized and small-group 
care.18 ·

The Children Act 2013 states that the Government must 
determine the minimum standards for proper care of 
children in “certified institutions” by issuing orders 
and directives (s.63(1)). The Act provides details on the 
classification and separation of children in institutions 
based on age and gender (s.63(2)), but does not provide any 
guidance on quality of care.

It is not clear if ‘certified institution’ refers to all residential 
facilities for children, or just those for detaining children in 
conflict with the law. The language of section 59 and section 
63 implies the latter, but there are no similar provisions on 
regulating residential care facilities for other children.

1.18 All alternative care providers must 
be registered with and authorized 
by the social welfare or other 
competent authority.19

·
The Children Act 2013 requires all “certified institutions” 
to meet prescribed conditions, and be approved by the 
Government and gazetted (s.60). It is an offence to run an 
institution without lawful certificate (s.61). However, it is not 
clear if this requirement applies to all forms of residential 
care for children or just those for detaining children 
in conflict with the law. There are no other provisions 
requiring registration of children’s homes, baby homes and 
rehabilitation centres.
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The Orphanages and Widows Homes Act 1944 states that 
no person may operate an orphanage or widows’ home 
without a license granted by the District Magistrate (s.4, 
5). However, this applies only to orphanages and not other 
children’s homes and shelters.

The Prevention and Suppression of Human Trafficking 
Act 2012 requires all protective homes and rehabilitation 
centres for victims of trafficking to be licenced (s.35), but it 
is not clear if separate licensing standards apply to those 
caring for child victims.

1.19 The law requires independent 
inspection and monitoring of 
all children in alternative care, 
including frequent scheduled and 
unannounced visits.20

·

The Children Act 2013 states that the Government or any 
representative empowered by the Director General of 
the Department may inspect any certified institution. The 
Act also states that Child Welfare Boards may visit and 
inspect certified institutions and monitor and evaluate 
their activities (s.8) and that a probation officer must, on a 
regular basis, inspect the alternative care arrangement of 
the child and inform the Child Welfare Board (s.88(3)). 

The Orphanages and Widows Homes Act 1944 states that 
the District Magistrate or anyone authorized on his behalf 
may enter and inspect any orphanage at any time, day or 
night, and the society having control of the institution must 
not refuse entry or inspection (s.7). 

1.20 There is a standard process and 
criteria for the referral or admission 
of a child to an alternative care 
setting, governed by the principles 
of necessity and suitability. This 
ensures children are admitted 
to alternative care only after all 
possible means of keeping them 
with their parents or extended 
family have been exhausted and 
acceptable and justified reasons for 
entry into care exist.21

·

The Children Act 2013 states that the Child Welfare Board 
or probation officer shall determine the most appropriate 
means of alternative care for children, considering the 
best interest of the child (s.86). Before sending a child to 
alternative care, a complete assessment report of the child 
must be considered (s.84(2)). The Act also requires the 
Department of Social Services to take measures to prevent 
unnecessary removal of children, including: projects or 
programmes for providing financial or other assistance, 
including counselling to parents, to ensure proper care of 
children; arrange vocational training, determine means of 
livelihood and reintegrate with parents; and monitoring 
children (s.87).

1.21 The law requires that alternative 
care decisions be based on the 
best interest of the child and take 
into account the nature and quality 
of the child’s attachment to his/
her family, the family’s capacity to 
safeguard the child’s well-being 
and harmonious development, 
the child’s need or desire to feel 
part of a family, the desirability of 
the child remaining within his/her 
community and country, the child’s 
cultural, linguistic and religious 
background, and the child’s 
relationships with siblings, with a 
view to avoiding their separation.22

·

The Children Act 2013 states that alternative care may be 
initiated to ensure the overall welfare and best interest of 
disadvantaged children and child victims (s.84(1)). Before 
sending a child to alternative care, a full assessment report 
must be prepared by a probation officer of social worker 
(s.84(1), 92), and the decision must be made based on 
consideration of the child’s family, social, cultural, financial, 
ethnic, psychological and educational background (s.84(1)). 
The duration of alternative care must be determined based 
on the best interest of the child (s.88(1)).

1.22 The law prohibits the recruitment 
and solicitation of children for 
placement in residential care by 
agencies, facilities or individuals.23 ·

Not explicitly stated in the Children Act 2013. 
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1.23 The use of residential care is 
limited to cases where such a 
setting is specifically appropriate, 
necessary and constructive for the 
individual child concerned and in 
his/her best interest.24  ·

The Children Act 2013 states that when deciding the means 
and type of alternative care, reintegration of the child 
with parents shall be accorded priority. If it is not possible 
to reintegrate the child with parents, the child may be 
reintegrated with the extended family, or may be sent to a 
caregiver, legal/lawful guardian or any other appropriate 
person for the purpose of community-based reintegration. 
If those measures are not possible, the child may be sent to 
an institution (s.84).

1.24 Children have the right to be 
involved in any decision about 
their placement, and to have 
their views given due weight in 
accordance with their evolving 
capacities.25

·
The Children Act 2013 does not require children’s views 
to be taken onto account in any decision about their 
placement. The views of the child are referenced only with 
respect to periodic review of the child’s placement by a 
probation officer (s.88(2)), and where a decision is being 
made about which parent to place the child with where 
parents are divorced or living separately (s.84(2)).

1.25 All children who are in alternative 
care have individual care plans 
and are subject to regular, periodic 
reviews (preferably at least every 
three months) of their placement 
and of the care and treatment 
being provided.26 

·
The Children Act 2013 states that probation officer must, 
taking into consideration the opinion of the child and his 
family, periodically review the adopted alternative care 
arrangement (s.88(2)). However, the frequency of review is 
not stipulated, and there is no requirement for each child to 
have a care plan.

1.26 Children separated from their 
parents are entitled to maintain 
personal relations and direct 
contact with them, unless this 
is contrary to the child’s best 
interest.27 

·
Not addressed in the law. The Children Act 2013 does not 
explicitly guarantee children placed in alternative care the 
right to continued contact with their parent unless this is 
contrary to their best interest.

1.27 Children in care have access to an 
effective and impartial mechanism 
whereby they can notify 
complaints or concerns regarding 
their treatment or conditions of 
placement.28

·
The Children Act 2013 and the Orphanages and Widows 
Homes Act 1944 do not make provision for an independent 
complaint mechanism for children in alternative care. In its 
2015 Concluding Observations, the UN Committee on the 
Rights of the Child expressed concerned at the lack of an 
independent complaint mechanism for children placed in 
alternative care centres. 

Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has 
been designated to oversee the 
adoption/guardianship process, 
including determination of a child’s 
adoptability, assessment of the 
child’s needs, selection of the 
most appropriate environment for 
the child, and observation of the 
relationship between the child and 
prospective parents before the 
arrangement is finalized.29

·

Bangladeshi law does not make provision for adoption. 
The Children Act 2013 authorize probation officers and 
Child Welfare Boards to make decisions about alternative 
care placements of a child (s.84), but it is not clear that this 
applies to selection and screening of guardians under the 
Guardian and Wards Act 1890. 

1.29 The law prohibits or restricts 
private and independent adoption 
arrangements.30 ·

Bangladeshi law does not prohibit or restrict private 
guardianship arrangements. Under the Guardian and Wards 
Act 1890, any citizen may apply to the court to be appointed 
as the guardian of a child’s person and/or property (s.7).
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1.30 Adoptions/guardianships must 
be approved by the court or other 
competent authority based on a 
full assessment of the child and the 
prospective parents.31 ·

The Guardian and Wards Act 1890 requires the appointment 
of a guardian to be approved by the Court (s.7), and 
pursuant to the Family Court Ordinance 1945 all decisions 
with respect to guardianship are within the jurisdiction of 
the Family Court (s.5). The Act states that the court must 
be satisfied that the order “is for the welfare of the child” 
and requires that the child’s parents or other person having 
custody of the child be given the opportunity to be heard 
(s.11). However, it does not explicitly require a background 
assessment of the child or of the prospective guardians. 

1.31 The consent of the birth parents 
to adoption/guardianship must 
be fully informed and voluntary. 
The law prohibits any form of 
inducement or coercion, and 
requires that parents receive 
counselling before giving their 
consent.32 

·
The Guardian and Wards Act 1890 requires a child’s parents 
(if they reside in Bangladesh) or a person with custody of 
the child to be served notice of the guardianship hearing 
(s.11(1)(a)). It does not explicitly require that the parent 
consent to guardianship of the child being transferred 
to another person or make provision for circumstances 
where their consent can, in the best interest of the child, be 
dispensed with.  

1.32 All children have a right to express 
their views on the proposed 
adoption/guardianship, having 
regard to their age and capacity, 
and an age has been set at which 
children’s consent to adoption is 
required.33 

·
The Guardian and Wards Act 1890 states that if the minor is 
old enough to form an intelligent preference, the Court may 
consider that preference (s.17(3)) but it does not require 
children’s views to be sought and given due consideration 
or require the consent of a child from a specified age.

1.33 The best interest of the child is 
the paramount consideration in 
any decision about the adoption/
guardianship of a child.34

·

The Guardian and Wards Act 1890 states that a 
guardianship order can only be made where the Court 
is satisfied that it is “for the welfare of a minor” (s.7). In 
appointing or declaring the guardian of a minor, the Court 
must be guided by what appears in the circumstances to 
be for the welfare of the minor. In considering what will be 
for the welfare of the minor, the Court must have regard 
to the age, sex and religion of the minor, the character and 
capacity of the proposed guardian and his/her nearness of 
kin to the minor, the wishes, if any, of a deceased parent, 
and any existing or previous relations of the proposed 
guardian with the minor or his property (s.17).

1.34 Where permitted, intercountry 
adoption/guardianship is 
considered only if it has been 
determined that the child cannot 
be placed in a foster or an adoptive 
family or cannot in any suitable 
manner be cared for in the child's 
country of origin.35

·
Bangladeshi law does not make provision for intercountry 
adoption. Under the Guardian and Wards Act 1890, only a 
Bangladeshi citizen can be appointed guardian of a child 
(s.7). However, Bangladeshi citizens who are habitually 
resident in another country can apply for guardianship of a 
child and remove him/her from the country.

1.35 Intercountry adoptions, if 
permitted, are managed in 
accordance with The Hague 
Convention on the Protection 
of Children in the Context of 
Intercountry Adoption or similar 
safeguards.36 Analogous and 
appropriate safeguards are in 
place for non-residents seeking 
guardianship of a child.

·
Bangladesh does not permit intercountry adoption, 
however it does not have any legal safeguards in place 
regulating the removal of children from the country for the 
purposes of guardianship or adoption by a non-resident 
citizen who has been declared guardian of a child under the 
Guardian and Wards Act 1890.

1.36 If adoption agencies operate within 
the country, provision is made 
for their accreditation and for 
effective monitoring of activities to 
guarantee their transparency and 
accountability.37 

N/A
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1.37 Sale or trafficking in children 
that results in illegal adoptions/
guardianships, including improper 
financial gain from adoption and 
improperly inducing consent for 
the adoption/guardianship of a 
child, are prohibited by law and 
appropriately sanctioned.38

·
Not addressed in the law.

1.38 A comprehensive legal framework 
is in place to regulate surrogacy, 
if permitted, with appropriate 
safeguards to prevent the sale of 
or traffic in children in the context 
of surrogacy and to ensure that 
the best interest of the child is 
a primary consideration in all 
decisions with respect to parentage 
and parental responsibilities. 39

·
Bangladesh does not have any laws restricting or regulating 
surrogacy.

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited 
(including the use of any physical 
force intended to cause some 
degree of pain or discomfort, 
however light), and the criminal 
law on assault applies equally 
to children and adults with no 
defence for corporal punishment, 
reasonable correction or 
“chastisement” of a child.40 

·

Bangladeshi law does not define or specifically prohibit 
physical abuse of a child. Physical abuse may be 
prosecuted under the Penal Code 1860 offences of 
causing hurt or grievous hurt, which includes any use of 
force that causes pain, disease or infirmity (s.321, 322). 
However, section 89 of the Penal Code includes a defence 
of reasonable correction, stating that nothing done in good 
faith for the benefit of a person under 12 years of age by the 
guardian or other person having lawful charge of that child, 
is an offence by reason of any harm which it may cause, 
provided it does not result in death or grievous hurt. 

2.2 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited within the home/
family.41

·

Bangladeshi law does not prohibit all forms of corporal 
punishment in the home. The Bangladesh Constitution 
prohibits cruel, inhuman, or degrading punishment or 
treatment (art. 35(5)), but this does not clearly extend to all 
forms of corporal punishment, however light. 

The Children Act 2013 includes the offence of cruelty to 
children, which makes it an offence to assault, ill-treat, 
neglect or forsake any child under a person’s custody, 
charge or care, or leaves the child unprotected, uses the 
child for personal service, or exposes him/her in any 
indecent way. However, the offence only applies where it 
causes unnecessary suffering to the child or creates injury 
to health that leads to loss of eye-sight or hearing, injury 
to limb or organ and mental derangement. The offence is 
punishable by up to five years imprisonment (s.70).   

The Domestic Violence (Prevention and Protection) Act 
2010 addresses all forms of violence against a woman or a 
child by a family member. It defines physical abuse as any 
conduct that causes bodily pain, harm, or danger to life, 
limb, or health, or impairs the healthy development of the 
victim (s.3(a)). This definition is used to determine grounds 
for issuing a protection order, rather than to penalize acts of 
violence, and as with the Children Act it does not include all 
forms of corporal punishment, however light. 
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2.3 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in schools.42 ·

In response to a ruling from the High Court Division of 
the Supreme Court prohibiting corporal punishment in 
schools, the Ministry of Education has published a circular 
stating that corporal punishment is prohibited in schools 
(Circular No. 37.031.004.02.00.134.2010, 8 August 2010, 
Regarding the Ending of Corporal Punishment on Students 
in Educational Institutions). However, this prohibition has 
not been entrenched in law. 

2.4 Corporal punishment and other 
cruel or degrading punishment or 
treatment, is explicitly prohibited 
in residential care facilities for 
children.43 ·

Corporal punishment has not been explicitly prohibited in 
all residential care settings. The offence of cruelty to a child 
under the Children Act 2013 (s.70) would apply to staff of 
residential facilities that have custody, charge or care of 
a child, but this only prohibits acts of cruelty resulting in 
significant harm. As with parents, corporal punishment by 
residential care staff would be justified under section 89 of 
the Penal Code. 

2.5 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in all places of custody/
detention.44

·

The Bangladesh Constitution states that no person shall 
be subjected to torture or to cruel, inhuman, or degrading 
punishment or treatment (art. 35(5)). However, it also 
provides for a broad exception stating that this does not 
affect the operation of any existing law that prescribes any 
punishment or procedure for trial (art. 35(6)).

Corporal punishment is a lawful sentence for boys under 
the Code of Criminal Procedure 1898 (s.392) and the 
Whipping Act 1909 (s.3,4) and is also a sanctioned form of 
punishment in the Prisons Act 1894 (s.53) and the Bengali 
Jail Code 1920 (s.977). 

2.6 The law clearly defines and 
prohibits mental or emotional 
abuse of a child.45

·

Bangladesh law does not include a clear definition and 
prohibition of emotional abuse of a child.

Some acts of emotional abuse may be captured under 
the Children Act 2013 offence of cruelty to children, which 
includes ill-treating or forsaking a child, but only if it results 
in unnecessary suffering or leads to “mental derangement” 
(s.70).   

The Domestic Violence (Prevention and Protection) Act 
2010 defines “psychological abuse" of a woman or child by 
a family member to include insults, ridicule, humiliation, 
or threats of any nature; harassment; and controlling 
behaviour, such as restrictions on mobility, communication 
or self- expression (s.3(b)). This definition is grounds for 
obtaining a protection order but is not used to prohibit or 
penalize conduct.

2.7 The law clearly defines and 
prohibits neglect or negligent 
treatment of a child.46 

·

Bangladesh law lacks a definition of what constitutes 
neglect or negligent treatment of children. 

Some forms of neglect may be captured under the Children 
Act 2013 offence of cruelty to children, which includes 
neglecting or forsaking a child, but only if it results in 
unnecessary suffering, causes injury to limb or organ, or 
leads to “mental derangement” (s.70).   

The Penal Code 1860 also makes it an offence for a mother 
or father of a child under the age of 12 to expose or leave a 
child with the intention of abandoning the child (s.317).
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2.8 The law clearly defines and 
prohibits torture or other cruel, 
inhuman or degrading treatment 
of children to obtain information or 
extract a confession from a child 
or as a form of discipline, control 
or sentencing within the criminal 
justice system.47 

·
The Torture and Custodial Death (Prevention) Act 2013 
prohibits torture and other cruel, inhuman and degrading 
treatment and sets out procedures for investigation and 
trial of complaints of torture, including protection of 
victims. Torture is defined to include acts committed with 
the consent of any person or by any government official 
to obtain information or confession from any person, to 
punish a suspect or criminal person, to intimidate any 
person or any other person, and such acts of persecution or 
incitement on the basis of discrimination (s.2(6)).

Sexual abuse and exploitation

2.9 An appropriate age of consent 
to sexual activity has been 
established that is the same for 
boys and girls, and that balances 
the need to protect the child with 
recognition of his/her evolving 
capacities.48

·

For the purpose of statutory rape under the Penal Code 
(s.375), the age of consent for girls is 14 years.  Statutory 
rape protections are framed in gendered terms (as an act 
committed by a man against a women) and apply only to 
girls. There is no age of consent for boys, and voluntarily 
engaging in carnal intercourse against the order of nature is 
an offence regardless of consent (s.377). 

The offence of rape under the Prevention of Oppression 
Against Women and Children Act 2000 (s.9) was amended 
in 2003 to raise the age of consent for girls to 16 years.  The 
provision is framed in gendered terms (as an act committed 
by a man against a women). However the Supreme Court 
has reportedly interpreted section 9 to allow prosecution 
of penetrative sexual acts against boys (Md. Abdus Samad 
vs. State, Judgement by Sheikh Hassan Arif, J. and Mustafa 
Zaman Islam J., Criminal Miscellaneous Suomoto, Rule No. 
23508 of 2013).

There is no clear legal recognition of male rape, and the 
penalization of consensual sexual acts “against the order 
of nature” discriminates against LGBTQ teenagers. There is 
also inconsistency in the age of consent for girls (16 years), 
the age for marital rape (13 years), and age stipulated in the 
penalty for marital rape (12 years).

2.10 The definition of rape and other 
sexual offences is based on the 
lack of freely given consent.49 ·

The Penal Code 1860 and Prevention of Oppression Against 
Women and Children Act 2000 both define rape as an act of 
sexual intercourse committed by a man against a woman 
against her will or without her consent, or where consent is 
vitiated by specified circumstances. Voluntarily engaging in 
carnal intercourse against the order of nature is an offence 
regardless of consent.

2.11 Consent of a child (over the age 
of consent) is not valid if force, 
coercion or threats were used, or 
the perpetrator abused a position 
of trust, authority or situation 
of vulnerability or dependence 
(including mental or physical 
disability).50

·
The Penal Code 1860 states that consent is not valid if it 
was obtained by putting the woman or girl in fear of death 
or of being hurt (s.375). However, no provision has been 
made to vitiate consent of a child between the ages of 
16 and 18 where the perpetrator is in a position of trust 
and/or authority or abuses the child’s vulnerability and/or 
dependence.

2.12 All forms of child sexual abuse are 
penalized (including contact and 
non-contact sexual acts, and all 
penetrative and non-penetrative 
sexual acts) and the law provides 
equal protection to boys and girls.51 ·

Penetrative sexual acts against girls are addressed under 
the Penal Code and Prevention of Oppression Against 
Women and Children Act 2000 as offences of rape. 
Penetrative sexual acts against boys fall under the offence 
of carnal intercourse against the order of nature.  The 
Supreme Court has interpreted section 9 of the Prevention 
of Oppression Against Women and Children Act 2000 to 
allow prosecution of penetrative sexual acts against boys 
(Md. Abdus Samad- vs.- State, Judgement by Sheikh 
Hassan Arif, J. and Mustafa Zaman Islam, J., Criminal 
Miscellaneous Suomoto, Rule No. 23508 of 2013).
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The Penal Code, 1896 states that penetration is sufficient to 
constitute sexual intercourse, but it is unclear if this includes all 
penetrative acts (with any part of the body or with an object). 

Non-penetrative sexual acts are penalized under the offence 
of “sexual oppression” under the Prevention of Oppression 
Against Women and Children Act 2000, which makes it an 
offence for a person to satisfy his sexual urge illegally by 
touching the sexual organ of a woman or a child with any 
organ of his body or with any substance, and who assaults 
a woman sexually or makes any indecent gesture (s.10). No 
provision has been made to penalize an adult who induces 
a child to touch the perpetrator.

2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52

·
Marital rape is only an offence under the Penal Code, 
1860 if the wife is under the age of 13 (s.375). The penalty 
for marital rape where the wife is less than 12 years is 
significantly lower than the penalty for statutory rape 
(maximum of only two years imprisonment). Under the 
Criminal Procedure Code, only the Chief Metropolitan 
Magistrate or a Chief Judicial Magistrate can take 
cognizance of marital rape (s.561(1)).

2.14 The law includes provision to 
prevent criminalizing adolescents of 
similar ages for factually consensual 
and non-exploitative sexual activity,53 
for example through a defence of 
‘peer consent’ for children under the 
legal age of consent. 

·
No provision has been made for peer consent as a defence 
to rape, and all acts of engaging in carnal intercourse against 
the order of nature are considered a crime regardless of 
consent. This fails to recognize the evolving capacity of 
teenagers and discriminates against LBGTQ youth.

2.15 Sexual harassment is prohibited, 
and is defined to include 
unwelcome sexual behaviour such 
as physical contact and advances, 
sexually coloured remarks, 
showing pornography and sexual 
demands, whether by words or 
actions.54 

·
Bangladesh does not prohibit sexual harassment of 
children. The Dhaka Metropolitan Police Ordinance 1976 
includes an out dated provision on “teasing women” which 
penalizes anyone who wilfully and indecently exposes 
his person in any street or public place within sight of, 
and in such manner as may be seen by any woman, or 
who wilfully presses or obstructs any woman in a street 
or public place or insults or annoys any woman by using 
indecent language or making indecent sounds, gestures, or 
remarks in any street or public place (s.76).

2.16 Commercial sexual exploitation 
of a child is a distinct offence 
and is defined broadly as the use 
of a child in sexual activities for 
remuneration or any other form of 
consideration. The law penalizes 
offering, obtaining, procuring 
or providing a child for sexual 
exploitation. 55

·

The Penal Code 1860 makes it an offence to sell, let for hire 
or otherwise “dispose of” and to buy, hire or otherwise 
obtain possession of a person under the age of 18 with the 
intent that the child be used for the purpose of prostitution 
or illicit intercourse with any person or for any unlawful and 
immoral purpose (s.372, 373). It is also an offence to induce 
a girl under 18 to go from any place or to do any act with 
intent that she may be, or knowing that it is likely that she 
will be, forced or seduced to illicit intercourse with another 
person (s.366A), and to “import” a girl under the age of 21 
from any country outside Bangladesh with intent that she 
may be, or knowing it to be likely that she will be, forced or 
seduced to illicit intercourse with another person (s.366B).

The Children Act 2013 makes it an offence for a person 
having charge or supervision of a child to lead, induce 
or encourage the child to prostitution, or to cause or 
encourage any person other than the child’s husband to 
have sexual intercourse with her (s.78). The punishment is 
quite low (up to 5 years imprisonment) having regard to the 
gravity of this offence (s.78).

The Pornography Control Act 2012 makes it an offence to 
use a child under the age of 16 to produce, distribute, print 
and publish pornography, punishable by up to 10 years 
imprisonment (s.8(6)).
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2.17 Child pornography (defined as 
any representation, by whatever 
means, of a child engaged in 
real or simulated explicit sexual 
activities or any representation 
of the sexual parts of a child for 
primarily sexual purposes) is 
a distinct offence and the law 
penalizes producing, distributing, 
disseminating, importing, 
exporting, offering, selling and 
accessing or possessing child 
pornography.56 

·

Bangladesh lacks a comprehensive definition and separate 
offence in relation to child pornography. The Pornography 
Control Act 2012 defines pornography a sexual or vulgar 
dialogue, acting, gestures, naked or half-naked dance that is 
captured by moving pictures, video film, audio-visual medium, 
still pictures, graphics or other means and has no cultural or 
educational value (s.2(c)). It prohibits producing, preserving, 
marketing, carrying, supplying, buying, selling, owning and 
displaying pornography (s.4), including via the internet or 
mobile phones. However, the acts of accessing, downloading 
and viewing child pornography have not been criminalized. 
Section 8(6) states that using a child (defined as a person 
under the age of 16) to produce, distribute, print and publish 
pornography, or distributing, creating, selling, supplying, 
displaying or publishing pornographic material depicting 
children is punishable by up to 10 years imprisonment.

2.18 It is an offence to organize, 
facilitate or promote sexual 
exploitation of children in travel 
and tourism.57 ·

Sexual exploitation of children by travellers or tourists 
may be penalized under general offences relating to child 
sexual abuse and commercial sexual exploitation, but there 
is no specific offence to penalize individuals or businesses 
who organize, facilitate or promote sexual exploitation of 
children in travel and tourism.

2.19 The law criminalizes misuse of 
technology to sexually abuse or 
exploit children, including sharing 
sexually explicit content with 
children and online solicitation or 
“grooming” children.58 

·

Bangladesh does not explicitly prohibit grooming or online 
solicitation of children. Some aspects of grooming may be 
prosecuted under the Penal Code 1896 offence of exposing 
children to pornography, for instance selling, distributing 
or circulating obscene objects to a person under the age 
of 20 (s.293). The Pornography Control Act 2012 also 
penalizes soliciting any woman, man or child to participate 
in pornography (s.8(1)).  

Cyberbullying could be addressed under the Information 
and Communication Technology Act 2006, which makes 
it an offence to upload any false, obscene, unethical or 
dishonest information to any website or information media 
which may cause injury or stigmatize an individual’s respect 
and dignity or instigate a public nuisance or security 
concerns. In addition, the Digital Security Act 2018 makes 
it an offence to upload false, off scene, unethical, dishonest 
information to any website or information media insulting, 
threatening, terrorizing or causing fear (s.25, 27, 29).

Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of 
the rights of custody of another 
person is prohibited.59

·

The Penal Code 1860 includes a number of offences in relation 
to abduction and kidnapping, but they are largely framed in 
out dated language and do not provide full protection to all 
children under the age of 18. It penalizes the act of enticing a 
boy under the age of 14 or a girl under the age of 16 away from 
his/her lawful guardian without the consent of the guardian 
(s.360) and prohibits kidnapping or abducting a person under 
the age of 10 in order to subject the child to murder, grievous 
hurt, slavery or “to the list of any person” (s.364A).

The Prevention and Suppression of Human Trafficking Act 
2012 penalizes kidnapping, stealing and confining a person 
with intent to commit trafficking or put that person into 
a state of sexual or other exploitation, as well as stealing 
or kidnapping a newborn baby from any hospital, clinic, 
childcare centre or from the custody of a parent with the 
intent to commit human trafficking (s.10). 

The Prevention of Oppression Against Women and Children 
Act 2000, also makes it an offence to steal a newborn baby 
from a hospital, child or mother care home, nursing home 
or from the custody of the guardian of the child (s.6).
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2.21 The sale of children (defined as 
any act or transaction whereby a 
child is transferred by any person 
or group of persons to another 
for remuneration or any other 
consideration) is penalized. 60 ·

Bangladesh lacks comprehensive provisions prohibiting 
sale of children for any purpose. 

The Penal Code 1860 makes it an offence to sell, let for hire 
or otherwise “dispose of” and to buy, hire or otherwise 
obtain possession of a person under the age of 18, but 
only for purpose of prostitution, illicit intercourse or any 
unlawful and immoral purpose (s.372, 373). It also prohibits 
the import, export, remove, buy, sell or dispose of any 
person as a slave (s.370).

2.22 Trafficking in children and all 
activities related to trafficking are 
penalized, and any recruitment, 
transportation, transfer, harbouring 
or receipt of a child for the purpose 
of exploitation is considered to 
be trafficking even if no coercion, 
fraud, deception, etc. was 
involved.61 ·

In the Prevention and Suppression of Human Trafficking 
Act 2012 the offence of trafficking is in general line with 
international standards and prohibits selling, buying, 
recruiting or receiving, transferring, sending, confining, 
or harbouring a person, inside or outside of Bangladesh 
for the purpose of sexual exploitation or oppression, 
labour exploitation or any other form of exploitation (s.3). 
Exploitation is defined broadly to include prostitution or 
sexual exploitation, engaging a person in production or 
distribution of pornographic materials, forced labour or 
service, debt-bondage, slavery and practices similar to slavery 
or servitude in households, forcibly engaging any person in 
begging and maiming or removal of organs (s.2(15)).  If the 
victim is a child under 18, it is immaterial if any threats, force, 
deception or inducement was used (s.3 (2)).

2.23 The law makes provision for 
assistance to and protection of 
child victims of trafficking and 
abduction, including measures 
to facilitate repatriation and 
reintegration.62

·

The Prevention and Suppression of Human Trafficking Act 
2012 requires the government to establish procedures for 
identification, rescue, repatriation and rehabilitation of 
victims of trafficking, with special regard to the welfare and 
special needs of children and in a victim-friendly manner 
(s.32). However, it also gives the court broad powers 
to place a victim in the custody of any public or private 
protective home or under the custody of any competent 
person or organization. In making its order, the court may 
(but is not required to) consider the opinion of the victim 
(s.22(3)). The Act also makes provision for intercountry 
cooperation in the return and repatriation of Bangladeshi 
nationals identified as victims of trafficking in a foreign 
country, and to repatriate victims who are foreign nationals 
(s.33). Victims have the right to medical treatment, legal and 
psychological counselling services, and rehabilitation and 
social integration, but this only applies to victims residing 
in a protective home or rehabilitation centre (s.36(2)). The 
Prevention of Oppression against Women and Children 
Act 2000 similarly gives the court broad discretion to 
commit an adult or child victim of an offence under the Act 
to safe custody, without reference to victim consent or a 
requirement that decisions be made on the basis of the best 
interest of the child (s.31).

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual 
abuse and exploitation.63

·

Bangladeshi law lacks comprehensive provisions exempting 
child victims from prosecution for offences relating to 
sexual abuse, sexual exploitation and trafficking.

The Penal Code and the Prevention and Suppression of 
Human Trafficking Act 2012 make it an offence to solicit 
for the purpose of prostitution (s.13) with no exemption 
for children of victims. Section 37 of the Prevention and 
Suppression of Human Trafficking Act, 2012 states only that 
any person or agency dealing with the subject matter must 
“endeavour to ensure” any victim of the offence of human 
trafficking is not subjected to conviction or punishment 
under the Act or any other existing law. In addition, no child 
victim of human trafficking shall be sent or detained in any 
development centre or in a remand home (s.38).
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Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both 
boys and girls,64 and does not 
allow for exceptions based on 
parental consent, or distinctions 
based on customary/religious 
practices.65 

·

The Child Marriage Restraint Act 2017 makes it illegal for 
any boy under the age of 21 or girl under the age of 18 to 
enter into marriage. The Act makes it an offence to contract 
a child marriage (s.7), for a parent to arrange, promote 
or negligently fail to prevent a child marriage (s.8) and 
to solemnize or to conduct a child marriage (s.9).  It also 
authorizes the court to issue an injunction to prevent a child 
marriage if satisfied on the basis of a complaint made by a 
person or on the basis of information received through any 
other means, that a child marriage has been arranged or is 
about to be solemnized (s.5). 

However, the Act includes a very broad exception stating 
that if a marriage is solemnized under special circumstances 
in the best interests of the minor, at the direction of the 
court and with consent of the parents or the guardian of the 
minor, it shall not be deemed to be an offence under this 
Act (s.19). The consent of the child is not explicitly required 
and there is no minimum age for approval of a marriage 
under this provision. 

Although it may be implied, the Child Marriage Restraint 
Act 2017 does not include a clear provision stating that 
it overrides personal status laws. The Special Marriage 
Act 1872 (governing non-religious marriages) allows the 
marriage of girls from the age of 14 years with parental 
consent, the Muslim Family Laws Ordinance 1961 sets 
the age of marriage of a girl at 16 years, and the Hindu 
Marriage Registration Act 2012 and Christian Marriage Act 
1872 require parental consent for minors but do not set a 
minimum age.

2.26 The law requires free and full 
consent of the intending spouses, 
and prohibits forced marriage.66

·
Bangladesh does not have a specific law banning forced 
marriage. The Child Marriage Restraint Act 2017 allows 
for the marriage of children in special circumstances with 
the consent of their parents and approval of the court, but 
does not require consent of the child. The Child Marriage 
Restraint Rules state that if it appears the marriage is 
proposed forcefully then it will not be considered as special 
circumstances, but this falls short of an explicit requirement 
of free and full consent from the child. 

2.27 It is compulsory for all marriages 
to be registered by a competent 
authority, whether contracted 
civilly or according to custom or 
religious law67

·

The Child Marriage Restraint Act 2017 makes it an offence 
for a marriage registrar under the Muslim Marriages and 
Divorces (Registration) Act 1974, Christian Marriage Act 
1872 and the Hindu Marriage Registration Act 2012 to 
register a child marriage (s.11). For the purpose of proving 
age of a male or female who is in marriage or intends 
to contract a marriage, the birth certificate, national 
identity card, secondary school certificate or an equivalent 
certificate, junior school certificate or an equivalent 
certificate, primary school certificate or an equivalent 
certificate or passport shall be considered as a legal 
document (s.12). 

2.28 Proof of age of the prospective 
spouses is required prior to 
solemnization.68

·
The Child Marriage Restraint Act 2017 states that for 
the purpose of proving age of a male or female who is 
in marriage or intends to contract a marriage, the birth 
certificate, national identity card, secondary school 
certificate or an equivalent certificate, junior school 
certificate or an equivalent certificate, primary school 
certificate or an equivalent certificate or passport shall be 
considered as a legal document (s.12).
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2.29 The law recognizes child/forced 
marriages that include dowry 
payments or bride price as a form 
of sale of children.69 ·

The Dowry Prohibition Act, 1980 prohibits taking or 
demanding dowry (including abetting the giving or taking of 
dowry, directly or indirectly), from the parents or guardian 
of a bride or bridegroom, and any agreement for the giving 
or taking of dowry shall be void. ‘Dowry’ is defined as any 
property or valuable security given, or agreed to be given, 
either directly or indirectly. 

Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the 
same as the age for completion of 
compulsory schooling.70 ·

The Bangladesh Labour Act 2006 establishes 14 as the 
minimum age for work, stating that no child under 14 
can be employed or permitted to work in any occupation 
or establishment (s.34). Under the Primary Education 
(Compulsory) Act 1990 the age for completing compulsory 
schooling is 10 (s.2, 3).

2.31 If the law permits children under 
the minimum age to engage in 
‘light work’, the minimum age is at 
least 13, and the law defines and 
regulates the types of light work in 
which children can engage in.71 

N/A

Provisions under the Bangladesh Labour Act 2006 allowing 
a child to engage in light work from the age of 12 have 
recently been repealed through 2018 amendments.  The law 
now prohibits all child work under the age of 14, without 
exception.

2.32 Provisions are in place regulating 
permissible work by children, 
including regulations defining 
minimum wages and the hours 
and conditions of work.72 ·

The Bangladesh Labour Act 2006 includes restrictions on 
hours and conditions of work for adolescents (defined as 
persons 14 to under 18 years). Adolescents cannot work in 
any factory or mine for more than 5 hours in any day and 30 
hours in any week; cannot be required or allowed to work 
in any establishment at night (between 7.00 p.m. and 7.00 
a.m.), and if working overtime, cannot work for more than 
36 hours per week in a factory, or 48 hours per week in any 
other establishment (s.41). 

2.33 Engaging a child under the age 
of 18 in the worst forms of child 
labour, including all work that is 
likely to jeopardize his/her health, 
safety or morals, is prohibited.73

·
The Bangladesh Labour Act 2006 states that no adolescent 
(person under 18) can be employed in a job that is 
declared dangerous by the Government (s.39). It includes a 
prohibition on the employment of children in underground 
and underwater work (s.42).

2.34 Regulations are in place to clearly 
define prohibited hazardous or 
harmful work.74 ·

The Ministry of Labour and Employment Child Labour Unit 
has issued a relatively comprehensive List of Worst Forms 
of Works for Children, 2013. However, it does not include 
garment production or hazardous or harmful work in the 
informal sector.

2.35 Child labour rules apply to children 
working in both the formal and 
informal sectors, including 
domestic work.75 ·

The Bangladesh Labour Act 2006 restrictions on child 
labour do not apply to domestic servants or agricultural 
farms with less than five workers (s.1(4), (n), (o)).

2.36 Violations of child labour laws 
are punishable by appropriate 
penalties. It is a criminal offence to 
involve children in the worst forms 
of child labour, including slavery 
or practices similar to slavery, debt 
bondage and serfdom, forced or 
compulsory labour, and use of 
children for elicit activities such as 
drug trafficking.76

·

The Bangladesh Constitution states that all forms of 
forced labour are prohibited and any contravention of this 
provision shall be an offence punishable in accordance with 
the law (art. 34(1)).

The Penal Code 1860 makes it an offence to compel 
any person to labour against the will of that person, 
but the maximum penalty is relatively low (up to 1 year 
imprisonment) (s.374(1)). There is no offence for using 
children in illicit activities such as drug trafficking.

The Prevention and Suppression of Human Trafficking 
Act 2012 criminalizes forced labour and debt-bondage, 
punishable by imprisonment for between 5 and 12 years (s.9). 
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The Children Act 2013 prohibits employing a child in 
begging (s.71), using a child to illegally carry or transport 
firearms or other illegal items (s.79(1)), and using a child 
in any terrorist activity (s.79(2)). It includes a provision on 
“exploitation of a child” which makes it an offence for any 
person entrusted with the custody or care of a child or any 
person who employs a child as a servant or in a factory but 
exploits the child for his own interests, keeps him detained 
or enjoys his earnings, or leads the child to seduction, 
exposes the child to risk of engaging in prostitution 
or immoral activities, punishable by up to two years 
imprisonment (s.80).

Violation of child labour restrictions under the Bangladesh 
Labour Act, 2006 are punishable by fine (s.284), which do 
not adequately reflect the gravity of these offences.

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 
into the armed forces.77 

N/A
Bangladesh does not have conscription.

2.38 The law sets a minimum age of 
at least 15 years for voluntary 
recruitment into the armed forces.78 
If voluntary recruitment of children 
under 18 is permitted, safeguards 
are in place to verify age and 
to ensure that recruitment is 
genuinely voluntary (not forced or 
coerced), fully informed, and with 
informed consent of the child’s 
parent/guardian.79

·

The Army Act 1952 does not establish a minimum age for 
voluntary recruitment into the armed forces or include any 
requirements for parental consent for persons under 18.  
With respect to recruitment procedures, the Act states that 
an enrolling officer must read and explain the conditions 
of the service to any applicant and can only approve 
enrolment papers where satisfied that the person consents 
to the conditions of service and the officer perceives 
no impediment (s.11, 12). However, there is no explicit 
requirement for proof of age or parental consent.

In its 2005 Report to the UN Committee on the Rights of the 
Child in relation to the Optional Protocol, the Government 
advised that the minimum age of recruitment in the 
Bangladesh Army is 17 years. This recruitment process 
takes six months, after which the candidates undergo 
recruit training for another six months. As such, all of them 
attain the minimum 18 years of age before they become 
a soldier in the Bangladesh Army. Written consent of 
parents or legal guardians are obtained for all recruits in the 
Bangladesh Army (para. 278) but no law or regulation was 
cited for this. The UN CRC Committee expressed concern 
about the lack of safeguards for age verification.

2.39 The law criminalizes the 
recruitment or use in hostilities of 
children under the age of 18 by 
armed groups.80  ·

Bangladeshi laws do not comprehensively prohibit the 
recruitment of children by non-state armed groups. The 
Children’s Act 2013 makes it an offence to use a child to 
carry or transport firearms or other illegal items, and for 
any person to use a child in a terrorist activity (s.79).  

Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion 
and female infanticide.81 ·

2.41 The law prohibits and adequately 
sanctions female genital 
mutilation/cutting.82

N/A
FGM/C is not addressed under Bangladeshi laws and is not 
known to be practiced in the country
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2.42 The law prohibits and adequately 
sanctions honour crimes and 
dowry-related violence.83 It 
explicitly prohibits discriminatory 
legal defences or mitigating 
factors based on culture, religion 
or male privilege, traditional 
apologies, pardons from the 
families of victims/survivors or the 
subsequent marriage of the victim/
survivor of sexual assault to the 
perpetrator.84 

·

The Prevention of Oppression Against Women and Children 
Act 2000 addresses dowry-related violence under the 
offence of “causing death for dowry”, which prohibits 
a husband, his relatives, or anyone on his behalf, from 
causing death, attempting to cause death, causing hurt 
or attempting to cause hurt to the woman. The offence is 
punishable by a minimum of 5 years imprisonment and 
a maximum of 15 years, or death or life imprisonment 
if it results in death or grievous harm (s.11).  The Dowry 
Prohibition Act 1980 makes it an offence to give, take, or 
demand payment of dowry, punishable with imprisonment 
for up to five years or a fine or with both. However, the law 
does not address honour killings.

2.43 National laws identify and prohibit 
other practices harmful to children, 
and any laws, norms or practices 
(traditional, customary or religious) 
that justify or condone such 
harmful practices against children, 
promote gender-based violence 
or discriminate on the grounds of 
gender are repealed.85

·
In addition to prohibitions with respect to dowry and 
dowry violence noted above, the Prevention of Oppression 
Against Women and Children Act 2000 makes it an offence 
to throw or attempt to throw acid on a woman or child (s.4). 
The government has also introduced the Acid Offences 
Prevention Act 2002 and the Acid Control Act 2002 to 
address acid violence by imposing strict punishment for 
acid attacks (death or life imprisonment) and controlling the 
import, sale and use of acid. 

Extraterritoriality and extradition

2.44 Offences in relation to child 
abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children apply 
to conduct committed both 
domestically and transnationally.86

·

The Penal Code 1860 offences in relation to kidnapping, 
child abduction, child prostitution and child pornography 
are not explicitly transnational (s.360, 364A). However 
the Code does make it an offence to “import” a girl under 
the age of 21 into Bangladesh from any country outside 
Bangladesh with intent that she may be, or knowing it 
to be likely that she will be, forced or seduced into illicit 
intercourse with another person (s.366B).

Under the Prevention and Suppression of Human 
Trafficking Act 2012, the offence of trafficking explicitly 
applies to conduct either inside or outside the territory of 
Bangladesh (s.3). The Suppression of Oppression Against 
Women and Children Act 2000 similarly defines the offence 
of trafficking in children to be transnational (s.5).

2.45 Penal laws allow for jurisdiction 
when the alleged offender is a 
national of that State or a person 
who has his/her habitual residence 
in its territory, and/or when the 
victim is a national of that State.87 ·

The Penal Code, 1860 allows for extraterritorial application 
where an offence is committed by a citizen of Bangladesh 
in any place within and beyond the borders of Bangladesh, 
but does not allow for extraterritorial jurisdiction where the 
victim is Bangladeshi (s.4). The Prevention and Suppression 
of Human Trafficking Act 2012 includes extraterritoriality 
provisions stating that the Act applies to any offence 
committed by any person against a Bangladeshi national 
outside the territory of Bangladesh (s.5).

2.46 Abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children are 
extraditable offences and included 
in any extradition treaty.88 ·

Under the Extradition Act 1974, extraditable offences 
include rape; procuring or trafficking in women or young 
persons for immoral purposes; kidnapping and abduction; 
dealing in slaves; and stealing, abandoning, exposing 
or unlawfully detaining a child. All offences under the 
Prevention and Suppression of Human Trafficking Act 2012 
are also extraditable (s.4(4)). However, offences in relation 
to child prostitution are not listed as extraditable.
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A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid 
by reason of age89 or gender.90

·

Bangladeshi law recognizes children as competent 
witnesses and does not establish an age limit for giving 
testimony. The Evidence Act says that all persons are 
competent to testify unless the Court considers that they 
are prevented from understanding the questions put to 
them, or from giving rational answers to those questions, 
by tender years or other cause (s.18).

The Oaths Act 1873 allows the Court to exempt children 
under the age of 12 from taking the oath if they understand 
the duty to speak the truth but do not understand the 
nature of an oath or affirmation (s.5). The child’s evidence is 
nonetheless admissible and is not given any lesser weight. 

3.2 Children’s evidence is not 
presumed unreliable or 
untrustworthy by reason of age 
alone.91 ·

Bangladeshi law does not require that children’s evidence 
be corroborated. The Evidence Act states that no particular 
number of witnesses shall in any case be required for 
the proof of any fact (s.134). However, it also includes an 
outdated provision stating that when a man is prosecuted 
for rape or an attempt to ravish, the victim’s credibility 
can be impeached by showing that she was of generally 
immoral character (s.155(4)).

3.3 Criminal proceedings against 
perpetrators of crimes against 
children can always be initiated ex 
officio by the police or prosecutor 
and do not require the consent 
of a parent/guardian, or official 
complaint filed by the child or a 
parent/guardian.92

·

Under the Code of Criminal Procedure 1898 investigation 
and prosecution of crimes involving violence against 
children do not require a complaint from the child or his/
her parents and can be initiated ex officio. In addition, 
most crimes of violence against children are cognizable 
offences, allowing police to arrest without a warrant and 
investigate based on any complaint or information, without 
a court order (s.155(2)). Non-cognizable offences that 
require an order from a magistrate include threatening 
a child (s.506), causing hurt (s.323) and rape of a child 
age 13 or older when the child is married to the offender 
(s.376). In these cases, a magistrate must decide whether to 
permit a prosecution based on a victim complaint, a police 
report, or information from “any person” with personal 
knowledge or suspicion of a crime (s.190(1)). Offences 
against children under the Children Act 2013, the Prevention 
and Suppression of Human Trafficking Act 2012 and the 
Prevention of Oppression against Women and Children Act 
are cognizable.

3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it 
is in the best interests of the child, 
taking into account any power 
imbalance and the vulnerability 
of the child or his or her family 
in consenting to a settlement, 
and does not involve harmful 
practices. Resorting to informal 
justice systems does not jeopardize 
children’s rights or preclude child 
victims from accessing the formal 
justice system.93

·

The Code of Criminal Procedure 1898 stated that the 
victim (or, in the case of a child, his/her guardian) and the 
offender may seek settlement of specified “compoundable” 
offences, resulting in a withdrawal of the criminal case 
(s.345(1)). Most serious crimes of violence against children 
– including sexual offences and offences under the 
Prevention and Suppression of Human Trafficking Act 2012, 
Child Marriage Restraint Act, Acid Crimes Prevention Act 
and the Anti-Torture Act – are non-compoundable. However, 
the crimes of assault, voluntarily causing hurt, and wrongful 
confinement are compoundable. The Children Act 2013 and 
Prevention of Oppression against Women and Children Act 
2000 do not indicate whether crimes are compoundable.

Traditional village mediation (shalish) remains common 
in Bangladesh and has not been explicitly regulated 
or prohibited under law. In 2010, a High Court ruling 
declared all extra-judicial punishments as unlawful and 
unconstitutional, but this has not been entrenched in law.  
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3.5 The law recognizes the 
vulnerability of child victims and 
the need to adapt procedures to 
their special needs, and the best 
interest of the child is a primary 
consideration guiding the entire 
process.94

·

The Children Act 2013 outlines special provisions for 
“children in contact with the law”, defined as a child victim 
or witness of any offence under any law, and outlines special 
measures for their protection (s.54). It requires that due 
respect for the child’s dignity, conditions, age, sex, capacity 
and maturity must be taken into consideration (s.54(1)).

The Prevention and Suppression of Human Trafficking 
Act 2012 states that anyone dealing with a child victim or 
witness must apply the principle of welfare and best interest 
of the child and the principle of priority and take necessary 
measures to avoid the child victims to be convicted or the 
stigmatization and social marginalization of the child victim 
and witness. The police or any other person must deal 
with all children through the intervention of a child-friendly 
officer and processes (s.38).

3.6 The law makes provision for 
child victims to be provided 
appropriate accompaniment and 
support services throughout the 
legal process, including legal 
representation and support and 
accompaniment by a parent, 
guardian or victim/witness 
specialist.95 ·

The Children Act 2013 does not include an explicit statement 
of children’s right to be accompanied and supported by a 
parent, guardian or other support person at all stages of the 
proceedings, but the Court may direct that the child’s parent, 
caregiver or extended family member be present (s.24). The 
Act also outlines the duties of probation officers to support 
both child victims/witnesses and children in conflict with 
the law from the initial stages at the police station. The 
probation officer must meet the child and provide assurance 
of assistance, trace parents, arrange a safe home, be present 
during the trial and give company to the concerned child, 
and ensure legal representation for the child, including legal 
aid (s.6). In addition, the Act states that the court must not 
proceed with a trial in any case involving a child victim or 
witness without legal representation on behalf of the child. 
If the parents do not or cannot appoint a lawyer, the court 
must take appropriate measures to engage a lawyer from 
the panel lawyers of the District Legal Aid Committee (s.55).

3.7 Cases involving child victims 
and witnesses are required to be 
expedited and completed without 
undue delay.96

·

The Children Act 2013 does not require that children’s cases 
be given priority and completed without delay.

The Prevention and Suppression of Human Trafficking 
Act 2012 states that anyone dealing with a child victim 
or witness must apply the principle of priority (s.38). The 
Prevention of Oppression against Women and Children Act 
2000 requires investigation of crimes under the act to be 
completed within 60 days (extendable by the Court) (s.19) 
and requires the court to complete the trial within 180 days 
from the date the case was filed (s.20).

The Domestic Violence (Prevention and Protection) Act 2010 
requires that applications for a protection order be disposed 
of within of 60 working days (s.20). 

3.8 Provision is made for measures 
to reduce hardship and assist 
children to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, 
recesses during a child’s testimony, 
hearings scheduled at times of day 
appropriate to the age and maturity 
of the child, closed court proceedings, 
protection from being cross-
examined by the alleged perpetrator, 
and use of screens, close circuit 
television, video-taped statements 
and other testimonial aids.97

·

Children Act 2013 calls for establishment of a child affairs 
desk in every police station to handle cases concerning 
children. Police are required to notify parents, provide 
immediate mental support, arrange first aid and if 
necessary send the child to a clinic or hospital, take 
necessary measures to meet the child’s basic needs, and 
ensure that the age of the child is correctly determined 
(s.13, 14). In addition, the Act states that child victims and 
witnesses must be interviewed by the Child Affairs Police 
Officer in a special and child-friendly environment. A female 
child must be interviewed by a female police officer in the 
presence of parent, caregiver, or guardian, family member 
and probation officer (s.54(2)).
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The Act initially required all cases involving a child victim or 
witness be heard by the specialized Children’s Court (s.17), 
but amendments introduced by the Children (Amendment) 
Act 2018 limit the jurisdiction of the Children’s Court to 
children in conflict with the law. The Act maintains a 
number of special measures that the Children’s Court (now 
defined to include the Woman and Children Repression 
Prevention tribunal) may order, taking into account the best 
interest of the child, including: to maintain confidentiality; 
to examine the child behind a curtain, through video-
recorded evidence, through a qualified and competent 
mediator, by conducting in camera session, video-linkage 
system; order the accused to leave the courtroom while 
the child gives testimony; allow a recess while taking the 
evidence; and schedule the hearing at a time suitable for 
the age and maturity of the child (s.54(3)). In addition, if a 
child is called as a witness in a case relating to an offence 
against decency or morality, the court may direct persons 
to be withdrawn from the court, in the best interest of 
the child, except for the lawyers, officers of the court and 
probation officer (s.25(2)). 

3.9 Child victims are guaranteed the 
right to privacy, and there are 
restrictions on publication of any 
information that might identify the 
child.98 ·

The Children Act 2013 states that the Court may, based on 
the best interest of the child, pass an order maintaining 
confidentiality of all information about the child and not 
make public any information that might identify the child 
(s.54(3(a)). It also prohibits the publication, through print 
or electronic media, of photos, description news, reports 
or identifying information of a child connected with a case 
before the Children’s Court (s.28). 

3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation 
and retaliation, including 
prohibition on the disclosure of 
information about the victim’s 
identity and whereabouts, and 
“no-contact” bail conditions or 
restraining orders.99

·

The Children Act 2013 states that, if at any stage of the 
trial it appears that a child is susceptible to harm, the 
authority in supervision of the child must undertake safety 
measures, including avoiding direct contact with the 
accused, providing security through the police, keeping the 
child’s whereabouts secret, and applying to the Court for 
appropriate security for the child and family (s.58). 

Most crimes involving violence against children are classified 
under the Code of Criminal Procedure as non-bailable.  

The Prevention and Suppression of Human Trafficking 
Act, 2012 states a victim who is threatened or at risk is 
entitled to police protection and other protective measures, 
including security traveling to court (s.37(3)). The primary 
safety measure for victims of trafficking (s.37) and victims 
under the Prevention of Oppression Against Women and 
Children Act 2000 (s.31) is to commit the victim to safe 
custody in a residential facility. 

3.11 Child victims have access to 
adequate procedures to seek 
compensation for damages, 
and the law outlines clear, 
accessible procedures for making 
compensation claims.100

·

The Children Act 2013 states that the court may, upon a 
request from the child, the child’s parents or guardian, 
probation officer, lawyer, public prosecutor or on its 
own motion order the accused to provide appropriate 
compensation to restore the child to his/her previous 
position (s.38).

Under the Domestic Violence (Prevention and Protection) 
Act 2010 if a victim has suffered personal injury, financial 
loss, trauma, psychological damage or damage to property 
as a result of the domestic violence, she/he may file a claim 
for compensation either along with the application for a 
protection order or separately later on (s.16). 
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Under the Prevention of Oppression Against Women and 
Children Act 2000 (s.15) and the Acid Control Act (s.10), the 
court can order that any fine imposed on the accused be 
paid to the victim. 

The Prevention and Suppression of Human Trafficking 
Act 2012 empowers the court to order an offender to pay 
compensation to the victim. In making the order, the court 
must take into account the costs of physical and mental 
treatment, transportation and temporary housing, lost 
income, sufferance, and actual or emotional injury and 
gravity of distress (s.28).

B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the 
right to be presumed innocent 
until proven guilty, to be notified 
promptly of the charges, not to be 
compelled to give testimony or 
confess guilt, to present evidence 
and cross-examine witnesses, and 
to appeal against conviction and 
sentence.101

·

The Bangladesh Constitution guarantees due process 
rights to every accused of an offence, including children. 
Every person accused of a criminal offence has the right to 
a speedy and public trial by an independent and impartial 
court or tribunal established by law and no person accused 
of any offence can be compelled to be a witness against 
himself/herself (art. 35.1). No person who is arrested shall 
be detained in custody without being informed, as soon 
as possible, of the grounds for such arrest, nor shall he 
be denied the right to consult and be defended by a legal 
practitioner of his choice (art. 33). 

3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate 
and distinct approach from the 
adult criminal justice system and 
to ensure that the best interest of 
the child is a primary consideration 
guiding the entire process.102

·
The Children Act 2013 outlines a special procedural 
approach at all stages of the criminal justice process, which 
overrides any other prevailing law (s.3). The Act does not 
include a statement of guiding principles for handling 
children, but reference to the best interest of the child has 
been incorporated throughout the Act. 

3.14 Children have the right to the 
presence and assistance of 
their parents at all stages of the 
proceedings, and parents may be 
required to attend in the interests 
of the child.103 ·

The Children Act 2013 does not include an explicit 
guarantee of children’s right to the presence and assistance 
of a parent or guardian at all stages of the proceedings.  
However, the Act states that the police are required to 
record a child’s statement in the presence of the parent, 
caregiver, legal guardian, or extended family member (s.47). 
Parents, caregiver, guardian or extended family member are 
listed as persons allowed to be present at Children’s Court 
proceedings (s.23) and the Court may direct the parents 
to appear before the court if they live within reasonable 
distance (s.24). 

3.15 Children have the right to legal or 
other appropriate assistance,104 
including access to free legal aid 
under the same or more lenient 
conditions as adults.105

·

The Children Act 2013 states that no court shall proceed 
with a trial in any case without legal representation on 
behalf of the child. If the parents do not or cannot appoint a 
lawyer, the court must take appropriate measures to engage 
a lawyer from the panel of lawyers of the District Legal Aid 
Committee (s.55).

Children are also entitled to assistance from a probation 
officer, starting from the point of arrest. Probation officers 
must meet with the child and provide assurance of 
assistance, trace parents, assess possibility of bail and 
diversion, arrange a safe home pending the child being 
produced to court, attend court, produce a social inquiry 
report (SIR), and ensure legal representation of the child, 
including through legal aid (s.6).
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3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

The Children Act 2013 states that if the child requires 
assistance to understand the court proceedings, it must 
order that the child be provided with an interpreter free of 
cost (s.27(2)). 

3.17 Children are not liable for ‘status 
offences’, meaning any conduct 
not considered an offence if 
committed by an adult such as 
truancy, curfew violations, or child 
marriage.107 ·

Under the Vagrant and Shelterless Persons (Rehabilitation) 
Act 2011 children are liable to arrest and detention by 
the police for up to 24 hours (s.9) and can be sent to a 
rehabilitation centre for up to two years by order of a 
magistrate (s.10). A person who leaves a vagrant home 
without permission is subject to three months imprisonment 
(s.22). A vagrant is defined broadly as a person who does 
not have a specific place to live or sleep in the night, or who 
disturbs the public by traveling unnecessarily without any 
purpose, or who is begging (s.2(14)).  

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been 
established108 as at least 14 
years.109

·

The Penal Code establishes 9 as the minimum age of 
criminal responsibility (s.82). Children between the ages of 
9 and 12 are not criminally liable if they have not attained 
sufficient maturity of understanding to judge of the nature 
and consequence of their conduct on that occasion (s.83). 

In its 2015 Concluding Observations on the Bangladesh 
Government’s State party report under the CRC, the UN 
Committee on the Rights of the Child reiterated its concern 
that the minimum age of criminal responsibility is very 
low and recommended raising it to an internationally 
acceptable standard.

3.19 Special juvenile justice protections 
apply to all children under the age 
of 18 at the time of the alleged 
offence, regardless of the nature or 
seriousness of the offence.110

·
The special protection for children in conflict with the law 
under the Children Act 2013 applies to all children up to the 
age of 18 years (s.4). The relevant date for determining age 
of the child is the date of the offence (s.20). 

3.20 Guidance is provided on how to 
make accurate age assessments, 
and the child has the right to the 
benefit of the doubt.111 

·

The Children Act 2013 states that in cases where a child 
is brought to the police station, the child affairs police 
officer is responsible for ensuring that the age of the child 
is determined correctly (s.14(c)). The police officer must 
verify age by birth certificate or other relevant documents, 
including school certificate or date of birth given at time of 
school admission. In the absence of documentary evidence 
to confirm the child’s age, the child must be considered a 
child (s.44(4)). The Act states that the Court, in determining 
age, can call for relevant documents, registers, information 
or statements from any person or institution (s.21).  

Arrest, investigation and pre-trial detention

3.21 Children have the right to be 
informed promptly of their rights 
and of the charges against them, in 
language they can understand.112 ·

The Bangladesh Constitution states that any person who 
is arrested must be informed, as soon as possible, of the 
grounds for such arrest (art. 33). However, there is no 
explicit guarantee of children’s right to be informed of their 
rights, and to be given all such information in language 
appropriate to their age and level of understanding.

3.22 There are restrictions on the arrest 
of children and on police use of 
force, handcuffs and restraints 
against children.113

·
The Children Act 2013 calls for the establishment of child 
affairs desks and child affairs police officers to ensure 
specialized handling of children (s. 13). The Act states 
children cannot be arrested or detained under any law 
relating to preventative detention (s.44(2)), and that no child 
shall be handcuffed or tied up with rope or cord around 
the waist (s.44(3)). Police must provide immediate mental 
support and first aid, and take any other necessary measures 
to meet the basic needs of the child (s.14 (b)). There are no 
restrictions on police use of force against children. 
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3.23 Police are required to immediately 
notify parents upon the arrest/
apprehension of a child.114 ·

The Children Act 2013 requires the police to inform parents, 
guardian or a member of the extended family when a child 
is brought to the police station (s.14(b), 45). There is no 
requirement for this notification to be immediate or within a 
stipulated time frame. 

3.24 Children who are detained by the 
police have the right to challenge 
the legality of their detention 
before a court or other competent 
authority, and to a prompt 
decision.115 If a child is held in 
police custody, he/she must be 
brought before the court within 24 
hours.116

·
The Bangladesh Constitution states that every person who 
is arrested and detained in custody shall be produced 
before the nearest magistrate within 24 hours of such arrest 
excluding the time necessary for the journey, and no person 
shall be detained in custody beyond that period without the 
authority of a magistrate (s.33(2)). 

The Children Act 2013 states that if a child is not released 
on bail from the police station, he/she must be produced 
before the nearest Children’s Court within 24 hours (s.52(4)).

3.25 Pre-trial detention (remand) may 
be used only as a last resort and 
for the shortest possible period 
of time,117 and there are clearly 
stated conditions for when pre-
trial detention of a child may be 
justified.118

·

The Children Act 2013 states that keeping children in safe 
custody shall be considered as a measure of last resort 
and for the shortest possible period of time (s.26). The 
Act gives the police authority to release a child on bail, 
with or without conditions and surety, to the custody of 
his/her parents, guardian or family member, or probation 
officer. This discretion applies to bailable and non-bailable 
offences. However, bail must be denied if the offence is 
severe or heinous in nature; the release would be contrary 
to the child’s best interest, the child will come into contact 
with notorious criminals or be exposed to moral risk, or the 
purpose of justice may be affected if bail is granted (s.52). 
These grounds are very broadly worded and do not ensure 
that police bail is denied only as a last resort.

The Children Act 2013 states that, notwithstanding 
any other law, the Children’s Court may release a child 
produced before it on bail, with or without surety. Bail 
may be granted, with or without surety on the bond by 
the child’s parents, caregiver, guardian, extended family, 
probation officer or any institute or organization that the 
court considers appropriate. If bail is not granted, the Court 
must record the reasons (s.29). The Act does not include 
any guidance on the factors the Court must consider in 
deciding whether to grant bail. 

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; 
placing the child under the custody of 
a parent or relative; or placement with 
a family or other suitable home.119 

·
The Children Act 2013 allows for children to be released 
on bail, with or without surety on the bond by the child’s 
parents, caregiver, guardian, extended family, probation 
officer or any institute or organization that the court 
considers appropriate (s.29). 

3.27 The pre-trial detention of children 
is regularly reviewed (preferably 
every two weeks) and is for not 
more than six months.120 ·

Not provided for in the law.

Diversion

3.28 The law makes provision for 
pre-trial diversion (measures for 
dealing with children without 
resorting to judicial proceedings)121 
at the discretion of police and/or 
prosecutors.122 ·

The Children Act 2013 makes provision for children to be 
diverted by the police (s.47(2)) or the courts (s.37). The 
police have discretion, depending on the nature of the 
allegations and the child’s mental and socio-economic 
conditions, to release the child with a written or verbal 
warning or refer the child for diversion (s.47(2)). The Act 
further states that if the court finds a child has committed 
an offence of lesser gravity it may direct the probation 
officer to take steps to resolve the dispute between the child 
and the victim and issue directions accordingly (s.37).
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3.29 Appropriate legal safeguards 
are in place for children who are 
diverted.123 Diversion can be used 
only where the child freely accepts 
responsibility for the offence, 
consents to the diversion and is 
given the opportunity to seek legal 
or other assistance. Completion of 
diversion results in closure of the 
case.124 ·

The Children Act 2013 states that diversion may be 
undertaken at any stage of the proceedings considering the 
family, social, cultural, financial, ethnic, psychological and 
educational background of the child in order to ensure the 
best interests of the child or for the purpose of resolving 
the dispute (s.48). However, there is no requirement that 
diversion be used only for children who acknowledge 
responsibility for the act, that the child consent to the 
diversion agreement, and that she/he is first given the 
opportunity to seek legal advice. The Act states that if the 
child or the parents guardian/family member fail to comply 
with the conditions of diversion, the Children’s Court or 
the Child Affairs Police Officer may modify the conditions, 
send the file to the public prosecutor to initiate a trial, “pass 
an order to send the child to a certified institute”, or pass 
any order under the Act (s.55). This would allow the court 
to impose a sentence on the child, including deprivation of 
liberty, without a full and fair trial and finding of guilty. 

3.30 The law makes provision for 
a range of community-based 
diversion and/or restorative justice 
programmes.125 ·

The Children Act 2013 makes provision for restorative 
family conferences to resolve a dispute and reach an agreed 
resolution (s.49).  Children who are diverted are referred to the 
probation officer, who must monitor the child’s compliance 
with the diversion and report to the police or court. However, 
no specific provision is made for the development, delivery 
and oversight of diversion programmes as a function of the 
child welfare boards or probation officers.

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126

·

The Children Act 2013 requires the establishment of at 
least one Children’s Court in every district to hear cases 
of children in conflict with the law (s.16).  The court must, 
as far as possible, to sit in a different building or at a 
different day/time than sittings of the regular criminal court 
(s.17(4)). However, amendments introduced by the Children 
(Amendment) Act 2018 removed language guaranteeing 
the Children’s Court exclusive jurisdiction to try all cases 
involving children in conflict with the law without exception 
(s.17); a child must now be brought before any magistrate 
to take cognizance of the offence before the matter can be 
transferred to the Children’s Court for trial (s.15A). 

3.32 Children are guaranteed the right 
to have the matter determined 
without delay.127 Courts are 
required to make a final decision 
on the charges no later than 
six months after the child’s first 
appearance before the court.128 

·
The Children Act 2013 requires the Children’s Court to 
complete the trial within 360 days from the date of first 
appearance, with discretion to extend to an additional 
60 days if for any acceptable or practical reason the trial 
cannot be completed in that time (s.32). This is significantly 
longer than the period recommended by the UN Committee 
on the Rights of the Child, and there is no shorter maximum 
period if the child is on remand. 

3.33 Courts are required to modify 
courtroom procedures and 
practices and to ensure that trials 
are conducted in an atmosphere of 
understanding that allows the child 
to participate fully.129 ·

The Children Act 2013 states that the Children’s Court must 
be held in an “ordinary room”, instead of a courtroom, 
without witness box and podium (s.17(4)). Seating must 
be arranged so that the child may sit near his/her parents/
guardian and lawyers, and the police and other court 
staff must not wear uniforms (s.19). Proceedings must be 
conducted in easy and understandable language (s.27). 
Children have the right to participate at all stages (s.22), 
however the Court may, with the consent of the child, 
exempt him/her from personal appearance if considered 
not necessary and in the best interest of the child, provided 
the child’s parent, guardian or member of his/her extended 
family and lawyer are present (s.22(2)).
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3.34 Court and other hearings of a 
child in conflict with the law are 
conducted in camera (closed 
court).130 ·

The Children Act 2013 states that the Children’s Court 
must be closed, with only parties, participants and other 
authorized persons present (s.23).

Sentencing

3.35 The law includes a statement of 
guiding principles to be taken 
into account when sentencing 
a child, requiring that any order 
be appropriate to the child’s 
well-being and proportionate to 
both the child’s circumstances 
and the office, and reinforcing 
that the aims of sentencing are 
reconciliation, rehabilitation, and 
promoting the child’s reintegration 
into family and society, rather than 
punishment. 131

·

The Children Act 2013 does not include a statement of 
guiding principles for sentencing children but does include 
a list of factors the court must consider, including the 
child’s age and gender; physical and mental condition; 
qualification and level of education; social, cultural and 
ethnic background; family’s financial condition; lifestyle 
of the child and his family; reasons for commission of 
the offence; information regarding gang formation and 
overall background and surrounding circumstances; the 
child’s opinion; social enquiry report; and other ancillary 
factors that are expedient or are required to be taken into 
consideration in the best interest of the child and his or her 
correction (s.30). 

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider 
a report on the child’s background 
and circumstances.132 ·

The Children Act 2013 states that within 21 days of a child 
being brought before the Children’s Court, the probation 
officer must submit before the Court a social enquiry 
report (s.21). The report must include a description of the 
child’s family (social, cultural, financial, psychological, 
ethnic and educational background) and information about 
the condition and locality in which the child lives and the 
circumstances under which the offence took place (s.31(2)). 

3.37 The law states that deprivation of 
liberty may be used only as a last 
resort,133 and only for children who 
have committed a violent offence, 
or have been involved in persistent 
serious offending.134 ·

The Children Act 2013 does not include a statement of 
the principle of deprivation of liberty as a last resort; it 
limits imprisonment of children but not other custodial 
sentences. The Act states that children shall not be subject 
to imprisonment, but it includes a broad exception allowing 
children to be imprisoned for serious offences if detention 
under the Act is not sufficient because the child is “so 
unruly or of such depraved character” that he/she cannot 
be committed to a certified institution and none of the 
other methods under the Act are suitable (s.33). “Serious 
offence” is not defined.

3.38 Any period of deprivation of liberty 
is for the shortest appropriate 
period.135 

·
Under the Children Act 2013, a child can be detained in 
a child development centre for a period not exceeding 
three years (s.34). For offences punishable by death or 
life imprisonment, the child must be detained in a child 
development centre for a minimum of three years and a 
maximum of 10 years (s.34). Where the court determines 
that a child is so “unruly or depraved” that he/she must be 
imprisoned, the child can be imprisoned for the maximum 
period provided for the offence (s.33). 

3.39 A wide range of dispositions are 
available, with broad flexibility 
given to the courts, including: care, 
guidance and supervision orders; 
counselling; probation; community 
service work; compensation and 
restitution; treatment orders; and 
educational and vocational training 
programmes.136

·

The Children Act 2013 includes a limited number of non-
custodial options for children. Custody is framed as the 
primary response, rather than a measure of last resort, 
with alternatives listed as a subsection under the section 
entitled “Order of detention by Children’s Court.” The Act 
states that the Court may, instead of directing that a child 
be detained in a child development centre, order him/her 
discharged after due admonition or released on probation 
subject to good conduct. Children released on probation 
may be committed to the care of a parent, guardian or other 
family member who must execute a bond to ensure the 
child’s good conduct for three years (s.35(6), (7)). 
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3.40 The law prohibits corporal 
punishment and other forms 
of cruel, inhuman or degrading 
punishment as a sanction for 
children in conflict with the law.137

·

The Children’s Act 2013 does not provide for judicial 
whipping or other forms of corporal punishment but 
does not explicitly prohibit it.  Under the Whipping Act 
1909, whipping may be given in lieu of or in addition to 
the punishments specified in the Penal Code for specific 
offences committed by persons over 16 (s.3, 4). The Act 
provides for juvenile offenders (under 16) to be whipped in 
lieu of other punishments for a wider range of crimes under 
the Penal Code and other laws (s.5). The Code of Criminal 
Procedure 1898 states that boys under the age of 16 may 
be whipped “with a light rattan not less than half an inch 
in diameter” up to 15 “stripes”, and older males up to 30 
stripes (s.392). Girls cannot be whipped (s.393(a)).

3.41 Children are not subject to life 
imprisonment.138

·
The Children Act 2013 states that a child shall not be 
sentenced to imprisonment (s.33). The maximum sentence 
that may be imposed on a child for an offence punishable 
by life imprisonment (if committed by an adult) is detention 
in a child development centre for not less than three years 
and not more than 10 years (s.34).

3.42 The death penalty may not be 
imposed for a crime committed by 
a person under 18 regardless of 
his/her age at the time of the trial 
or sentencing or of the execution 
of the sanction.139 

·
The Children Act 2013 states that a child shall not be 
sentenced to death. The maximum sentence that may be 
imposed on a child for a capital offence (if committed by an 
adult) is detention in a child development centre for not less 
than three years and not more than 10 years (s.34).

Children deprived of liberty

3.43 There are binding, detailed 
standards for all children deprived 
of their liberty, in line with the 
UN Rules for the Protection of 
Juveniles Deprived of Liberty 
(Havana Rules), to ensure that 
children are treated with humanity 
and respect for their inherent 
dignity, and in a manner that takes 
into account the needs of persons 
of his or her age.140

·

The Children Act 2013 requires the government to establish 
and maintain child development centres for the correction 
and development of children ordered detained and under 
trial (s.59). The government may also certify any institute or 
establishment as appropriate for the placement of children 
charged with an offence, including institutions run by NGOs 
(s.60). The Act does not prescribe the standards to be met 
by child development centres (CDCs) and other certified 
institutions, but does state that they must protect the best 
interest of every child and ensure their full-time monitoring, 
humane behaviour, vocational training and proper education 
(s.63(4)). The government is required to issue minimum 
standards for the proper care of children in certified 
institutions (s.63), but as yet no binding minimum standards 
have been issued for CDCs or certified institutions. 

The Prisons Act 1894 and the Bengali Jail Code 1920 outline 
standards for children who are subject to imprisonment. 
Apart from the requirement to keep detainees under the 
age of 20 separate, the Prisons Act 1894 does not include 
any special provisions for children. It provides for whipping 
to be used as punishment, and states that for prisoners 
under the age of 16 it shall be inflicted, in the way of school 
discipline, with a lighter rattan (s.53).

The Bengali Jail Code 1920 includes a separate chapter 
on juvenile prisoners, defined as a prisoner under the age 
of 21, but it is out-dated and not in line with international 
standards. It requires juveniles to be kept altogether 
separate from other prisoners, and for those who have not 
arrived at puberty to be separated from other juveniles. 
Female adolescence may be kept in the female ward, but 
separation from adults should be arranged (s.962). The Code 
states that juvenile prisoners are exempt from full hard 
labour, and must be taught and employed on some simple 
handicraft, which they may carry on as a trade after they 
leave the jail (s.971). The diet of juvenile prisoners must be
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regulated according to their age and apparent physical 
requirements, with boys over the age of 16 receiving the diet 
of an adult (s.972). Juveniles who are undergoing sentences 
of a year or more must be brought under instruction in 
reading, writing, and arithmetic for two hours per day (s.973). 
Juveniles neglecting to learn may be reported and suitably 
punished (s.975). Juveniles are generally subject to the same 
forms of punishment as adults, which includes hard labour, 
whipping, the use of handcuffs and restraints, and solitary 
confinement. Juveniles under 16 years must not be punished 
by reduction of diet, whipping of prisoners under 16 must be 
with a lighter rattan, separate confinement should only be 
resorted to in “incorrigible cases” (s.977), and females cannot 
be subject to whipping or handcuffs and restraints (s.730).

3.44 Children have the right to be 
separated from adults in all places 
of detention, including police 
custody.141 ·

The Children Act 2013 states that children who are 
sentenced to imprisonment shall not be allowed to 
associate with adult offenders in prison (s.33(2)).  Police 
must also ensure that a child who is detailed is not kept 
together with adults or with convicted children (s.44(5)). 

3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects 
of their treatment.142 ·

Not provided for in the law

3.46 There is an effective system 
for independent inspection and 
monitoring of all places where 
children may be deprived of their 
liberty, including unannounced 
inspections by an external, 
independent body.143

·

Under the Children Act 2013, the duties of the district 
child welfare boards include visiting and inspecting Child 
development centres, certified institutes and jails to monitor 
and evaluate their activities (s.8). The Act also states that, 
where a child is sent to a child development centre or a 
certified institute, the probation officer must prepare and 
maintain a file for the child, meet with the child regularly, 
and supervise whether the child is properly provided with 
formal and vocational education (s.6(c)). The Government 
and any representative empowered by it and the Director 
General of the Department of Social Services or any 
authorized person may inspect any certified institute (s.64). 

The National Human Rights Commission Act 2009 gives 
the Commission the power to inspect living conditions in 
jails, correctional centres and other places where people are 
confined for custody, treatment or welfare (s.12(10)(c)).

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144 · The Children Act 2013 does not address support for the 

reintegration of children released from child development 
centres, certified institutions or prison.

Records and privacy

3.48 Children in conflict with the law 
have the right to have their privacy 
protected at all stages of the 
proceedings.145 The publication of 
any information that might lead 
to the identification of the child is 
prohibited.146

·
Children Act 2013 does not include an explicit statement of 
children’s right to privacy. The Act makes it an offence to 
publish information (print or electronic) that may directly or 
indirectly identify a child under trial or judicial proceedings 
under the Act (s.81), but also gives the Children’s Court broad 
discretion to permit publication of a report on the child, 
including the child’s photograph, if it appears to the court that 
this will not be harmful to the interests of the child (s.28(2)). 

3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third 
parties, except for those directly 
involved in the investigation, 
adjudication and disposition of the 
case.147

·
Not addressed in the law.
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3.50 The use of a child’s criminal record 
in subsequent criminal proceedings 
is prohibited once the child is an 
adult,148 and the law provides for 
automatic removal of a child’s 
name from the criminal records 
upon reaching the age of 18.149 

·
The Children Act 2013 states that children convicted of an 
offence are not disqualified from being employed in public 
or private office or contesting an election (s.75) but does 
not address the use of their criminal record in subsequent 
criminal proceedings.

C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge 
and remedy violations and abuses 
of their rights, including child-
friendly complaints mechanism, 
and children are able to initiate 
legal proceedings either on 
their own or through a legal 
representative.150 ·

Under the Constitution everyone is entitled to equality 
before the law and anyone, including a child, can challenge 
a violation of their rights before the High Court (art. 44). 

Under the National Human Rights Act 2009, the Commission 
has a broad mandate for promoting and monitoring human 
rights, including child rights, and redressing complaints of 
rights violation. The NHRC can investigate rights violations 
on its own initiative or on the basis of a complaint from 
a child or someone acting on behalf of a child.  The 
Commission has power to inquire into and investigate, to 
resolve complaints by mediation and conciliation, or by 
making recommendations to the appropriate authority or 
person to prevent and remedy the violation (s.12, 14). It 
can also recommend the initiation of prosecution or initiate 
proceedings on behalf of the aggrieved person or on its own 
initiative, before the Court (s.19).

Under the Code of Civil Procedure 1908 First Schedule, 
provision has been made to assist children to initiate or 
defend civil proceedings through the appointment of a “next 
friend or guardian ad litem. The Schedule states that every 
suit by a minor must be instituted in his or her name by the 
child’s next friend or guardian. An application must be made 
to approve the appointment of the guardian (s.147), and the 
court must be satisfied that the person does not have an 
interest that is adverse to the child (First Schedule, s.3-5).

3.52 The best interest of the child 
is the primary consideration in 
any administrative or judicial 
decision relating to care, custody, 
guardianship, adoption and 
protection of a child.151

·

Bangladesh law does not fully incorporate the best interest 
principle or require that the best interest of the child be the 
primary consideration in all decisions regarding the care, 
custody, guardianship and protection of the child.

The Children Act 2013 states that alternative care of a child 
may be initiated “in order to ensure the overall welfare and 
the best interest” of disadvantaged children (s.84(1)), but does 
not require that the best interest of the child be the guiding 
factor in all decision-making about his/her care and protection.

The Guardians and Ward Act 1890 states that in appointing 
a guardian of a minor, the Court must be guided by what 
“appears in the circumstances to be for the welfare of the 
minor”. In considering what will be for the welfare of the 
minor, the Court must have regard to the age, sex and 
religion of the minor, the character and capacity of the 
proposed guardian and his nearness of kin to the minor, 
the wishes, if any, of a deceased parent, and any existing or 
previous relations of the proposed guardian with the minor. 
If the minor is old enough to form an intelligent preference, 
the Court may consider that preference” (s.17). 

Various personal laws govern custody and guardianship of 
children in the context of parental divorce or separation. 
None of them require that decisions be based on the best 
interest of the child. 
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The Muslim Personal Law (Sharia) Application Act 1937 
states that all questions of marriage, dissolution of marriage, 
and guardianship, the rule of decision in cases where the 
parties are Muslims shall be the Muslim Personal Law 
(Shariat) (s.2). It does not include any guidance on decisions 
with respect to custody or guardianship of children.

The Divorce Act 1869, applicable to Christian marriages, 
states that in any suit for obtaining a dissolution of marriage 
or a decree of nullity of marriage, the court may make such 
orders “as it deems proper” with respect to the custody, 
maintenance and education of the minor children, and may, 
if it thinks fit, direct proceedings to be taken for placing such 
children under the protection of the Court (s.43).

The Parsi Marriage and Divorce Act similarly states that 
the Court may pass orders as it may deem just and proper 
with respect to the custody, maintenance and education of 
children of the marriage who are under the age of 16 (s.49).

3.53 Children have the right to 
participate in an effective and 
meaningful way in matters 
affecting them, including the right 
to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making 
regarding their care, custody, 
guardianship, and protection, 
having regard for their age and 
maturity.152 ·

The Children Act 2013 does not explicitly make provision 
for children to express their opinion with respect to any 
decision about care custody, or alternative care.  Section 
22 states that participation at all stages of the “trial” before 
the Children’s Court is the right of the concerned child. 
This is applicable only to proceedings before the Children 
Court (relating to children in conflict with the law, children 
in difficult circumstances and child victims of crime), but 
not other family or civil proceedings that impact on the 
child. Section 84 on alternative care placements requires 
only that the views of the child be considered in relation 
to reintegration of the child with his/her parents where the 
parents are divorced or living separately (s.84(2)).

The Guardians and Ward Act 1890 states that, where 
appointing a guardian for a minor, if the minor is old 
enough to form an intelligent preference, the Court may 
(but is not required to) consider that preference” (s.17). 

The Muslim Family Law Ordinance 1961, Divorce Act 1869, 
and Parsi Marriage and Divorce Act do not include any 
provisions for children’s views to be expressed and taken into 
account in making decisions about their care and custody.

3.54 Competent authorities are required 
to take measures to facilitate 
informed participation of children 
in decision-making, including 
ensuring that the child has received 
all relevant information about his/
her rights, and consulting the child 
in person, if necessary privately, or 
through other persons or bodies, in 
a manner appropriate to the child’s 
age and understanding.153

·

Neither the Code of Civil Procedure 1908 nor the Family 
Court Ordinance 1985 include special procedural measures 
to facilitate children’s participation in the civil and family 
law proceedings that impact on them. 
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3.55 Children have the right to their own 
legal counsel and representation 
(e.g. guardian ad litem), in their 
own name, in proceedings where 
there is, or could be, a conflict of 
interest between the child and the 
parent or other legal guardian.154

·

The Code of Civil Procedure does not include an explicit 
guarantee of children’s right to legal representation or to 
have an independent representative appointed to defend 
and protect their interests in all proceedings that affect 
them, but does make some provision for appointment of a 
guardian ad litem. Where the child is a direct party (plaintiff 
or defendant), the Court is required to ensure that a “next 
friend” or guardian ad litem is appointed (First Schedule 
s.3-5). If there is no fit and willing person to act as guardian 
for the suit, the Court may appoint any of its officers to be 
the guardian (s.4(4)). In addition, it states that every order 
made in a suit or on any application before the Court in 
or by which a minor is in any way concerned or affected, 
without such minor being represented by a next friend or 
guardian for the suit (s.5(2).

Under the Legal Aid Act 2000, free legal aid is available for 
civil matters relating to marriage without the consent (but not 
explicitly child marriage), dower, and guardianship and custody 
of the minor, but not explicitly for provision of independent 
legal representation for the child in his/her own right.

3.56 Children’s right to privacy 
is guaranteed and there are 
restrictions on publication of 
any information that might 
identify a child involved in civil 
proceedings.155

·

The Children Act 2013 does not include an explicit 
statement of children’s right to privacy. The Act makes it 
an offence to publish information (print or electronic) that 
may directly or indirectly identify a child under judicial 
proceedings under the Act (s.81), but also gives the 
Children’s Court broad discretion to permit publication of 
a report on the child, including the child’s photograph, if 
it appears to the court that this will not be harmful to the 
interests of the child (s.28(2)).

The Family Court Ordinance 1985 states that the Family 
Court may, if it so deems fit, hold the whole or any part of 
the proceedings in camera, and must do so if both parties 
to the suit request it (s.11). 

BANGLADESH



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

174



175

B
H

U
TA

N

BHUTAN

1. CHILD CARE AND PROTECTION SERVICES 
   
STANDARD SCORE RATIONALE

Mandate for prevention, early intervention and response

1.1 The law includes a statement of 
the government’s obligation to 
support families in their child-rearing 
responsibilities, and to protect children 
from all forms of violence, abuse, 
neglect or exploitation.1 

·

The Constitution of the Kingdom of Bhutan states that 
every person is to be protected from cruel, inhuman or 
degrading treatment or punishment (s.7(17)) and there 
is no tolerance of abuse of children (s.8(5)).  It says the 
State shall endeavour to take appropriate measures to 
ensure that children are protected against all forms of 
discrimination and exploitation, including trafficking, 
prostitution, abuse, violence, degrading treatment 
and economic exploitation (s.9(18)). The State must 
also endeavour to promote conditions conducive to 
cooperation in community life and the integrity of the 
extended family structure (s.9(19)). 

The Child Care and Protection Act says that the 
government shall endeavour to take measures 
and develop programmes to provide families with 
the opportunity to learn about parental roles and 
obligations with regard to child development and child 
care. The government is also encouraged to promote 
positive parent-child relationships, sensitizing parents 
to the problems of children and encouraging their 
involvement in community-based activities (s.35). 

1.2 A government focal point has been 
designated to coordinate child 
protection services,2 defined broadly 
to encompass a full continuum of 
prevention, mitigation and response 
services. These services aim to 
strengthen the ability of parents in 
the protection, care and development 
of their children, and to support the 
recovery and reintegration of children 
who have experienced any form of 
violence, abuse, neglect or exploitation.3

·

The Child Care and Protection Act designates the 
National Commission for Women and Children as 
the competent authority under the Act (s.54). The 
Act requires the establishment of inter-agency Child 
Welfare Committees to advise on matters relating 
to the establishment and maintenance of homes; 
mobilization of resources; provision of facilities for 
assistance, protection, education and training of 
children in difficult circumstances; for education, 
training and rehabilitation of children in conflict with 
the law; and inter-agency coordination (s.55, 56). 
The Child Care and Protection Rules and Regulations 
provide more detailed guidance on the powers and 
functions of the Dzongkhag and Thromde Child 
Welfare Committees.  

The Child Care and Protection Act includes a clear 
statement of the obligation of the Central and Local 
Governments to disseminate and create awareness 
on the rights and responsibilities of children and, 
through concerned agencies or institutions, to provide 
community-based services responding to special 
needs, problems, interests and concerns of children, 
including appropriate counselling and guidance to the 
children, guardians and families (s.24, 25). 

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards
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The Act also makes provision for the designation of 
child welfare officers to assist and protect children 
in difficult circumstances (s.58). The Child Care and 
Protection Rules and Regulations provide guidance 
on the qualifications, appointment and functions of 
the child welfare officers, particularly in relation to 
supporting children in need of protection (s.48–55).

1.3 The designated agency has clear 
authority to monitor and regulate 
child protection service providers 
(government and non-government).4

·

The Child Care and Protection Act gives the National 
Commission for Women and Children authority to 
make rules to carry out the Act, including in relation to 
the internal management of homes, closed facilities, 
and the standards and the nature of services to be 
maintained by them; and the functions, responsibilities 
and inspection of closed facilities, homes, place of 
safety, and after care organizations (s.240). 

The Child Care and Protection Rules and Regulations 
gives the National Commission for Women and 
Children general authority to establish an oversight 
committee and to issue rules, regulations guidelines 
and standard operating procedures, including 
prescribing minimum qualifications for Child Welfare 
Officers and Probation Officers; professional and 
ethical code of ethics for Child Welfare Officers and 
Probation Officers and other personnel working for 
the care and protection of children; and guidelines and 
procedures for the registration, de-registration and 
monitoring of Child Welfare Officers and Probation 
Officers (s.15). It is also required to provide necessary 
mechanisms for monitoring and review of institutions 
that provide social work and probation services, 
alternative care, criminal justice, and any other 
institution established under the Act that provides 
services to children (s.16). Civil society organizations 
(CSOs) that work for and with children are required 
to be registered and accredited by the Civil Society 
Organizations Authority (s.66–68) rather than the 
National Commission for Women and Children 
(NCWC), but the NCWC can revoke or suspend the 
accreditation of service providers (s.76). 

In addition, the Domestic Violence Prevention Act 
provides the legal basis for NCWC to accredit CSOs 
providing services for victims of domestic violence 
(s.30).

Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection that 
encompasses children under 18 years 
who are orphaned or without parental 
care and who have experienced, or at 
risk of, all forms of violence, abuse, 
neglect and exploitation.5 ·

The Child Care and Protection Act defines a “child in 
difficult circumstances” as a person under the age of 
18 who is found without having any home or settled 
place of abode and without any ostensible means of 
subsistence and is a destitute; who has a parent or 
guardian who is unfit or incapacitated to take care 
of or exercise control over the child; who is found 
to associate with any person who leads an immoral, 
drunken or depraved life; who is being or likely to be 
abused or exploited for immoral or illegal purposes; 
or who is a frequent victim at the hands of individuals, 
families or the community (s.59). “Abuse” is not 
defined, and the definition requires that abuse within 
the family be “frequent”. 
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1.5 The law makes provision for reporting 
children in need of care and protection, 
including an accessible mechanism 
for children/families to request 
assistance, and mandatory reporting for 
professionals working with children.6

·

The Child Care and Protection Act states that if any 
person is of the opinion that a child is apparently in 
difficult circumstances, they must inform the police 
or child welfare officer. If the police receive any such 
report they must inform the child welfare officer 
expediently (s.60, 61). However, no provision has been 
made for a child-friendly mechanism for children in 
difficult circumstances or families to report or request 
assistance (such as through a helpline).

The Domestic Violence Prevention Act states that a 
complaint of domestic violence, including violence 
against a child, may be registered at a police station by 
the victim, any person acting in the best interest of the 
victim, any person having care or custody of a victim 
who is a minor, a protection officer or social welfare 
officer, or an educational institution (s.13). 

1.6 There are clearly defined procedures for 
referral, assessment/investigation and 
inter-agency cooperation in responding 
to children in need of care and 
protection, and for making decisions 
about what support and interventions 
are appropriate and necessary in the 
child’s best interest.7

·

The Child Care and Protection Act outlines general 
procedures for cooperation and referral between 
the police and child welfare officers in responding 
to reports and determining if a child is in difficult 
circumstances (s.64–65). Child Welfare Officers are 
required to undertake fact finding and determine 
the most appropriate ways and means of providing 
assistance protection to the child (s.66, 69). In any 
action taken, the best interest of the child must be 
the primary consideration (s.3). To facilitate inter-
agency cooperation, provision is also made for the 
establishment of One Stop Crisis Centres in every 
major government hospital, staffed by a police official, 
psychiatrist, social worker and a legal counsel (s.238). 

The Child Care and Protection Rules and Regulations 
provide more detailed guidance on the process for 
assessment and intervention. Child welfare officers 
are responsible for registering the case with the 
Dzongkhag and Thromde Child Welfare Committee. 
They conduct an assessment of the child, prepare 
a case plan, identify the required services and if 
necessary the relevant civil society organizations 
to provide those services (in consultation with the 
child and family and using a multi-disciplinary 
approach), before submitting the case plan to the 
Dzongkhag and Thromde Child Welfare Committee for 
review and necessary support, and then monitoring 
implementation of the plan (s.55, 94–104). The Rules 
and Regulations include a detailed list of factors to 
consider in making best interest determinations (s.7).

Standard operating procedure on case management 
for women and children in difficult circumstances has 
been developed to further guide the response process.

1.7 Guidance is provided on how to 
accurately assess the age of a child to 
ensure that children are afforded the 
protection they are entitled to under 
law.8 ·

The Child Care and Protection Act states that a person 
below the age of 18 years shall be treated as a child, 
evidenced by an official record maintained by the 
Government, birth certificate or any other document 
proving the age of the child. In the absence these 
records or where there is a discrepancy regarding the 
age of the child, it may be based on information from 
the child or testimonies of other persons considering 
the physical appearance of the child or expert medical 
opinion and other relevant evidence (s.16, 17).
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1.8 The right of children to express their 
views and to participate in decision-
making about their care and protection 
is guaranteed.9

·

The Child Care and Protection Act does not include 
the right of children to participate, either as a guiding 
principle or in the procedures for dealing with children 
in difficult circumstances. However, the Act does say 
that the child has the right to prompt access to legal 
and other appropriate assistance as well as the right 
to challenge the legality of any action taken under the 
Act (s.13). 

The Child Care and Protection Rules and Regulations 
guarantees children the right to be heard and to 
participate in the investigation and any proceedings 
related to the case (s.97). Every effort must be made 
by the Child Welfare Officer to involve and gain the 
agreement of the child, the child’s parent/s or legal 
guardian and, where appropriate, other members of 
the child’s family, in relation to decisions being made 
(s.99). The Dzongkhag and Thromde Child Welfare 
Committee must direct the Child Welfare Officer to 
provide the child with counselling or other necessary 
measures where it is deemed necessary to assist the 
child to understand the decisions so made and seek 
the assistance of Civil Society Organizations and other 
relevant service providers should their support be 
required (s.100). 

1.9 The law makes provision for a range 
of care, recovery and reintegration 
services for children, including 
immediate crises needs and ongoing 
support relating to their physical and 
mental health, safety, repatriation/ 
family reunification or alternative care, 
education, vocational training and life 
skills, and legal assistance.10

·

The Child Care and Protection Act requires Central 
and local governments, working through concerned 
agencies or institutions, to provide community-based 
services responding to special needs, problems, 
interests and concerns of children. This includes 
appropriate counselling and guidance to the children, 
guardians and families and where necessary 
alternative care (s.24, 25). 

The Child Care and Protection Rules and Regulations 
include detailed guidance on the development 
of individual care plans in accordance with the 
child’s needs and best interest, including provision 
of counselling, supervision, legal assistance and 
alternative care where necessary in the best interest of 
the child (s.94–106). Welfare officers are responsible 
for monitoring and case management, ensuring that 
the child is safe and being cared for, has access to the 
services required and is benefitting from the services 
provided, and determining if any additional services 
are needed (s.107).

1.10 The law emphasizes preventing family 
separation and preserving family unity 
as an important component of the child 
protection system. Before resorting 
to separation, provision is made for 
less intrusive interventions aimed at 
supporting parents and restoring or 
enhancing the family’s capacity to take 
care of the child, unless separation is 
necessary to protect the child.11 ·

The Child Care and Protection Act states that a child 
shall not be separated from his/her parents against 
their will, except when competent authorities subject 
to legal review determine in accordance with the 
applicable law and procedures that such separation is 
necessary for the best interest of the child (s.22). 

The Child Care and Protection Rules and Regulations 
emphasize family-based interventions where 
appropriate and in the interests of the child. The  
Rules acknowledge that primary responsibility for the 
child’s care, upbringing, protection and development 
lies with the child’s parent/s, family or legal guardian. 
Where necessary and appropriate, support and 
assistance must be provided to the parent/s, guardians 
or family to ensure the protection and safety of the 
child and to allow the child to remain with the child’s 
parents or family or legal guardian, and a child may 
only be removed from the child’s parent/s, family or 
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legal guardian where the Competent Authority has 
determined, based on the home study report and in 
discussion with relevant professionals that there is risk 
of harm to the child (s.7). Every effort must be made 
by the Child Welfare Officer to involve and gain the 
agreement of the child, the child’s parent/s or legal 
guardian and, where appropriate, other members of 
the child’s family, in relation to decisions being made 
(s.99). 

The Child Adoption Act also states that it shall be the 
State policy to safeguard and prevent a child from 
unnecessary separation from biological parents (s.6).

1.11 The law provides for care and 
protection orders or other formal 
interventions, including restraining 
orders and removal of the child or 
perpetrator where necessary to protect 
the child from significant harm and in 
the child’s best interest.12

·

The Child Care and Protection Act states that where a 
child is found to be in difficult circumstances, the child 
welfare officer may: provide counselling to the parents 
or legal guardian on how to look after the child, direct 
them to look after the child in a proper manner, and 
provide necessary assistance to the family as needed; 
monitor the child and family to ensure the child’s 
safety and welfare; send the child to a place of safety 
until she/he no longer needs assistance and protection 
or until the child turns 18; or recommend the child 
for adoption (art. 70). If the child is sent to a place of 
safety, the parent or guardian of the child can request 
review of that decision by the court (s.71). 

Under the Domestic Violence Prevention Act, where 
an act of domestic violence is or being committed or 
there is a threat to commit, the court can issue interim 
protection orders and protection orders prohibiting 
further violence and restricting contact (s.55).

1.12 Any decision regarding the removal of 
a child against the wishes of his or her 
parents must be made by competent 
authorities and subject to judicial 
review. In any such proceedings, the 
child, parents and other interested 
parties have the right to participate in 
the proceedings and make their views 
known.13

·

The Child Care and Protection Act states that a child 
shall not be separated from his/her against their will, 
except when the competent authorities subject to 
legal review has determined that such separation 
is necessary for the best interest of the child (s.22). 
Where a child in difficult circumstances is sent to a 
place of safety, the parent or guardian of the child can 
request review of that decision by the court (s.71). 

The Child Care and Protection Rules and Regulations 
state that the Dzongkhag or Thromde Child Welfare 
Committee may temporarily remove a child from 
the care of the child’s parent/s, family member or 
legal guardian (s.94(e)). The removal of a child and 
placement in suitable alternative care for more than 14 
days requires approval of the National Commission on 
Women and Children, based on the recommendation 
of the Dzongkhag Child Welfare Committees (s.18, 
105). This decision is subject to review by the court 
(s.39(c)). The child must be given the opportunity to 
express his/her views on the placement in alternative 
care (s.142).

1.13 The decision is regularly reviewed, 
with the aim of promoting the child’s 
return to parental care, once the original 
causes of removal have been resolved.14

·
The Child Care and Protection Act requires that the 
child is returned if he/she no longer requires to be in 
a place of safety (s.70(c)). The Act does not explicitly 
address the issue of regular review, but provision is 
made for monitoring and review under the Child Care 
and Protection Rules and Regulations. The Rules state 
that welfare officers are responsible for monitoring and 
case management, including ensuring that the child 
is safe and being cared for, has access to the services 
required and is benefitting from the services provided, 
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and determining if any additional services are 
required (s.107). They are required to conduct regular 
monitoring visits as per the case plan and submit 
quarterly reports to the Child Welfare Committee 
(s.55). Any decision with respect to children in difficult 
circumstances must be reviewed where requested by 
an interested party, where there has been a change in 
the circumstances of the child requiring review, where 
additional or fresh information is discovered that may 
alter the outcome of the initial decision, or in any other 
situation that is in the best interests of the child (s.110).

Alternative care

1.14 There is a legal obligation on the State 
to provide alternative care for children 
without parental care or who cannot 
in their best interest be permitted to 
remain in parental care.15 ·

The Child Care and Protection Rules and Regulations 
state that where, for the foreseeable future, a child has 
no willing and able parent/s or cannot be returned to 
his/her parent/s or family or legal guardian due to risk 
of harm, alternative care including long-term care shall 
be provided (s.138). 

1.15 A competent government authority 
has been designated to ensure the 
supervision of the safety, well-being 
and development of any child placed in 
alternative care.16

·

Under the Child Care and Protection Act and Child Care 
and Protection Rules and Regulations, the National 
Commission for Women and Children has been 
designated as the competent authority to regulate and 
oversee children in alternative care. The Commission 
is required to make rules regarding the management of 
homes and the standards and the nature of services to 
be maintained by them; the functions, responsibilities 
and inspection of homes; and the conditions subject 
to which the child may be placed under the care of 
any parent, guardian or other fit person or institution 
under this Act, and the obligations of such persons or 
institutions towards the child so placed (s.240). 

1.16 A range of emergency, short-term and 
long-term alternative care options are 
provided for and regulated by the law, 
including kinship care, respite care, 
foster care, supervised independent 
living arrangements, adoption/kafalah, 
and residential care.17

·
The Child Care and Protection Act and Child Care and 
Protection Rules and Regulations make provision for 
temporary placement in a “place of safety”, kinship 
care, foster care, residential care in a children’s home, 
and adoption.

1.17 Standards of care are in place for 
all alternative care providers. Care 
standards for residential care facilities 
ensure quality and conditions that are 
conducive to the child’s development, 
such as individualized and small-group 
care.18

·

The Child Care and Protection Act states that a child 
placed in a home under the Act must be provided with 
a safe and conducive living environment; assisted 
to maintain relationships with the child’s family and 
community; be consulted and allowed to participate 
in making decisions affecting his/her life, taking into 
consideration the child’s capacity to understand; be 
given privacy that is appropriate in the circumstances 
including privacy in relation to the child’s personal 
information; have access to dental, therapeutic and 
other medical services necessary to meet the child’s 
needs; have access to education appropriate to the 
child’s age and development; and receive appropriate 
help and assistance in making a successful re-
integration into society (s.12). 

The Child Care and Protection Rules and Regulations 
include statement of standards for children in all 
forms of alternative care, including that the child’s 
dignity and rights must be respected at all times; the 
child’s needs for physical care must be met, including 
adequate and nutritious food, clothing and shelter as 
appropriate to the child’s age and special needs; 
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the child must be accorded with emotional care that 
allows the child to experience being cared and valued 
for, and that which contributes to the child’s positive 
self- regard; the child’s needs relating culture, physical 
and mental stimulation, recreation and general 
living must be met; the child must be provided with 
education, training or employment opportunities 
relevant to the child’s age and ability; the child must 
be provided with positive guidance when necessary 
to help the child change inappropriate behaviour; the 
child must be given the opportunity to participate in 
positive social and recreational activities appropriate 
to the child’s developmental level, age and ability; 
the child must be encouraged to maintain family and 
other significant personal relationships; and the child 
with a disability must be given due care and assistance 
appropriate to the child’s special needs (s.143). 

Guidelines for accreditation and management of 
shelter homes for women and children in difficult 
circumstances have also been developed.

1.18 All alternative care providers must 
be registered with and authorized by 
the social welfare or other competent 
authority.19

·

The Child Care and Protection Act states that 
Government must endeavour to establish and maintain 
as many child homes as may be necessary for giving 
assistance and protection to children in difficult 
circumstances (s.47) and must make rules for the 
management of child homes, including the standards 
and the nature of services to be maintained by them, 
and the circumstances and manner in which those 
institutions may be recognized as child homes (s.53). 
It authorizes the National Commission for Women and 
Children to make rules regarding the management of 
homes and the standards and the nature of services 
to be maintained by them, the conditions subject to 
which the child may be placed under the care of any 
parent, guardian or other fit person or institution 
under this Act, and the obligations of such persons or 
institutions towards the child so placed (s.240). 

Under the Child Care and Protection Rules and 
Regulations, kinship carers (s.144) and foster parents 
(s.154) must be approved by the Competent Authority 
and meet the prescribed standards. The Rules also 
state that, in the absence of child homes established 
by the government, civil society organizations may 
establish such homes under the regulation and 
supervision of the competent authority and under the 
guidelines for the establishment and management of 
homes developed by the competent authority (s.159). 
Any children’s homes established by the Government 
or CSOs must apply for accreditation (s.160).

1.19 The law requires independent 
inspection and monitoring of all 
children in alternative care, including 
frequent scheduled and unannounced 
visits.20

·

The Child Care and Protection Act section on power to 
make rules (s.240) states that the competent authority 
may make rules regarding the functions, responsibilities 
and inspection of closed facilities, homes, places of 
safety, and after care organizations. However, neither 
the Act nor the Rules make specific provision for 
independent inspections or monitoring of all children 
in alternative care. The Guidelines for Accreditation 
and Management of Shelter Homes for Women and 
Children in Difficult Circumstances has provisions 
for independent inspection and monitoring by the 
competent authority, but this is applicable only to 
shelter homes and not other forms of alternative care.
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In its 2017 Concluding Observations to the 
Government’s CRC Report, the UN Committee on the 
Rights of the Child recommended that the government 
establish an independent monitoring mechanism 
to ensure compliance of monasteries with national 
policies regarding care, development, education and 
disciplining of children. This mechanism should be able 
to carry out unannounced visits and receive and deal 
with complaints concerning child abuse or ill treatment.

1.20 There is a standard process and criteria 
for the referral or admission of a child 
to an alternative care setting, governed 
by the principles of necessity and 
suitability. This ensures children are 
admitted to alternative care only after 
all possible means of keeping them 
with their parents or extended family 
have been exhausted, and acceptable 
and justified reasons for entry into care 
exist.21

·

The Child Care and Protection Rules and Regulations 
state that the competent authority (National 
Commission for Women and Children) is responsible 
for determining the most appropriate alternative care 
placement for children needing alternative care (s.139). 
The Standard Operating Procedures on Management 
and Referral of Cases shall be adhered to in dealing 
with any child deemed to require care and protection 
(s.140). The Rules outline detailed procedures for 
determining if a child is in need of alternative care and 
for deciding on the most appropriate placement based 
on the best interest of the child. 

1.21 The law requires that alternative 
care decisions be based on the best 
interest of the child and take into 
account the nature and quality of the 
child’s attachment to his/her family, 
the family’s capacity to safeguard the 
child’s well-being and harmonious 
development, the child’s need or 
desire to feel part of a family, the 
desirability of the child remaining 
within his/her community and country, 
the child’s cultural, linguistic and 
religious background, and the child’s 
relationships with siblings, with a view 
to avoiding their separation.22

·

The Child Care and Protection Act states that in any 
action taken, the best interest of the child must be the 
primary consideration (s.3).

The Child Care and Protection Rules and Regulations 
include a list of criteria to be considered in determining 
the best interest of a child requiring alterative care, 
including the age, gender, mental capacity, background 
and special needs of the child; the nature and 
attitude of the parent/s or guardian to parental roles 
and obligations and their willingness, capacity and 
ability to provide care, protection and necessities; the 
desirability of keeping siblings together; preservation 
of the child’s  identity and culture; the need to provide 
a stable home and sense of permanency; the likely 
impact (both short term and long term) on the child of 
any change in circumstances; and the special needs of 
children with disabilities (s.7, 141). 

1.22 The law prohibits the recruitment and 
solicitation of children for placement in 
residential care by agencies, facilities or 
individuals.23 ·

Not addressed in the law.

1.23 The use of residential care is limited 
to cases where such a setting is 
specifically appropriate, necessary and 
constructive for the individual child 
concerned and in his/her best interest.24  

·

The Child Care and Protection Act states that children 
in difficult circumstances shall be placed in child 
homes only after all other possible alternate care 
options have been exhausted (s.48). 

The Child Care and Protection Rules and Regulations 
state that, in making decisions about an alternative 
care placement, consideration should first be given 
to kinship care (s.141(a)). Placement of a child in a 
children’s home must not be longer than absolutely 
necessary and for the shortest duration possible 
unless it is found that no alternate non-residential 
arrangement can be made in the best interests of the 
child (s.159). 
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1.24 Children have the right to be involved in 
any decision about their placement, and 
to have their views given due weight 
in accordance with their evolving 
capacities.25

·

Not addressed in the Child Care and Protection Act but 
the Child Care and Protection Rules and Regulations 
require that in any decision relating to a child’s care, 
the views expressed by the child in so far as they 
can be reasonably ascertained and weighted having 
regard to the child’s age, maturity, development and 
capacity, shall be given due consideration (s.7). When 
giving children an opportunity to express their views 
on placement in alternative care: language appropriate 
to the child’s age, maturity and capacity must be used; 
communication with the child must be in a way that 
is appropriate to the child’s circumstances; and give 
the child an appropriate explanation of any decision 
affecting her/him, including a decision about the 
development of a case plan or the effect of the decision 
or the case plan. The child must be given an opportunity 
to express his/her views, ask for any assistance 
required, and to respond to any decision affecting him/
her. The child’s views must be kept confidential (s.142)

1.25 All children who are in alternative care 
have individual care plans and are 
subject to regular, periodic reviews 
(preferably at least every three months) 
of their placement and of the care and 
treatment being provided.26 

·
Neither the Child Care and Protection Act nor the Child 
Care and Protection Regulations require care plans and 
regular, periodic review of all children in alternative 
care. Periodic monitoring and review and individual 
care plans are only required for children in difficult 
circumstances removed from parental care, and not all 
children in alternative care.

1.26 Children separated from their parents 
are entitled to maintain personal 
relations and direct contact with them, 
unless this is contrary to the child’s best 
interest.27 

·

The Child Care and Protection Rules and Regulations 
state that, in making decisions about an alternative care 
placement, every effort shall be made to place the child in 
alternative care in the same or as close to as possible to 
the child’s habitual place of residence in order to facilitate 
contact and potential reintegration with the child’s family 
and minimize disruption of the child’s educational, 
cultural and social life. In addition, every effort must be 
made to ensure that contact with the family is maintained 
in the likelihood that the child will be able to return to the 
care of the parent/s in the future unless it is not in his/her 
best interests (s.141(f)(g)). The statement of standards 
for children in all forms of alternative care requires that 
children be encouraged to maintain family and other 
significant personal relationships (s.143).

1.27 Children in care have access to an 
effective and impartial mechanism 
whereby they can notify complaints or 
concerns regarding their treatment or 
conditions of placement.28

·
Not addressed in the law.

Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has been 
designated to oversee the adoption/
guardianship process, including 
determination of a child’s adoptability, 
assessment of the child’s needs, 
selection of the most appropriate 
environment for the child, and 
observation of the relationship between 
the child and prospective parents before 
the arrangement is finalized.29

·

The Child Adoption Act states that the National 
Commission for Women and Children or any other 
agency designated by the Government shall be the 
adoption authority (s.9). The functions of the adoption 
authority include providing adoption services in relation 
to domestic and intercountry adoption; accrediting 
and monitoring recognized agencies and institutions 
of adoption both within and outside the country; 
determining the form and content of the application 
for adoption; providing post adoption monitoring and 
evaluation; assessing and determining suitability of 
prospective adopting parents; facilitating transfer of 
the care and responsibility of a child to the adopting 
parent or to a person who adopts the child; and framing 
necessary rules and procedure for adoption (s.11).
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1.29 The law prohibits or restricts 
private and independent adoption 
arrangements.30 

·

The Child Adoption Act does not prohibit private 
adoption arrangements or require independent 
matching for either domestic or intercountry 
adoptions. For both domestic and intercountry 
adoptions, the prospective adoptive parents can either 
identify their own child to adopt or make a general 
application to adopt an “unidentified” child and be 
placed on a waiting list. All prospective adoptive 
parents must apply to have the placement approved 
by the National Commission for Women and Children 
or other competent authority. Only the competent 
authority or person designated by the government can 
file an adoption application with the courts (s.42, 43).

1.30 Adoptions/guardianship must be 
approved by the court or other 
competent authority based on a 
full assessment of the child and the 
prospective parents.31 

·

The Child Adoption Act requires all adoptions to 
be approved by the courts. The High Court has 
jurisdiction concerning an intercountry adoption (s.44) 
and the Dungkhag or Dzongkhag Court shall have 
jurisdiction concerning domestic adoptions (s.45). An 
application for domestic adoption must include a letter 
recommending adoption issued by the competent 
authority or by the child welfare officer (s.43(g)).

The Adoption Rules and Regulations 2015 state 
that on receipt of an adoption application, the 
competent authority must carry out an assessment 
of the suitability of the applicants as prospective 
adopting parents (s.25). However, there is no explicit 
requirement under the Rules or the Child Adoption 
Guidelines 2017 for a comprehensive assessment 
of the child’s needs or for a home study of the 
prospective adoptive parents (other than in relation 
to intercountry adoption). Emphasis is primarily on 
verification of documents (s.27), and Child Adoption 
Guidelines 2017 requires applications to be verified 
within three days (s.11).

1.31 The consent of the birth parents to 
adoption/guardianship must be fully 
informed and voluntary. The law 
prohibits any form of inducement or 
coercion, and requires that parents 
receive counselling before giving their 
consent.32 ·

The Child Adoption Act requires consent of the child’s 
parents or guardian (s.34) and requires the competent 
authority or accredited agency to provide pre-adoption 
counselling services to the biological parents on any 
decision to relinquish their child for adoption before 
the decision is rendered irrevocable (s.23).  The Act 
also states that consent shall be considered defective 
if obtained by fraud, duress, or other improper means, 
where the instrument of consent has been altered 
without authority, or the instrument of consent was 
signed before the birth of a child (s.40).

1.32 All children have a right to express 
their views on the proposed adoption/
guardianship, having regard to their age 
and capacity, and an age has been set at 
which children’s consent to adoption is 
required.33 

·

The Child Adoption Act states that a child shall have 
the right to express his/her own views concerning 
adoption (s.3) and requires the competent authority or 
accredited agency to provide pre-adoption counselling 
services to the child to ensure he/she understands the 
nature, effect and consequences of adoption (s.23(c)).  
The court must not make an adoption order in relation 
to a child unless the child has been counselled and the 
opinions and wishes of the child have been taken into 
account (s.36). However, it does not stipulate an age at 
which the child’s consent to adoption is required.

The Child Adoption Guidelines 2017 state that any 
child who is to be adopted must attend the pre-
adoption counselling session to express his/her own 
views concerning adoption, but only if the child is 9 
years and above (s.52). 
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1.33 The best interest of the child is the 
paramount consideration in any 
decision about adoption/guardianship 
of a child.34 ·

The Child Adoption Act states that the best interest and 
continued well-being of the child shall be the primary 
consideration for adoption (s.3). Before making an 
adoption order in relation to a child, the court must 
be satisfied that the best interests of the child will be 
promoted by the adoption (s.52).

1.34 Where permitted, intercountry adoption/
guardianship is considered only if it has 
been determined that the child cannot 
be placed in a foster or an adoptive 
family or cannot in any suitable manner 
be cared for in the child's country of 
origin.35 ·

The Child Adoption Act states that an intercountry 
adoption may be considered as an alternative means 
when a suitable adopting parent cannot be found 
in the country (s.5). It also states that it shall be the 
State policy to safeguard and prevent a child from 
unnecessary separation from biological parents (s.6).

The Adoption Rules and Regulations state that an 
intercountry adoption may be considered as a last 
resort of alternative means for a child for whom a 
suitable Bhutanese national adopting parent cannot be 
found in the country (s.28). 

1.35 Intercountry adoptions, if permitted, 
are managed in accordance with The 
Hague Convention on the Protection of 
Children in the Context of Intercountry 
Adoption.36 Analogous and appropriate 
safeguards are in place for non-
residents seeking guardianship of a 
child.

·

Bhutan is not a party to the Hague Convention and the 
Child Adoption Act includes some, but not all, of the 
safeguards required. The Act authorizes the Ministry 
of Home and Cultural Affairs to issue directives and 
set limits on the number of intercountry adoptions 
occurring (s.31). However, the distinction between 
domestic and intercountry adoptions is based on 
citizenship rather than habitual residence (s.27). The 
Act requires that foreign nationals wishing to adopt a 
Bhutanese child must be eligible to adopt under their 
own national laws (s.30) and submit a home study 
report from a recognized organization in their home 
country (s.42(g)). However, there is no requirement that 
the adoption authorities in their country of residence 
give approval for the adoption to proceed, or for proof 
that the child will be permitted to enter and reside 
permanently in the parents’ home country. Applicants 
apply directly to Bhutan’s competent authority (rather 
than adoption authorities in their home country) and 
there is no process for independent matching or 
sharing of information between authorities in the two 
countries.  Applicants are able to travel to Bhutan and 
select an “identified” child to adopt, and there is no 
prohibition on contact between adoptive parents and 
the child’s birth parents or caregivers.

1.36 If adoption agencies operate within 
the country, provision is made for 
their accreditation and for effective 
monitoring of activities to guarantee 
their transparency and accountability.37 

·

The Child Adoption Act requires civil society 
organization providing adoption services to apply to 
and be accredited by the competent authority (s.12). 
The competent authority may at any time revoke 
or suspend the accreditation of an adoption service 
provider if there exists reasonable grounds to believe 
it has contravened the provisions of the Act or that its 
institutional capacity is not commensurate to its role 
(s.19). 

The Adoption Rules and Regulations provide more 
detailed guidance on accreditation and supervision of 
adoption service providers, including requirements 
with respect to quarterly reporting and maintaining 
books of accounts (s.8–15) and powers to inspect their 
records (s.72).
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1.37 Sale or trafficking in children that results 
in illegal adoptions/guardianships, 
including improper financial gain from 
adoption and improperly inducing 
consent for the adoption of a child, are 
prohibited by law and appropriately 
sanctioned.38

·

The Child Adoption Act makes it an offence to receive 
any payment, reward, favour or consideration in 
relation to the adoption or proposed adoption of a 
child (s.62). The Act states that the offence shall be an 
offence of bribery (rather than sale of children), and 
it penalizes only the receiver, not the person making 
or offering the payment. The Act also makes it an 
offence to use force or restraint or exert any other 
undue influence on a parent with a view to inducing 
that parent to offer or refrain from offering a child for 
adoption, to influence the parent in the expression 
of any wishes contained in an instrument of consent 
for the adoption of a child, or to induce the parent to 
revoke a consent to the adoption (s.67). The offence 
of undue influence is classified as a misdemeanour 
(punishable by 1 to 3 years imprisonment) and 
therefore does not reflect the gravity of sale of 
children. The Act also includes offences in relation to 
unauthorized advertisement (s.66), false statements 
(s.64), impersonation (s.65), forgery (s.66), and 
improperly witnessing consent (s.68).

1.38 A comprehensive legal framework 
is in place to regulate surrogacy, if 
permitted, with appropriate safeguards 
to prevent the sale of or traffic in 
children in the context of surrogacy and 
to ensure that the best interest of the 
child is a primary consideration in all 
decisions with respect to parentage and 
parental responsibilities. 39

·
Not addressed in the law.

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN 

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited (including 
the use of any physical force intended 
to cause some degree of pain or 
discomfort, however light), and the 
criminal law on assault applies equally 
to children and adults with no defence 
for corporal punishment, reasonable 
correction or “chastisement” of a 
child.40 

·

The Child Care and Protection Act does not include a 
clear definition of physical abuse of a child but it does 
prohibit the following: purposefully and knowingly 
assaulting a child (s.212); “cruelty to a child”, defined 
as wilfully treating the child or causing or procuring 
the child to be treated in any manner likely to cause 
the child unnecessary mental or physical suffering 
(s.213); harsh or degrading correction or punishment 
of a child, defined as subjecting a child to harsh or 
degrading correction or punishment measures at 
home, in schools or in any other institutions (s.214); 
and child battery, defined as  purposely using physical 
force or causing the child to be subjected to a physical 
force (s.215). 

The offences of assault and battery are framed broadly 
to prohibit all forms of physical abuse, however 
light and regardless of harm or injury. However, the 
Penal Code provides for a broad defence of parental 
correction allowing a parent, guardian or other person 
responsible for the general care and supervision of a 
child to use force for the purpose of safeguarding or 
promoting the welfare of the child, provided it is not 
designed to cause substantial risk of causing death or 
serious bodily injury and the force used is no greater 
than that which is necessary (s.109). 
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In its 2017 Concluding Observations to the 
Government’s CRC Report, the UN Committee on the 
Rights of the Child recommended that the Government 
review the Penal Code, in particular article 109, to 
prohibit fully the use of corporal punishment in 
all settings, including the home, alternative care, 
monasteries, day care centres and schools.

2.2 Corporal punishment and other cruel or 
degrading punishment or treatment of 
children is explicitly prohibited within 
the home/family.41

·

Bhutan law does not fully prohibit all forms of corporal 
punishment in the home. 

The Child Care and Protection Act prohibits acts 
of cruelty by a parent or caregiver resulting in 
unnecessary mental or physical suffering to the child 
(s.213). It also prohibits harsh or degrading correction 
or punishment and states that any corrective measure 
must be culturally appropriate and in accordance with 
rules framed for discipline of children (s.214). However, 
this falls short of a complete ban on all forms of 
corporal punishment.

The Domestic Violence Prevention Act defines “physical 
abuse” within a family context as any act or conduct 
which causes bodily injury, pain, harm, or danger to 
life; impairs the health or development of the victim; or 
otherwise violates the dignity of the victim (s.4(1)). 

2.3 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in 
schools.42

·
The Child Care and Protection Act prohibits harsh or 
degrading correction or punishment in schools (s.214) 
but not all forms of corporal punishment.

In its States party report to the UN Committee on 
the Rights of the Child, the Government advised that 
the Ministry of Education has issued an order that 
prohibits the use of corporal punishment in schools, 
but this has not been entrenched in law. 

2.4 Corporal punishment and other cruel or 
degrading punishment or treatment is 
explicitly prohibited in residential care 
facilities for children.43

·

There is no explicit prohibition on the use of corporal 
punishment against children in residential care 
facilities. The statement of standards for children in 
all forms of alternative care under the Child Care and 
Protection Rules and Regulations states only that 
children must be provided with positive guidance 
when necessary to help the child change inappropriate 
behaviour (s.143). The Child Care and Protection 
Act prohibits only harsh or degrading correction or 
punishment (s.214) and section 109 of the Penal Code 
justifies the use of reasonable force by anyone who 
has care of a child.

2.5 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in all 
places of custody/detention.44

·

The Child Care and Protection Act states that a child in 
conflict with the law must not be subjected to torture or 
to cruel, inhuman or degrading treatment or punishment 
(s.73) and that the use of restraint or force should never 
be used as a means of punishment (s.23). This appears 
to prohibit the use of any degree of force as a means of 
punishment in places of custody or detention.

The Penal Code includes a broad justification for 
authorized officials of a prison or other correctional 
institution to use force where necessary to enforce 
lawful rules or procedures of the institution and the 
force used is not greater than is necessary (s.109). The 
Prison Act does not include an explicit prohibition on 
corporal punishment and other cruel, degrading or 
humiliating treatment, however, corporal punishment 
is not listed as a form of punishment for prison 
offences (s.107, 108). 
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2.6 The law clearly defines and prohibits 
mental or emotional abuse of a child.45

·

The Child Care and Protection Act does not define 
emotional abuse but it could be prohibited under the 
offence of child cruelty by a parent or caregiver, which 
is defined to include causing unnecessary mental 
suffering (s.213).

The Domestic Violence Prevention Act defines 
“emotional abuse” to include distress caused by 
intimidation or harassment, damage to property, 
threats of physical or sexual abuse, degrading or 
humiliating verbal conduct, or any other conduct that 
violates the dignity of the victim (s.4(3)). 

2.7 The law clearly defines and prohibits 
neglect or negligent treatment of a 
child.46 

·
The Child Care and Protection Act does not define or 
prohibit child neglect or negligent treatment.  

The Penal Code makes it an offence for a parent, 
guardian or other person with legal care of a child to 
abandon an infant or a child (s.215), and for any person 
to engage in conduct that would injure the physical or 
mental condition of a child (s.223). 

2.8 The law clearly defines and prohibits 
torture or other cruel, inhuman or 
degrading treatment of children 
to obtain information or extract a 
confession from a child, or as a form of 
discipline, control or sentencing within 
the criminal justice system.47 

·

The Civil and Criminal Procedure Code states that 
a person shall not be subjected to torture, cruelty, 
inhumane or degrading treatment or punishment 
(s.160). The Child Care and Protection Act similarly 
states that a child in conflict with the law shall not be 
subjected to torture or to cruel, inhuman or degrading 
treatment or punishment (s.73). 

The Penal Code makes it a felony to commit torture, 
defined in general terms as extorting a confession 
or information from a person through the use of 
cruel, inhuman, or other degrading treatment (s.414). 
This is not fully in line with the definition under the 
Convention Against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment.

In its 2017 Concluding Observations to the 
Government’s CRC Report, the UN Committee 
on the Rights of the Child recommended that the 
government review section 414 of the Penal Code to 
define the crime of torture and other cruel, inhuman or 
degrading treatment or punishment in accordance with 
international standards. 

Sexual abuse and exploitation

2.9 An appropriate age of consent to sexual 
activity has been established that is 
the same for boys and girls, and that 
balances the need to protect the child 
with recognition of his/her evolving 
capacities.48

·

The Penal Code does not explicitly set an age of 
consent but states that any act of sexual intercourse 
with a child under 12 years, either with or without 
knowledge of the other person being a child, is 
statutory rape (s.181–2), and that any act of sexual 
intercourse with a person aged between 12 and under 
18 is rape (s.183), regardless of consent. Whilst this 
effectively sets 18 as the age of consent, the provision 
recognizes children’s evolving capacities to some 
extent by stating that consensual sexual intercourse 
between children of 16 years and above shall not 
be deemed to be a rape. However, this applies only 
to sexual intercourse and not other consensual 
sexual acts between teenagers. In addition, the Code 
penalizes as “unnatural sex” all acts of sodomy or 
any other sexual conduct that is against the order 
of nature, regardless of consent (s.213), thereby 
discriminating against LGBTQ youth.
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2.10 The definition of rape and other sexual 
offences is based on the lack of freely 
given consent.49 

·

The Penal Code defines rape as any act of sexual 
intercourse without the person’s consent or with 
consent, when consent is obtained by putting the 
person or a third person in fear of death or of grievous 
hurt; by compelling the other person to submit to 
sexual intercourse by force, or by threat of imminent 
death, bodily injury or serious bodily injury or the 
commission of a felony to that person or a third 
person; where the defendant substantially impairs 
the other person’s ability to appraise or control the 
conduct by administering drugs, intoxicants, or other 
substances without consent, or renders the other 
person unconscious for the purpose of committing 
sexual intercourse (s.177). 

2.11 Consent of a child (over the age of 
consent) is not valid if force, coercion 
or threats were used, or the perpetrator 
abused a position of trust, authority or 
situation of vulnerability or dependence 
(including mental or physical 
disability).50

·
The Penal Code states that a victim’s consent is only 
valid if the victim is capable of giving consent and the 
consent is not obtained by fraud, duress, compulsion, 
or coercion (s.84). It also creates the offence of 
custodial rape, which applies to anyone who has 
custody of a person or is a legal guardian and takes 
advantage of the official position they hold to engage 
in sexual intercourse with such person (s.197). 

2.12 All forms of child sexual abuse are 
penalized (including contact and non-
contact sexual acts, and all penetrative 
and non-penetrative sexual acts), and 
the law provides equal protection to 
boys and girls.51

·

The Penal Code offences of statutory rape of a child 
under the age of 12 (s.181) and rape of a child 12 
to under the age of 18 (s.183) are defined in gender 
neutral terms to include any act of sexual intercourse 
“whatever its nature”. But sexual intercourse is not 
defined and it is not clear if this includes all penetrative 
acts (whether with a body part or object). The Penal 
Code also includes the offences of “child molestation” 
(s.203) but the term is not defined. With respect to 
non-contact offences, the Code makes it an offence to 
indecently expose oneself to another person (s.209) 
but does not address inducing a child to expose him/
herself. 

2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52 ·

The Penal Code includes the offence of marital rape, 
defined as engaging in sexual intercourse with one's 
own spouse without consent or against the will of 
the other spouse (s.199). However, the offence is 
categorized as a petty misdemeanour, punishable by 
up to one year imprisonment (s.200).

2.14 The law includes provision to prevent 
criminalizing adolescents of similar 
ages for factually consensual and 
non-exploitative sexual activity,53 for 
example through a defence of ‘peer 
consent’ for children under the legal 
age of consent. ·

The Penal Code states that consensual sexual 
intercourse between children of 16 years and 
above shall not be deemed to be a rape under 
that section (s.183). However, this applies only to 
sexual intercourse and not other consensual sexual 
acts between teenagers that may be considered 
“molestation”. In addition, the Code penalizes as 
“unnatural sex” all acts of sodomy or any other 
sexual conduct that is “against the order of nature”, 
regardless of consent (s.213), thereby discriminating 
against LGBTQ youth.

2.15 Sexual harassment is prohibited, and 
is defined to include unwelcome sexual 
behaviour such as physical contact 
and advances, sexually coloured 
remarks, showing pornography and 
sexual demands, whether by words or 
actions.54 

·
The Penal Code prohibits sexual harassment, which is 
defined as “unwelcome physical, verbal or non-verbal 
abuse of a sexual nature” (s.215). 
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2.16 Commercial sexual exploitation of 
a child is a distinct offence and is 
defined broadly as the use of a child 
in sexual activities for remuneration 
or any other form of consideration. 
The law penalizes offering, obtaining, 
procuring or providing a child for sexual 
exploitation. 55

·

The Penal Code crime of “paedophilia” makes it an 
offence to solicit directly or indirectly the services of a 
child for sex (s.225). Commercial sexual exploitation 
of a child is addressed under the general prostitution 
provisions, which makes it an offence to offer, agree 
to, or engage in sexual conduct with another person 
for money or property (s.373); to procure or solicit 
prostitution, encourage, induce or otherwise cause 
another to become or remain a prostitute, or own, 
manage or control a brothel (s.375); and to patronize 
a prostitute by giving money, property or other 
gratification to engage in sexual act (s.377).  The Code 
provides for an aggravated penalty if these offences 
are committed against a child under the age of 18, but 
the offences are graded significantly lower than the 
offence of rape of a child (e.g. rape of a child under 
12 is a first degree felony but patronizing a child 
prostitute who is under the age of 12 is only a third 
degree felony).

The Child Care and Protection Act includes the offence 
of child prostitution, which is defined as using a child 
(under 18) in sexual activity for remuneration or any 
other form of consideration. It is also a felony of the 
third degree (s.222). 

The Labour and Employment Act prohibits the use, 
procuring or offering of the child for prostitution, for 
the production of pornography or for pornographic 
performances as the worst forms of child labour 
(s.9(b)), which is also penalized as a third degree felony.

2.17 Child pornography (defined as any 
representation, by whatever means, 
of a child engaged in real or simulated 
explicit sexual activities or any 
representation of the sexual parts of a 
child for primarily sexual purposes) is 
a distinct offence and the law penalizes 
producing, distributing, disseminating, 
importing, exporting, offering, selling 
and accessing or possessing child 
pornography.56 

·

In line with the Optional Protocol, the Child Care 
and Protection Act defines child pornography as 
any representation, by whatever means, of a child 
engaged in real or stimulated explicit sexual activities 
or any representation of the sexual parts of a child for 
primarily sexual purposes (s.223). However, it does not 
stipulate what acts are prohibited (production, sale, 
distribution, possession, etc.). 

Child pornography is also addressed under the Penal 
Code offence of “paedophilia”, which makes it an 
offence to photograph or videotape a child in a sexual 
act, or to sell, manufacture, distribute, or otherwise 
deal in material that contains any depiction of a 
child engaged in sexual contact (s.225). This does 
not prohibit possession or downloading of child 
pornography, does not address “virtual” pornography, 
and the definition of child pornography is narrower 
than the Optional Protocol (s.225).

The Penal Code includes a separate offence in relation 
to computer pornography, which prohibits publishing 
and distributing an obscene photograph or picture 
on the computer or over the internet; or for an 
internet service provider to knowingly act as a host 
for pornographic material or act as a channel for the 
image to be transmitted to an individual user (s.476). 
The offence is a misdemeanour (s.477) and there 
is no aggravated penalty for pornographic material 
depicting a child. 
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The Information, Communications and Media Act 
includes the offence of computer pornography, 
which penalizes anyone within Bhutan or in foreign 
communications with Bhutan who knowingly by 
means of an ICT apparatus makes or makes available 
any obscene communication in any form (s.179). 
“Obscene” is defined as material and/or information 
that obviously relates to sex or shows sex, is designed 
to incite indecency or lust; and appeals predominantly 
to an interest in sexual conduct, depicting or 
describing sexual conduct in a patently offensive 
way and lacking serious literary, artistic, political or 
scientific value (s.203).

2.18 It is an offence to organize, facilitate or 
promote sexual exploitation of children 
in travel and tourism.57 ·

Sexual exploitation of children by travellers or tourists 
may be penalized under general offences relating 
to child sexual abuse and child prostitution, but 
there is no specific offence to penalize individuals or 
businesses who organize, facilitate or promote sexual 
exploitation of children in travel and tourism. 

2.19 The law criminalizes misuse of 
technology to sexually abuse or exploit 
children, including sharing sexually 
explicit content with children and online 
solicitation or “grooming” children.58 

·

Bhutan law does not include any specific offence with 
respect to grooming or online solicitation of children 
but some protection is provided for children under 
the Information, Communications and Media Act. The 
Act states that online activities directed at children 
impose a social responsibility on ICT facility providers, 
service providers and vendors. All communications 
to children or that are likely to be of particular interest 
to children must be age-appropriate and must not 
exploit the credulity, lack of experience or sense 
of loyalty of children. ICT facility providers, service 
providers and vendors must take all reasonable steps 
to prevent transactions or offensive communications 
with children, and must not knowingly publish or send 
material of a pornographic or sexually exploitative 
nature to children (s.160). The Act also makes it an 
offence to knowingly by means of an ICT device make 
any harassing communication in any form (s.175) and 
to make an obscene communication (s.179). 

The Penal Code offence of “paedophilia” makes it an 
offence to solicit directly or indirectly the services of 
a child for sex (s.225), which may cover some acts of 
grooming.

Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of the 
rights of custody of another person is 
prohibited.59 ·

The Penal Code addresses child abduction under the 
offences of kidnapping, which penalizes removing a 
child from a place without the consent of a parent and 
unlawfully taking them to another country (s.162, 163) 
and child abduction, which penalizes unlawfully taking 
or enticing a child from the custody of his/her parent, 
guardian, or other lawful custodian (s.166). 

2.21 The sale of children (defined as any 
act or transaction whereby a child is 
transferred by any person or group of 
persons to another for remuneration or 
any other consideration) is penalized. 60

·
The Child Care and Protection Act makes it an 
offence to sell a child for remuneration or any other 
consideration. The offence is felony of the third degree 
(s.221). 
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2.22 Trafficking in children and all activities 
related to trafficking are penalized, 
and any recruitment, transportation, 
transfer, harbouring or receipt of a 
child for the purpose of exploitation 
is considered to be trafficking even if 
no coercion, fraud, deception, etc. was 
involved.61

·

The Penal Code defines the offence of trafficking as 
recruiting, transporting, selling, buying, harbouring or 
receiving a person through the use of threat, force or 
deception, within or outside of Bhutan, for any illegal 
purpose (s.154). Trafficking of a child is an offence 
whenever a person sells, buys or transports a child for 
any “illegal purpose” (s.227), but it does not specify the 
exploitative nature of the act and does not specifically 
state that it is applicable to acts within or outside of 
Bhutan.  The Code includes a separate offence of 
trafficking for prostitution, defined as transporting, 
selling or buying a person into or outside of Bhutan 
with the purpose of engaging that person in prostitution 
(s.379). The Code provides for an aggravated penalty if 
committed against a child (s.380(b) and (c)). 

The Child Care and Protection Act also makes it an 
offence to traffic a child for the purpose of exploitation, 
but it is not in accordance with international standards 
as it requires threats, use of force, coercion, abduction, 
fraud, deception, abuse of power or position of 
vulnerability (s.224). 

2.23 The law makes provision for assistance 
to and protection of child victims of 
trafficking and abduction, including 
measures to facilitate repatriation and 
reintegration.62

·

Child victims of trafficking and abduction would fall 
within the definition of children in difficult circumstances 
under the Child Care and Protection Act and Child Care 
and Protection Rules and Regulations and as such are 
entitled to support services and protection measures. 
However, no special provision has been made to 
facilitate their repatriation and reintegration. Repatriation 
and reintegration are addressed under the Standard 
Operating Procedures on multi sector approach to 
address trafficking in persons in Bhutan, but these 
guarantees have not been entrenched in law.

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual abuse 
and exploitation.63 ·

The Penal Code makes it an offence for anyone to 
offer, agree to or engage in sexual conduct with 
another person for money or property (s.373), with 
no exception for child victims of exploitation. The 
law does not exempt child trafficking victims from 
prosecution for any acts resulting from the trafficking.

Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both boys 
and girls,64 and does not allow for 
exceptions based on parental consent, 
or distinctions based on customary/
religious practices.65 

·
Under the Marriage Act 1980 the minimum age for 
marriage is 18 for boys and 16 for girls (s.1–14).  It 
states that traditional performance of marriages 
between minors must cease (s.1–11). The Guidelines 
for issuance of a marriage certificate between a 
Bhutanese and a foreigner spouse issued by the 
judiciary in 2015 states that legal age of marriage is 18 
for men and 18 for women. 

2.26 The law requires free and full consent 
of the intending spouses and prohibits 
forced marriage.66 ·

The Marriage Act requires that both persons 
contracting the marriage have expressly consented to 
their marriage (s.1–2) but does not include an offence 
for forced marriage.

2.27 It is compulsory for all marriages to be 
registered by a competent authority, 
whether contracted civilly or according 
to custom or religious law.67 ·

The Marriage Act states that whenever a marriage is 
contracted according to customary rites and rituals 
or following an engagement or a love marriage, a 
marriage certificate must be acquired from a local 
court of law to make the marriage valid (s.1–3). 
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2.28 Proof of age of the prospective spouses 
is required prior to solemnization.68

·
The Marriage Act does not specifically require proof 
of age, but states that no marriage certificate can be 
issued if the parties are below the minimum age, and 
the court must fully satisfy itself as to whether the 
couple is eligible to marry each other and whether the 
requirements of the Act have been met (s.1–4).  

2.29 The law recognizes child/forced 
marriages that include dowry payments 
or bride price as a form of sale of 
children.69 ·

Not addressed in the law

Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the same as 
the age for completion of compulsory 
schooling.70 ·

The minimum age for employment in “light work” is 
13 years. The Labour and Employment Act states that 
the minimum age of employment is 18 years (s.170), 
but permits children between the ages of 13 to 17 
to work in categories of work and in workplaces as 
specified in the rules and regulation (s.171). Bhutan 
has no age for compulsory education.

2.31 If the law permits children under the 
minimum age to engage in ‘light work”, 
the minimum age is at least 13, and the 
law defines and regulates the types of 
light work that children can engage in.71 

·

The Acceptable Forms of Child Labour Regulation 
2009 states that children 13 to 17 years of age are 
permitted to be employed in occupations, jobs and 
activities provided the work does not take place in an 
environment that is likely to harm the health, safety 
or morals of the children and does not prejudice 
their attendance at school, vocational orientation and 
training programmes (s.11). Children may also be 
employed to perform work that is supervised by their 
schools to complement the children’s education and 
training or to assist the children’s choice of vocation 
through work experience provided that the work is 
not likely to prejudice the health or safety, personal 
or social development or education or training of the 
children, and the children are under the supervision of 
their parents or guardians or teachers (s.12). 

2.32 Provisions are in place regulating 
permissible work by children, including 
regulations defining minimum wages 
and the hours and conditions of work.72 

·

The Acceptable Forms of Child Labour Regulation states 
that children may be employed on a full-time basis but 
employers are encouraged (but not required) to have 
employment arrangements that do not prejudice the 
attendance of children at school, vocational orientation 
and training programmes (s.15). Children cannot be 
required to work at night or to work overtime (s.16, 
17). The Regulations do not restrict the total number of 
hours children may work, stating only that the hours of 
work for children employed on a full-time basis must 
not exceed the hours of work of a full-time adult worker 
(s.18). Children must not be paid less than the minimum 
wage (s.19) and must be paid the same as adults 
doing the same work on the principle of equal pay for 
equal value of work (s.20). The Regulations apply to 
all employment of children in an employer-employee 
relationship, including children in domestic work.

2.33 Engaging a child under the age of 18 
in the worst forms of child labour, 
including all work that is likely to 
jeopardize his/her health, safety or 
morals, is prohibited.73 ·

The Labour and Employment Act includes a section on 
prohibition of the worst forms of child labour, which 
states that no one shall subject a child to any form of 
practices such as sale and trafficking, debt bondage, 
forced or compulsory labour, including recruitment for 
use in armed conflict; the use, procuring or offering 
of the child for prostitution, for the production of 
pornography or for pornographic performances; 
the use, procuring or offering of the child for illicit 
activities, in particular for the production and 
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trafficking of drugs; work under particularly difficult 
conditions such as for long hours or during the night 
or in circumstances where the child is unreasonably 
confined to the premises of the employer; or work that 
by its nature or the circumstances in which it is carried 
out, is likely to harm the health, safety or morals of 
a child. The latter is defined to work that exposes a 
child to physical, psychological or sexual abuse; work 
underground, under water, at dangerous heights or 
in confined spaces; work with dangerous machinery, 
equipment or tools, or which involves the manual 
handling or transport of heavy loads; or work in an 
unhealthy environment that may expose the child 
to hazardous substances, agents or processes, or to 
temperatures, noise levels, or vibrations damaging to 
his/her health (s. 9).

2.34 Regulations are in place to clearly 
define prohibited hazardous or harmful 
work.74 · The Acceptable Forms of Child Labour Regulation 

includes a more detailed and comprehensive list of 
prohibited hazardous or harmful work (s.9).

2.35 Child labour rules apply to children 
working in both the formal and informal 
sectors, including domestic work.75

·
The Labour and Employment Act should be applied 
broadly to all labour and employment (s.2) and to 
all employer/employee relationships. The Act states 
explicitly that the minimum age for admission to 
employment covers all forms of employment (s.169), 
and that work as a domestic servant, whether or not 
the person receives payment, constitutes employment 
(s.175). 

2.36 Violations of child labour laws are 
punishable by appropriate penalties. It 
is a criminal offence to involve children 
in the worst forms of child labour, 
including slavery or practices similar 
to slavery, debt bondage and serfdom, 
forced or compulsory labour, and use of 
children for elicit activities such as drug 
trafficking.76

·

Under the Labour and Employment Act, the worst 
forms of child labour (slavery, debt bondage, forced 
or compulsory labour and use of children for elicit 
activities such as drug trafficking) are penalized as a 
felony of the third degree (s.10). 

The Penal Code offence of “child abuse” also penalizes 
anyone who subjects a child to economic exploitation 
or any job that is likely to be hazardous (s.221), 
however the offence counts only as a misdemeanour 
(s.222).

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 into 
the armed forces.77 

N/A
Bhutan does not have conscription.

2.38 The law sets a minimum age of at least 
15 years for voluntary recruitment 
into the armed forces.78 If voluntary 
recruitment of children under 18 is 
permitted, safeguards are in place 
to verify age and to ensure that 
recruitment is genuinely voluntary (not 
forced or coerced), fully informed, and 
with informed consent of the child’s 
parent/guardian.79

·
The Defence Service Rules and Regulations establish 
18 as the age for voluntary recruitment into the armed 
forces. Applicants are required to submit copies of 
their citizenship identity card. 

2.39 The law criminalizes the recruitment or 
use in hostilities of children under the 
age of 18 by armed groups.80  · The Labour and Employment Act prohibits the 

recruitment of children for use in armed conflict, as 
one of the worst forms of child labour (s.9).
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Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion and 
female infanticide.81 ·

The Penal Code includes general restrictions with 
respect to abortion (s.146), but Bhutan does not have 
any legislation to specifically address sex-selective 
abortions.

2.41 The law prohibits and adequately 
sanctions female genital mutilation/
cutting.82

N/A

2.42 The law prohibits and adequately 
sanctions honour crimes and dowry-
related violence.83 It explicitly prohibits 
discriminatory legal defences or 
mitigating factors based on culture, 
religion or male privilege, traditional 
apologies, pardons from the families 
of victims/survivors or the subsequent 
marriage of the victim/survivor of 
sexual assault to the perpetrator.84 

·
Not addressed in the law.

2.43 National laws identify and prohibit other 
practices harmful to children, and any 
laws, norms or practices (traditional, 
customary or religious) that justify 
or condone such harmful practices 
against children, promote gender-based 
violence or discriminate on the grounds 
of gender are repealed.85

N/A

Extraterritoriality and extradition

2.44 Offences in relation to child abduction, 
sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
apply to conduct committed both 
domestically and transnationally.86 ·

The Penal Code offences of kidnapping (s.162), 
trafficking in persons (s.154), and trafficking for the 
purposes of prostitution (s.379), and the offence 
of computer pornography under the Information, 
Communications and Media Act explicitly apply to acts 
committed domestically and transnationally. But not 
so in the case of trafficking in children (s.22) or child 
pornography (s.225) under the Penal Code, or sale of 
children (s.221), child pornography (s.223) or trafficking 
in children (s.225) under the Child Care and Protection 
Act.

2.45 Penal laws allow for jurisdiction when 
the alleged offender is a national of 
that State or a person who has his/her 
habitual residence in its territory, and/
or when the victim is a national of that 
State.87

·
The Civil and Criminal Procedure Code allows the 
Supreme/High Court to exercise jurisdiction over 
offences outside of Bhutan on the principle of 
nationality, “passive personality”, “protective”, and 
“universality” (s.20).

2.46 Abduction, sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
are extraditable offences and included 
in any extradition treaty.88

·
The schedule of extraditable offences under the 
Extradition Act includes kidnapping, abduction, 
slavery, forced labour and immoral traffic in women 
and girls. 
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A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid by 
reason of age89 or gender.90

·

The Evidence Act states that all persons are competent 
to give oral evidence in a legal proceeding unless the 
court determines that they are unable to understand 
the questions put to them or give rational answers 
to questions (s.50). If a witness has difficulty 
communicating by reason of a physical or mental 
disability, the court may order that the witness give 
oral evidence by any means that enables the evidence 
to be intelligible (s.51). 

The Child Care and Protection Rules and Regulations 
state that a child of any age shall have a right to be 
informed and take full part in the judicial proceedings 
unless it is not in the child’s best interest to do so 
(s.208).

3.2 Children’s evidence is not presumed 
unreliable or untrustworthy by reason 
of age alone.91

·

The Evidence Act states that no particular number 
of witnesses is required to give oral evidence in a 
legal proceeding (s.49) and corroboration of a child’s 
testimony is not required. 

The Child Care and Protection Rules and Regulations 
state that a child of any age shall have a right to take 
full part in judicial proceedings unless it is not in the 
child’s best interest to do so, and the testimony of 
a child shall be respected as true unless it is proved 
beyond reasonable doubt and so long as the child has 
understood the questions and answered them without 
assistance (s.210). Judges are required to consider 
the evidence given by a child victim and witness 
admissible in court as similar to the admission of 
evidence given by adults (s.41(k)). 

3.3 Criminal proceedings against 
perpetrators of crimes against children 
can always be initiated ex officio by the 
police or prosecutor and do not require 
the consent of a parent/guardian, or 
official complaint filed by the child or a 
parent/guardian.92 ·

In Bhutan, investigation or prosecution does not 
depend on a complaint from a child victim or his/
her parents and can be initiated ex officio. Under the 
Civil and Criminal Procedure Act, anyone who has 
witnessed a crime, has knowledge that a crime may 
occur or has knowledge of an intention to commit a 
crime may make a complaint to the police (s.161.1) 
and the police must record the complaint, launch an 
investigation, and forward the report to the court, 
which then decides whether to initiate proceedings. A 
criminal case can also be initiated by complaint to the 
court by the victim his/her legal representative or the 
police, prosecutor or other state official (s.31). 

3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it is in 
the best interests of the child, taking 
into account any power imbalance and 
the vulnerability of the child or his or 
her family in consenting to a settlement, 
and does not involve harmful practices. 
Resorting to informal justice systems 
does not jeopardize children’s rights or 
preclude child victims from accessing 
the formal justice system.93

·

The Penal Code states that first, second, third and 
fourth degree felonies are non-compoundable, 
meaning they cannot be settled privately (s.70). This 
encompasses most child abuse offences. The court 
can compound any other offence, taking into account 
the severity of the charge, the defendant’s past 
criminal record, the potential threat to society and the 
defendant’s (but not the victim’s) age and physical or 
mental condition (s.73).  
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3.5 The law recognizes the vulnerability 
of child victims and the need to adapt 
procedures to their special needs, 
and the best interest of the child is a 
primary consideration guiding the entire 
process.94

·

The Child Care and Protection Rules and Regulations 
state that a child victim or witness must be treated 
as a child in difficult circumstances (s.200) and that 
the best interest of the child, including the right 
to protection and harmonious development, shall 
be of primary consideration over all other matters 
(s.201). The best interests of the child must be given 
primary consideration if a conflict arises with any 
other equally legitimate rights or interests (s.202). 
Every effort must be made to ensure that officials with 
whom the child is most comfortable are assigned to 
follow through the entire proceedings (s.203). The 
child must be treated with dignity and compassion 
throughout the entire process, including by: treating 
the child as an individual and respecting the child’s 
special needs (including those based on age, gender, 
disability and level of maturity), interests and privacy; 
ensuring that the court and others involved in the 
investigation spend only the necessary amount of time 
with the child; not subjecting the child to secondary 
victimization and hardships; and questioning the child 
in an environment and manner that makes him/her feel 
comfortable and safe and in a language the child is 
able to easily comprehend (s.207). 

3.6 The law makes provision for child 
victims to be provided appropriate 
accompaniment and support services 
throughout the legal process, including 
legal representation and support and 
accompaniment by a parent, guardian 
or victim/witness specialist.95 

·

The Evidence Act states that at every stage in a legal 
proceeding, a child shall testify only in the presence of 
his/her parent or guardian unless the court is satisfied 
that the child is intelligent enough to understand and 
answer the questions or the child’s parent/guardian is 
unavailable with good cause (s.53).

The Child Care and Protection Rules and Regulations 
state that no questioning or proceeding shall take place 
with a child victim or witness in the absence of the 
child’s parent/s, legal guardian or legal representative 
(s.206). The Judge can order that the child be 
accompanied at all times by a child welfare officer and/
or the child’s parent/s or legal guardian during the 
child’s involvement in the judicial procedures (s.41(g). 
Every effort must be made to ensure that the child 
is afforded all support services necessary to address 
the child’s needs and enable the child to participate 
effectively at every stage of the judicial proceeding and 
ensure reintegration of the child (s.211).

3.7 Cases involving child victims and 
witnesses are required to be expedited 
and completed without undue delay.96

·
The Civil and Criminal Procedure Code states that 
all inquiries and proceedings must be conducted as 
expeditiously as possible (s.75). The court must hear 
cases in the order of chronological precedence. The 
only exceptions for “out-of-turn” cases are those 
where there is imminent danger of loss or destruction 
of documents or evidence, rapid deterioration of 
the health of a party or witness, or severe monetary 
implications (s.74). 
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3.8 Provision is made for measures to 
reduce hardship and assist children 
to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, recesses 
during a child’s testimony, hearings 
scheduled at times of day appropriate 
to the age and maturity of the child, 
closed court proceedings, protection 
from being cross-examined by the 
alleged perpetrator, and use of screens, 
close circuit television, video-taped 
statements and other testimonial aids.97

·

The Child Care and Protection Rules and Regulations 
state that for child victims or witnesses, a judge must 
ensure that the prosecutor introduces himself/herself 
to the child prior to the start of the trial; ensure that 
the child is not asked by anyone to demonstrate any 
physical or intimate touching of body parts including 
the child’s own body parts, make an offer to the child 
to visit the court before a trial for familiarization; 
provide the child information about the court 
proceedings and the child’s involvement in it; closely 
monitor the examination and cross examination of 
the child to protect the child from harassment or 
intimidation; limit the duration of the child’s stay 
in court or order rest breaks to limit the number of 
questions asked; schedule the appearance of the 
child in court in a way that is compatible with the 
child’s requirements to attend school; order proper 
recording of the child’s initial statements so as to limit 
as far as possible the number of child interviews; give 
written and recorded statements the same weight as 
a testimony given in person; where necessary, ensure 
that the child spends minimum time in the presence 
of the defendant for the purpose of identification; and 
render orders or decisions in a manner that the child is 
able to understand (s.41).  

The Child Care and Protection Rules and Regulations 
also state that appropriate measures should be used 
to ensure minimal or no contact with the perpetrator 
during proceedings (s.213(b). However, no provision 
is made for concrete, special measures to reduce the 
child’s contact with the accused and facilitate his/her 
testimony, such as the use of screens, closed circuit 
television and other testimonial aids and prohibition 
on direct questioning by the accused.

Under the Civil and Criminal Procedure Code, the court 
may in its discretion exclude the press and the public 
from all or any part of the trial or other proceedings 
only if there is a compelling need to do so on specified 
grounds, including in the interest of the privacy of the 
parties (s.4).

3.9 Child victims are guaranteed the right 
to privacy, and there are restrictions 
on publication of any information that 
might identify the child.98

·

The Penal Code makes it an offence for a defendant 
to disclose the identity of a rape victim in the media 
without consent of the victim (s.214A). However, this 
applies only to the defendant and not other members 
of the public or the media.

The Child Care and Protection Act states that a 
child’s right to privacy shall be respected at all 
stages of legal proceedings (s.21). Unless the court 
authorizes otherwise, adjudication proceedings must 
not be published in any newspaper or magazine, or 
transmitted through audio-visual electronic media in 
any form that may disclose the identity of the child 
(s.29). To protect the best interests of the child, no 
report in any newspaper, magazine or newsletter of 
any inquiry regarding a child shall disclose the name, 
address or school or any other particulars that may 
lead to the identification of the child nor shall any 
picture of any such child be published (s.30). 
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3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation and 
retaliation, including prohibition on 
the disclosure of information about 
the victim’s identity and whereabouts, 
and “no-contact” bail conditions or 
restraining orders.99

·

The Civil and Criminal Procedure Code lists potential 
threat to society and the views of the victim, but 
not the victim’s safety, as factors taken into account 
in deciding on bail (s.199.4). A person released on 
bail shall be required to abstain from making any 
inducement, threat or promise, directly or indirectly to 
a person to dissuade them from disclosing such facts 
to the court/police (s.199.2 (c)), but does not explicitly 
provide for no-contact conditions. 

The Royal Bhutan Police Act requires police to provide 
physical protection to any state witness vulnerable to 
any real security threats to his life and property (s.198).

The Child Care and Protection Rules and Regulations 
states that where a child’s safety is at risk, appropriate 
measures must be taken to provide the child with 
special protection during and on completion of the 
judicial proceedings (s.212). This includes restraining 
orders or any other order to protect the child; minimal 
or no contact with the perpetrator during proceedings; 
pre-trial detention for the perpetrator; provision of 
appropriate alternative care for the child if the child has 
been removed from the home environment; and any 
other measure that the court may deem necessary for 
the protection of the child (s.213).

3.11 Child victims have access to adequate 
procedures to seek compensation for 
damages, and the law outlines clear, 
accessible procedures for making 
compensation claims.100 

·

Under the Civil and Criminal Procedure Code, a 
defendant found guilty of a crime may be ordered to 
pay compensation or damages and make restitution to 
the victim or his/her legal heir as part of the criminal 
proceedings (s.208). Completion of a criminal trial does 
not preclude the right of a victim from filing a civil suit 
against the defendant (s.212). 

The Penal Code states that a court may order a defendant 
to pay appropriate damages or reparation for any loss, 
injury, or deterioration caused to a victim (s.36). In 
addition to compensatory damages, the court may order 
a defendant to pay expenses of the victim’s medical 
treatment or other ancillary and incidental expenses 
incurred on account of the offence (s.39). However, the 
court can deny compensatory damages if the victim is 
“responsible for his own victimization or has contributed 
to such victimization in any manner” (s.38).

The Child Care and Protection Rules and Regulations 
states that a child victim has the right to reparation 
for full redressal, recovery and reintegration (s.214) 
and requires the Criminal Court to order damages 
or reparation for the child and the child’s family as 
required (s.41 (o)). 

B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the right to 
be presumed innocent until proven 
guilty, to be notified promptly of the 
charges, not to be compelled to give 
testimony or confess guilt, to present 
evidence and cross-examine witnesses, 
and to appeal against conviction and 
sentence.101

·

Pursuant to the Constitution, any person charged 
with an offence, including a child, has the right to be 
presumed innocent until proven guilty in accordance 
with the law (art. 7.16) and no person may be 
subjected to arbitrary arrest or detention (art. 7.20). 
However, there is no Constitutional guarantee against 
self-incrimination. The Civil and Criminal Procedure 
Code guarantees everyone the right to fair and public 
trial by an independent and impartial court (s.4) and to 
present evidence in their defence and cross-examine 
opposing witnesses (s.84, 90). 
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The Child Care and Protection Act includes a more 
expansive statement of the due process rights of 
children, including the presumption of innocence 
(s.136(a)), the right, upon arrest or detention to prompt 
access to legal and other appropriate assistance and to 
challenge the legality of the arrest or detention (s.78), 
the right to remain silent and not to be compelled 
to give evidence or confess guilt (s.109), and the 
right to have adverse witnesses  examined, and to 
have  a parent, family member or guardian obtain the 
participation and examination of witnesses on the 
child’s behalf by (s.154).

The Evidence Act of Bhutan 2005 states that if 
confession is made to a police officer, it shall not be 
valid unless the confession is made after the police 
officer had warned the person that anything he says 
can be used against him in a legal proceeding, notified 
that he has right to a Jabmi (a legal assistant), and 
informed him that if he cannot afford a Jabmi, the 
government will provide him with a Jabmi (s.86).

3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate and 
distinct approach from the adult 
criminal justice system and to ensure 
that the best interest of the child is a 
primary consideration guiding the entire 
process.102 ·

The Child Care and Protection Act outlines special 
provisions for dealing with children in conflict with 
the law at all stages of the criminal justice process. 
One of its stated objectives is to set up a system 
of administration of child justice that is in the best 
interest of the child and to provide a comprehensive 
child justice system with special attention to 
prevention and treatment of children in conflict with 
the law (s.15(b)). The Act requires the best interest of 
the child to be the primary consideration in all actions 
concerning children under the Act (s.3) and requires 
the government to emphasize preventive policies 
facilitating the socialization and integration of a child 
in conflict with the law, through family, community, 
schools, vocational training, and voluntary and civil 
society organizations (s.37). 

3.14 Children have the right to the presence 
and assistance of their parents at all 
stages of the proceedings, and parents 
may be required to attend in the 
interests of the child.103 

·

The Child Care and Protection Act guarantees children 
the right to be accompanied by a parent, guardian, 
family member or legal representative during police 
questioning or investigation and at trial (s.139) unless 
this is not in the best interest of the child. A parent, 
family member, guardian or legal representative must 
accompany a child arrested on a criminal charge 
during questioning or investigation by the police 
unless it is considered not to be in the best interest of 
the child (s.108). The police or any investigating office 
must not question or interview a child without his/
her parent or guardian or legal representative present 
(s.99), and the police must ensure that any statement 
obtained from a child is signed by the child in the 
presence of the child’s parents or guardian, social 
worker, or legal representative in attendance who must 
also affix their signature to the statement (s.112(g)). 
Where a child is not assisted by a parent or guardian, 
and such child requests assistance, an independent 
observer may, if such observer is available be included 
to accompany the child during the proceeding (s.141). 
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3.15 Children have the right to legal or other 
appropriate assistance,104 including 
access to free legal aid under the same 
or more lenient conditions as adults.105

·

The Constitution states that a person shall have the 
right to consult and be represented by a Bhutanese 
Jabmi of his or her choice (s.7.21). 

The Child Care and Protection Act guarantees all 
children in conflict with the law the right to prompt 
access to legal and other appropriate assistance (s.13). 
Children in conflict with the law also have the right to a 
“legal representative” (s.151). A child who is arrested 
on a criminal charge must “have the opportunity” 
to be represented by a Jabmi and to have legal or 
other appropriate assistance in the preparation and 
presentation of his/her defence (s.107). If a child or the 
parents or guardian of the child are indigent persons, 
the State must provide legal assistance to the child 
“where the interest of justice so requires” (s.180). 

3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

The Child Care and Protection Act requires that 
children be provided free assistance of an interpreter 
during the inquiry, investigation process and at 
the adjudication proceedings if the child cannot 
understand or is unable to comprehend the language 
used (s.144). 

3.17 Children are not liable for ‘status 
offences’, meaning any conduct not 
considered an offence if committed 
by an adult such as truancy, curfew 
violations or child marriage.107

·
Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been established108as 
at least 14 years.109

·
The Penal Code establishes 12 as the minimum age of 
criminal responsibility (s.114). 

The Child Care and Protection Act reiterates 12 as 
minimum age and states that if a child under the age 
of 12 is arrested or taken into custody, he/she must 
be immediately released to the custody of the parents 
or guardian, or in absence thereof, the child’s nearest 
relative (s.110). 

3.19 Special juvenile justice protections 
apply to all children under the age of 
18 at the time of the alleged offence, 
regardless of the nature or seriousness 
of the offence.110 ·

The Child Care and Protection Act assigns juvenile 
justice protections to all persons under the age of 
18 at the time of the alleged offence. The Act states 
explicitly that age at the time of the commission of the 
crime shall be taken into consideration for determining 
whether the accused is a child or not (s.18), and if, 
during the course of the inquiry or proceeding, the 
child ceases to be a child, the inquiry or proceeding 
must be continued and the orders may be made in 
respect of such person as if the person is a child (s.19). 

3.20 Guidance is provided on how to make 
accurate age assessments, and the 
child has the right to the benefit of the 
doubt.111 

·

The Child Care and Protection Act states that a person 
below the age of 18 years shall be treated as a child 
evidenced by an official record maintained by the 
government, birth certificate or any other document 
proving the age of the child (s.16). In the absence 
of these records or where there are discrepancies 
regarding the age of the child, proof of age may be 
based on information from the child or testimonies of 
other persons considering the physical appearance 
of the child or expert medical opinion and other 
relevant evidence (s.17). Reference to use of “physical 
appearance” to determine age is not in line with 
international standards. 
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Arrest, investigation and pre-trial detention

3.21 Children have the right to be informed 
promptly of their rights and of the 
charges against them, in language they 
can understand.112

·

The Child Care and Protection Act states that a child 
arrested on criminal charges must be informed 
promptly and directly of the charge through the child’s 
parents, member of family, legal guardian or legal 
representative (s.106). Section 112 on procedures 
for taking a child into custody requires the police 
to explain to the child in a language which a child 
can understand, the reason for being placed under 
custody, and to inform the child of the offence the child 
is alleged to have committed and of the rights entitled 
under the Constitution and the laws.  

The Child Care and Protection Rules and Regulations 
state that the police must, from the moment the child 
is taken into custody, explain in a language the child 
can understand: the reason the child is being placed 
under custody and the offence the child allegedly 
committed (s.114). 

3.22 There are restrictions on the arrest of 
children and on police use of force, 
handcuffs and restraints against 
children.113

·

The Child Care and Protection Act states that the 
police must always endeavour to deal with an alleged 
offence committed by a child, wherever appropriate, 
without arresting the child except when required for 
the purpose of justice or security (s.105).  Restraint 
or force may be used only when the child poses an 
imminent threat of injury to him/herself or others 
and only when all other means of control have been 
exhausted. The use of restraint or force must never 
be as a means of punishment (s.23). Handcuffs cannot 
be used on a child of below 12 years, and handcuffs 
may only be used on a child above 12 years if there are 
exceptional circumstances warranting such use (s.113).  
When dealing with children, the police are required 
to be sympathetic and understanding, act in a decent 
and manner, and exercise their discretion in the best 
interest and well-being of the child (s.81). 

3.23 Police are required to immediately 
notify parents upon the apprehension/
arrest of a child.114 

·
The Civil and Criminal Procedure Code states that 
subsequent to arrest, the police must make all 
reasonable attempts to inform the parents, guardian or 
other member of the family of the person as soon as 
possible (s.184.1). 

The Child Care and Protection Rules and Regulations 
require the police to notify the child’s parents and the 
Probation Officer within 24 hours of taking a child into 
custody (s.114).

3.24 Children who are detained by the police 
have the right to challenge the legality 
of their detention before a court or other 
competent authority, and to a prompt 
decision.115 If a child is held in police 
custody, she/he must be brought before 
the court within 24 hours.116

·
The Child Care and Protection Act guarantees every 
child who is arrested and detained the right to 
challenge the legality of the arrest or detention (s.78). 
Any child arrested and detained with or without a 
warrant must be brought before a court within 24 
hours of the arrest, exclusive of the time necessary for 
the journey and government holidays (s.114). 

3.25 Pre-trial detention (remand) may be 
used only as a last resort and for the 
shortest possible period of time,117 and 
there are clearly stated conditions for 
when pre-trial detention of a child may 
be justified.118 ·

One of the stated guiding principles of the Child 
Care and Protection Act is that the arrest, detention 
or imprisonment of a child shall be used only 
as a measure of last resort and for the shortest 
appropriate period of time (s.4). The Act states that 
institutionalization or detention of the child pending 
adjudication shall be used only as a measure of last 
resort and for the shortest possible period of time 
(s.101). Whenever possible, if the court deems fit 
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in the best interest of the child, detention pending 
adjudication may be substituted by alternative 
measure, such as close supervision, intensive care 
or placement with family or in educational setting or 
home (s.102). The court has broad discretion at any 
stage of the proceedings to release a child who is 
in detention on bail and into the care of a parent or 
guardian if it is in the interests of justice and in the 
best interests of the child to do so (s.115). If the bail 
amount is not paid and a child is not a serious threat to 
him/herself or public safety, the child may be released 
after posting a bond on a promise to return and other 
conditions set by the court (s.115). In making a decision 
about whether to release a child on bail, consideration 
must be given to the severity of the charges; the child’s 
past criminal record; likelihood of flight; the child’s 
age and physical or mental health condition; and the 
potential threat posed to society (s.118).

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; placing 
the child under the custody of a parent 
or relative; or placement with a family 
or other suitable home.119 ·

The Child Care and Protection Act states that whenever 
possible, if the court deems fit in the best interest 
of the child, detention pending adjudication may be 
substituted by alternative measures such as close 
supervision, intensive care or placement with family 
or in educational setting or home (s.102). The court 
may release a child on bail and into the care of his 
or her parents or guardian with conditions, including 
a requirement to report periodically to a specified 
person or place, attend a particular school, reside at a 
particular address, or be put under the supervision of a 
specified person (s.119).  

3.27 The pre-trial detention of children is 
regularly reviewed (preferably every 
two weeks) and is for not more than six 
months.120

·

The Child Care and Protection Act states that if 
a child is remanded, the police must complete 
the investigation within one month (s.97). If the 
investigation cannot be completed in this time, the 
police must produce the child before the court with a 
justification for the failure to complete investigation. 
Thereafter, the court may authorize the detention of 
the child for an additional period not exceeding two 
weeks, or 1 month where the investigation relates to a 
heinous crime (s.98). However, these limits only apply 
to detention for investigation. There are no stipulated 
limits on the total period of pre-trial detention.

Diversion

3.28 The law makes provision for pre-trial 
diversion (measures for dealing with 
children without resorting to judicial 
proceedings)121 at the discretion of 
police and/or prosecutors.122

·

The Child Care and Protection Act states that a child 
who commits an offence must be treated in a manner 
that would divert the child from the criminal justice 
system unless the nature of the offence and the child’s 
criminal history indicates that proceedings should 
be initiated (s.10). A child may undergo a diversion 
programme without undergoing court proceeding, 
at the discretion of the police, prosecutor or court, if 
the alleged offence committed by the child is not of 
a serious nature (s.83, 124, 187). The Act also makes 
provision for police cautioning and cautions with 
apology to the victim for offences that are “of not 
serious nature” (s.181–84). The caution does not form 
part of the child’s criminal history.
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3.29 Appropriate legal safeguards are in 
place for children who are diverted.123 
Diversion can be used only where the 
child freely accepts responsibility for 
the offence, consents to the diversion 
and is given the opportunity to seek 
legal or other assistance. Completion 
of diversion results in closure of the 
case.124

·

The Child Care and Protection Act includes clear 
procedural safeguards for the use of diversion. It 
requires that children in conflict with the law undergo 
an assessment by a probation officer before the police 
inquiry (s.86). During the assessment, the probation 
officer must inquire as to whether the child intends 
acknowledging responsibility for the offence in 
question (s.90) and make recommendations as to the 
prospects of diversion (s.92). The child must be given 
the opportunity to consult with legal or appropriate 
assistance on the appropriateness and desirability 
of the diversion offered before making any diversion 
agreement (s.188), and the consent of the child or the 
parents or guardian of the child is required (s.189). The 
Act further states that a child may only be considered 
for diversion under the following circumstances: 
the child understands the right to remain silent and 
has not been unduly influenced to acknowledge 
responsibility; the child voluntarily acknowledges 
responsibility for the offence; the child agrees to be 
accountable for the harm caused and is willing to 
pay the compensation; the child feels remorse for 
the offence; the parents or guardian are able to guide 
and supervise the child; the victim’s view; and the 
willingness of the child along with parents or guardian 
to reconcile with the person or community affected by 
the harm caused by the child (s.192). 

The Child Care and Protection Rules and Regulations 
clarify that the consent of the child must be obtained 
prior to an agreement being made for a child to 
participate in a diversion programme (s.125). Consent 
of the child’s parent/s or legal guardian shall also be 
given due consideration, taking into account the age, 
maturity and ability of the child (s.126).

3.30 The law makes provision for a range 
of community-based diversion and/or 
restorative justice programmes.125

·

The Child Care and Protection Act makes provision 
for restorative Family Group Conferencing to resolve 
petty misdemeanours or misdemeanours committed 
by children (s.196–97). It also states that a diversion 
agreement can include a range of conditions, including 
restitution or reparation of damage, apology, school 
attendance, behaviour or reporting conditions, and 
participation in available community-based programs, 
including community services (s.193).
 
The Child Care and Protection Rules and Regulations 
state that diversion may include programmes that 
include: education aimed at preventing future offenses, 
restitution to victims of the offense; community 
service; and avoidance of situations for a specified 
period in the future that may lead to committing 
another such offense (s.130).

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126

·

The Child Care and Protection Act states that the 
Druk Gyalpo (“Dragon King”; Head of State) on the 
recommendation of the National Judicial Commission, 
may (but not must) establish a child justice court or 
bench for directing the powers and discharging the 
duties conferred by this Act (s.38). The child justice 
court must be presided over by a judge having 
knowledge of child psychology and child welfare 
(s.39). Pending the establishment of the separate 
court, the regular courts must exercise the powers and 
discharge the duties as prescribed under this Act (s.40) 
in accordance with the Act. 
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3.32 Children are guaranteed the right to 
have the matter determined without 
delay.127 Courts are required to make a 
final decision on the charges no later 
than six months after the child’s first 
appearance before the court.128 ·

The Child Care and Protection Act states that 
every child alleged of having committed any penal 
offence has the right to have the matter determined 
without delay by a competent, independent and 
impartial judicial authority in a fair hearing (s.136). 
The Act requires the court to conduct inquiries and 
proceedings as expeditiously as possible (s.146) but 
does not stipulate a time frame for completion of trials.

3.33 Courts are required to modify 
courtroom procedures and practices 
and to ensure that trials are conducted 
in an atmosphere of understanding that 
allows the child to participate fully.129 

·

The Child Care and Protection Act states that a 
child in conflict with the law shall be provided with 
the opportunity to be heard in any judicial and 
administrative proceeding either directly or through a 
representative or an appropriate body in accordance 
with the Civil and Criminal Procedure Code (s.8). 
The proceeding may, with due regard to the child’s 
procedural rights, be conducted in an informal manner 
to encourage maximum participation by the child during 
the proceedings (s.138). The proceedings must be 
conducive to the best interest of the child and conducted 
in an atmosphere of understanding, which allows the 
child to participate and to express freely (s.139). 

However, the Act does not provide concrete guidance 
on measures that the court must take to facilitate 
the child’s participation, and the court is given broad 
discretion to dispense with the child’s attendance “if 
satisfied that the attendance of the child is not essential 
for the purpose of hearing the proceeding” (s.149). The 
Civil and Criminal Procedure Code allows a parent, 
family member, legal guardian or Jabmi to make a 
plea of guilty on behalf of a child (s.195.1) without clear 
requirement that the child be present and agree.

3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130 · The Child Care and Protection Act requires 

adjudication proceeding for cases relating to children 
to be held in camera (s.143).

Sentencing

3.35 The law includes a statement of guiding 
principles to be taken into account when 
sentencing a child, requiring that any 
order be appropriate to the child’s well-
being and proportionate to both the 
child’s circumstances and the office, and 
reinforcing that the aims of sentencing 
are reconciliation, rehabilitation, and 
promoting the child’s reintegration 
into family and society, rather than 
punishment. 131 ·

The Child Care and Protection Act contains a statement 
of guiding principles, including the principles of the 
best interest of the child and deprivation of liberty 
as a last resort (s.4).  It also includes a statement of 
guiding principles in adjudication and disposition, 
which requires the court to be guided by the following 
principles: the well-being of the child; proportionate 
sentencing considering the best interest of the 
child; minimum restriction on the personal liberty; 
or an appropriate alternative sentencing (s.174). In 
sentencing a child, the court must have regard to the 
child justice principles, the nature and seriousness of 
the offence, the child’s previous deviant records; any 
information about the child, including a pre-sentence 
report; any considerations relating to programmes 
and services established for the child in conflict with 
law; the victim’s interest; and possible opportunities 
for the child to engage in reformation, rehabilitation, 
educational programmes, employment, etc., (s.158). 

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider a 
report on the child’s background and 
circumstances.132 ·

The Child Care and Protection Act makes provision for 
an assessment report to be prepared by a probation 
officer at the time of the initial inquiry and submitted 
to the court (s.86–92).  In deciding on a disposition, the 
court is required to take into account any information 
that is available about the child’s age, emotional,  
mental and intellectual maturity, antecedents and
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circumstances before awarding the judgment (s.157). 
In all cases before the court makes any decision, 
it must properly investigate the background and 
circumstances in which the child is living, including 
family background, performance and conduct in school, 
educational institutions, society and the conditions 
under which the offence has been committed (s.175). 
The court may also request that a Family Group 
Conference be convened to assist in determining the 
most appropriate disposition (s.196–202).

3.37 The law states that deprivation of liberty 
may be used only as a last resort,133 and 
only for children who have committed a 
violent offence, or have been involved 
in persistent serious offending.134

·

The Child Care and Protection Act states that any 
detention or imprisonment of a child must be used 
only as a measure of last resort and for the shortest 
appropriate period of time (s.5). The Act also states 
that, notwithstanding anything to the contrary 
contained in any other law for the time being in force, 
the court shall have the discretion of allowing non- 
custodial measures to assist the reintegration of the 
child into society (s.164). This suggests that mandatory 
minimum imprisonment terms under the Penal Code 
(applicable to all offence categories other than a 
“violation”) do not apply to children.

3.38 Any period of deprivation of liberty is 
for the shortest appropriate period.135 

·

The Child Care and Protection Act states that, 
unless the child is a recidivist or habitual offender, a 
convicted child has the right to minimum sentencing 
(s.79). However, there is no lower maximum term of 
imprisonment for children. 

The Penal Code states that if the defendant is a child 
above 12 years, the court shall sentence the child to a 
minimum of half of the sentenced prescribed for the 
offence (s.115). 

In its Concluding Observations to the government’s 
CRC Report, the UN Committee on the Rights of the 
Child recommended that the government review the 
Penal Code to give discretion to judges, in cases where 
deprivation of liberty is unavoidable, to consider less 
than half the sentence of an adult, and ensure that 
deprivation of liberty is only used as a measure of last 
resort and for the shortest time possible.

3.39 A wide range of dispositions are 
available, with broad flexibility given 
to the courts, including: Care, guidance 
and supervision orders; counselling; 
probation; community service work; 
compensation and restitution; treatment 
orders; and educational and vocational 
training programmes.136

·

The Child Care and Protection Act makes provision 
for a range of disposition, including: conditional 
discharge with a bond of good behaviour, for petty 
misdemeanours only (s.120); compensation (s.159); 
admonishment or reprimand, if the offence does not 
threaten or cause harm or the offence is of a trivial 
nature (s.162); restitution (s.173); fine, if the child 
is not a recidivist and only for offences of a fourth 
degree felony or below (s.172); suspended sentence or  
probation, but only if a competent authority submits 
a petition on the grounds of good and exemplary 
behaviour (s.165); community service, for offences that 
are a fourth degree felony or below (s.171);  sending 
the child to a Special Home (s.163); and committing 
the child to closed rehabilitation and training facility 
(s.205). A child can only be committed to a closed 
facility if she/he is a recidivist or has committed a third 
degree felony or above (s.226). 

The Penal Code states that if a child is found guilty 
of an offence for which imprisonment is prescribed, 
the court may in lieu of imprisonment consider 
the availability of other appropriate facilities and 
correctional institutions (s.116).
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3.40 The law prohibits corporal punishment 
and other forms of cruel, inhuman or 
degrading punishment as a sanction for 
children in conflict with the law.137 ·

There is no provision for judicial corporal punishment 
in the Penal Code or the Civil and Criminal Procedure 
Code. 

3.41 Children are not subject to life 
imprisonment.138

·
Children are not subject to life imprisonment. Under 
the Penal Code, first degree penalties are punishable 
by life imprisonment, defined as a minimum of 15 
years and maximum of life. By virtue of section 115, 
children must be sentenced to a minimum of half that 
period.

3.42 The death penalty may not be imposed 
for a crime committed by a person 
under 18 regardless of his/her age at the 
time of the trial or sentencing or of the 
execution of the sanction.139 ·

Bhutan does not have capital punishment.

Children deprived of liberty

3.43 There are binding, detailed standards 
for all children deprived of their liberty, 
in line with the UN Rules for the 
Protection of Juveniles Deprived of 
Liberty (Havana Rules), to ensure that 
children are treated with humanity and 
respect for their inherent dignity, and in 
a manner which takes into account the 
needs of persons of his or her age.140

·

The Child Care and Protection Act states that children 
under confinement must be provided with a conducive 
physical environment and accommodation that are 
in keeping with rehabilitative aims of residential 
placement and due regard must be given to the needs 
of the child for privacy, opportunities for association 
with family, relatives and friends, participation in 
culture, sports, physical exercise, and other leisure 
activities (s.9).  A child detained or confined for an 
offence shall be treated with respect and dignity (s.75) 
and has the right to maintain contact with family 
members through correspondence and visits except 
in exceptional circumstances in the best interest of the 
child (s.76). While in custody, a child shall receive care, 
protection and all necessary basic assistance-social, 
educational, training, psychological, medical and 
physical that the child may require in view of age, sex, 
and personality (s.102). The Act also prescribes general 
standards with respect to entitlement to support for 
rehabilitation (s.204), inter-ministerial cooperation to 
ensure adequate academic and vocational training for 
institutionalized children (s.211); acceptable types of 
work (s.22), medical care (s.230), visits at least three 
times per month (s.231), and provision of counselling 
on health, substance abuse, HIV/AIDS, life skills and 
behavioural education, and other related topics (s.232). 

The Child Care and Protection Rules and Regulations 
provide more detailed guidance on standards for 
children deprived of liberty and are generally in line 
with international standards. However, they do not 
address appropriate forms of discipline. 

The Prisons Act requires juveniles to be kept separate 
from adults, that no child may be handcuffed (s.128), 
and that juveniles are exempt from any prison labour 
(s.153). It requires that all juvenile convicts be sent 
to the Youth Development and Rehabilitation Centre 
while they are under the age of 18 (s.143). The rations, 
clothing and other entitlements of juveniles are the 
same as adults (s.140). Arrangements must be made 
to allow juvenile convicts to continue their education 
in local schools (s.144), and juveniles are exempt 
from all forms of hard labour but may be engaged in 
other meaningful activities such as vocational training 
(s.145). 
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The Prisons Act does not include corporal punishment 
on the list of acceptable punishments, however the 
punishment for minor offences (applicable equally to 
children and adults) includes disentitlement of writing 
letters to or visits by relatives for up to 2 months, 
solitary confinement up to 7 days, and labour up to 
15 days (s.107). Punishment for major offence include 
hard labour up to two months and solitary for up to one 
month (s.108). Firearms are not permitted in the prisons 
but can be carried by guards on the perimeter (s.101) 
and may be used against a prisoner who is attempting 
to escape or seriously assaulting a person (s.97).

3.44 Children have the right to be separated 
from adults in all places of detention, 
including police custody.141 

·

The Child Care and Protection Act states that a child 
detained or confined shall be kept separate from adult 
offenders at all times (s.76). It requires the government to 
endeavour to establish and maintain specialized remand 
homes for children pending the investigation and trial 
(s.49) and Special Homes (s.50) and Closed Facilities (s.51) 
for children who have been convicted by the courts. 

The Prisons Act requires all police stations and 
outposts to have separate detention rooms for 
juveniles (s.4) and states that juvenile prisoners must 
be separated from others (s.32).

3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects of 
their treatment.142

·
The Child Care and Protection Rules and Regulations 
require the Competent Authority to issue guidelines 
on how to register complaints and how the complaints 
are to be dealt with. These guidelines must be 
incorporated into the guidelines for the management 
of each home, and children must be briefed on and 
made to understand the guidelines.  Copies of the 
complaint guidelines must be made easily accessible 
to children and visitors at each home (s.196–199). 

3.46 There is an effective system for 
independent inspection and monitoring 
of all places where children may be 
deprived of their liberty, including 
unannounced inspections by an 
external, independent body.143 ·

The Child Care and Protection Rules and Regulations 
state that members of the Dzongkhag or Thromde 
Child Welfare Committee may undertake routine and 
ad-hoc inspections of all homes (s.189(c)). 

The Prisons Act does not make provision for 
independent inspection of the Youth Development 
and Rehabilitation Centre or other places of detention 
where children are remanded.

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144

·

The Child Care and Protection Act says the government 
will endeavour to establish and maintain as many 
Aftercare Homes as may be necessary to facilitate social 
reintegration by providing for the following: temporary 
care of a child released from the home and who requires 
further care and assistance; ensuring a smooth transition 
from detention to life outside the home; assisting a 
child in finding suitable and gainful employment, foster 
homes or processing for adoption; and monitoring the 
child and collection of feedback on their performance for 
a period of one year from the date of release (s.52).

Records and privacy

3.48 Children in conflict with the law have 
the right to have their privacy protected 
at all stages of the proceedings.145 The 
publication of any information that 
might lead to the identification of the 
child is prohibited.146 ·

The Child Care and Protection Act states that a child’s 
right to privacy must be respected at all stages of legal 
proceedings (s.21). It also prohibits the publication 
of a child’s picture or any information that discloses 
the name, address or school or any other particulars 
which may lead to the identification of the child (s.30). 
Invasion of a child’s privacy is punishable as a petty 
misdemeanour (s.219).
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3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third parties, 
except for those directly involved in 
the investigation, adjudication and 
disposition of the case.147

·
The Child Care and Protection Act states that all 
documentations considered by a competent authority 
under the Act must be treated as confidential (s.237). 

3.50 The use of a child’s criminal record in 
subsequent criminal proceedings is 
prohibited once the child is an adult,148 
and the law provides for automatic 
removal of a child’s name from the 
criminal records upon reaching the age 
of 18.149 

·
The Child Care and Protection Act includes a section 
on protection against legal consequences and social 
stigma, which states that, notwithstanding anything 
contained in any other law, a child who has committed 
an offence shall be expunged and not suffer any 
disqualification attaching to a conviction for an offence 
(s.236). 

C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge and 
remedy violations and abuses of 
their rights, including child-friendly 
complaints mechanism, and children 
are able to initiate legal proceedings 
either on their own or through a legal 
representative.150

·

The Constitution states that all persons in Bhutan 
have the right to initiate appropriate proceedings in 
the Supreme Court or High Court for the enforcement 
of their rights (art. 7.23). However, there is no child-
friendly complaints mechanism.

The Civil and Criminal Procedure Code states that 
where a person entitled to sue or be sued is a minor, a 
civil suit may be brought in his/her name by a member 
of joint family through a legal guardian or Jabmi 
(s.116). Minor is not defined.

3.52 The best interest of the child is 
the primary consideration in any 
administrative or judicial decision 
relating to care, custody, guardianship, 
adoption and protection of a child.151 

·

The Child Care and Protection Act states that in all 
actions concerning children under the Act, whether 
undertaken by government, non-government or private 
social welfare institutions, courts of law, administrative 
authorities, family members or individuals, the best 
interest of the child shall be the primary consideration 
(s.3). This applies to proceedings with respect to 
children in difficult circumstances, but not other civil 
proceedings relating to care, custody and guardianship 
of children or enforcement of children’s rights. 

The Child Adoption Act requires that the best interest 
and continued well-being of the child be the primary 
consideration for adoption (s.3).

However, the Marriage Act does not require that 
decisions about custody of children in the event of 
parental divorce or separation be based on the best 
interest of the child. Children from the age of 9 have 
the right to choose whether they wish to live with their 
father or mother (s.7-1). Children under the age of 9 
must remain in the custody of their mother unless the 
court finds compelling reasons to order otherwise. 
Compelling reasons to deprive a mother of custody 
include neglect, abandonment, unemployment and 
immorality, habitual drunkenness, drug addiction, 
maltreatment of the child, insanity, and affliction with 
communicable illness. In these cases, the custody of 
a child may be given to the other parent or to a third 
person or recognized organization, in the best interest 
of the child. The court must determine the frequency 
and conditions under which the other parent(s) may 
meet with the child/children (s.7.2). 

In its 2017 Concluding Observations to the Government’s 
CRC Report, the UN Committee on the Rights of the 
Child recommended that the government amend the 
Marriage Act to ensure that child custody decisions are 
made on the basis of the best interests of the child.

BHUTAN
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3.53 Children have the right to participate 
in an effective and meaningful way in 
matters affecting them, including the 
right to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making regarding 
their care, custody, guardianship, and 
protection, having regard for their age 
and maturity.152 ·

The Child Care and Protection Act does not include 
children’s right to participate as a guiding principle 
or in the procedures for dealing with children in 
difficult circumstances (the section 8 guarantee of 
participation applies only to children in conflict with 
the law). However, the Child Care and Protection 
Rules and Regulations guarantees children in difficult 
circumstances the right to be heard and to participate 
in the investigation and any proceedings related to the 
case (s.97).

Neither the Civil and Criminal Procedure Code nor 
the Marriage Act guarantee children the right to be 
heard in proceedings relating to their care, custody, 
guardianship or protection of their rights. The Marriage 
Act states only that children after the age of 9 must 
decide which parent they wish to live with (s.7.2).

3.54 Competent authorities are required to 
take measures to facilitate informed 
participation of children in decision-
making, including ensuring that 
the child has received all relevant 
information about his/her rights, 
and consulting the child in person, 
if necessary privately, or through 
other persons or bodies, in a manner 
appropriate to the child’s age and 
understanding.153 ·

The Child Care and Protection Rules and Regulations 
state that every effort must be made by the Child 
Welfare Officer to involve and gain the agreement of 
the child, the child’s parent/s or legal guardian and, 
where appropriate, other members of the child’s 
family, in relation to decisions being made about a 
child in difficult circumstances (s.99). The Dzongkhag 
or Thromde Child Welfare Committee must direct 
the Child Welfare Officer to provide the child with 
counselling or other necessary measures where it is 
deemed necessary to assist the child to understand 
the decisions so made and seek the assistance of 
civil society organizations and other relevant service 
providers should their support be required (s.100). 
However, this applies only to decisions about care, 
custody and alternative care placement of children 
in difficult circumstances. There are not similar 
provisions under the Civil and Criminal Procedure 
Code or the Marriage Act. 

3.55 Children have the right to their own 
legal counsel and representation (e.g. 
guardian ad litem), in their own name, 
in proceedings where there is, or could 
be, a conflict of interest between the 
child and the parent or other legal 
guardian.154

·
Section 13 of the Child Care and Protection Act states 
that a child shall have a right to prompt access to legal 
and other appropriate assistance as well as the right 
to challenge the legality of any action taken under this 
Act (i.e. proceedings relating to children in conflict with 
the law and children in difficult circumstances). There 
is no similar provision for the right of children to legal 
representation in other civil or family law matters that 
impact on them.

3.56 Children’s right to privacy is guaranteed 
and there are restrictions on publication 
of any information that might identify a 
child involved in civil proceedings.155

·

The Child Care and Protection Act states that a child’s 
right to privacy must be respected at all stages of legal 
proceedings (s.21) and bans publication of identifying 
information about any child appearing before the court 
in proceedings under the Act (s.29, 30).

Under the Civil and Criminal Procedure Code, the court 
may in its discretion exclude the press and the public 
from all or any part of the trial or other proceedings 
only if there is a compelling need to do so on specified 
grounds, including in the interest of the privacy of the 
parties (s.4).
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Mandate for prevention, early intervention and response

1.1 The law includes a statement of 
the government’s obligation to 
support families in their child-rearing 
responsibilities, and to protect children 
from all forms of violence, abuse, 
neglect or exploitation.1 

·

The Constitution of the Republic of India requires that 
the State shall, in particular, direct its policy towards 
ensuring children are given opportunities and facilities 
to develop in a healthy manner and in conditions of 
freedom and dignity, and that childhood and youth are 
protected against exploitation, and moral and material 
abandonment (art. 39(f)).

The Juvenile Justice (Care and Protection of Children) 
Act 2015 includes a comprehensive statement of 
guiding principles that recognizes the primary 
responsibility of parents for the care and protection 
of children; requires that all measures be taken to 
ensure that children are safe and not subjected to 
any harm, abuse or maltreatment; and states that 
all resources must be mobilized, including those of 
family and community, to promote the well-being of 
children, facilitate development of identity and provide 
an inclusive and enabling environment, to reduce 
vulnerabilities of children and the need for intervention 
under the Act  (s.3)).

1.2 A government focal point has been 
designated to coordinate child 
protection services,2 defined broadly 
to encompass a full continuum of 
prevention, mitigation and response 
services. These services aim to 
strengthen the ability of parents in 
the protection, care and development 
of their children, and to support the 
recovery and reintegration of children 
who have experienced any form of 
violence, abuse, neglect or exploitation.3

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 gives the National and State Commissions 
for Protection of Child Rights constituted under the 
Commissions for Protection of Child Rights Act 2005 
additional responsibilities to monitor implementation 
of the Act. These new responsibilities include 
enquiring into offences against children under the 
Act and recommending initiation of proceedings, 
and looking into matters relating to children in need 
of special care and protection and recommending 
appropriate remedial measures (s.109). 

The Act requires every state government to 
constitute a state-wide Child Protection Society and 
child protection units for every district to take up 
matters relating to children with a view to ensure the 
implementation of the Act, including the establishment 
and maintenance of institutions under the Act, 
notification of competent authorities in relation to 
the children and their rehabilitation and coordination 
with the various official and non-official agencies 
concerned, and to discharge such other functions as 
may be prescribed (s.106). It states that the district 
child protection units are the focal point to ensure 
implementation of the Act and other child protection 
measures in the district (s.2(26)).

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

212

STANDARD SCORE RATIONALE

The Juvenile Justice (Care and Protection of Children) 
Rules 2016 further outlines the responsibilities 
of the state child protection societies and district 
child protection units, defined broadly to include: 
supervising and monitoring agencies and institutions 
under the Act; arranging for individual or group 
counselling and community service for children; 
networking and coordinating with civil society 
organizations; generating public awareness; identifying 
families at risk and children in need of care and 
protection; mapping and coordinating child protection 
service providers; and maintaining databases on 
children in need of care and protection and child 
protection service providers (Rules 84, 85).

1.3 The designated agency has clear 
authority to monitor and regulate 
child protection service providers 
(government and non-government).4

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires state governments, by notification in 
The Gazette of India, the Central Government’s weekly 
public journal and authorized legal document, to make 
rules to carry out the purposes of the Act. The rules 
include the manner in which services must be provided 
by an institution for rehabilitation and reintegration of 
children and standards for basic requirements such 
as food, shelter, clothing and medical attention (s.110 
(xxxix)). However, this relates only to residential care 
facilities and not all child protection service providers.

The Juvenile Justice (Care and Protection of Children) 
Rules 2016 outline the mandate to monitor and 
regulate all forms of alternative care (foster care, 
residential care, adoption), but not other child 
protection service providers. Rule 85 requires district 
child protection units to maintain a database of experts 
and child protection service providers (counselling 
centres, counsellors, psychosocial workers, etc.,) but 
there is no clear mandate to monitor, set standards or 
regulate these service providers.

Report, assess respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection that 
encompasses children under 18 years 
who are orphaned or without parental 
care and who have experienced, or at 
risk of, all forms of violence, abuse, 
neglect and exploitation.5 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 defines a child in need of care and protection 
comprehensively, he/she  is under the age of 18 and 
can be found without any home or settled place 
of abode and without any ostensible means of 
subsistence; or is found working in contravention of 
labour laws or begging and/or living on the street; 
may reside with a person (whether a guardian or not) 
who has, or who has threatened to injure, exploit, 
abuse or neglect the child; is mentally ill or mentally 
or physically challenged or suffering from terminal 
or incurable disease, having no one to support or 
look after or having parents or guardians unfit to 
take care; has a parent or guardian found to be unfit 
or incapacitated; does not have parents and no one 
is willing to take care of, or whose parents have 
abandoned or surrendered him/her; is missing or 
run away child, or whose parents cannot be found 
after making reasonable inquiry; has been or is being 
or is likely to be abused, tortured or exploited for 
the purpose of sexual abuse or illegal acts; is found 
vulnerable and is likely to be inducted into drug abuse 
or trafficking; is being or is likely to be abused for 
unconscionable gains; is victim of or affected by any 
armed conflict, civil unrest or natural calamity; or is 
at imminent risk of marriage before attaining the age 
of marriage and whose parents, family members, 
guardian and any other persons are likely to be 
responsible for solemnization of the marriage (s.2(14)).
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1.5 The law makes provision for reporting 
children in need of care and protection, 
including an accessible mechanism 
for children/families to request 
assistance, and mandatory reporting for 
professionals working with children.6

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 makes provision for establishment of Child 
Line Services, defined as a 24 hour emergency 
outreach service for children in crisis which links them 
to emergency or long-term care and rehabilitation 
service (s.2(25). However, it does not include provision 
for mandatory reporting of children in need of care 
and protection, other than in relation to orphaned and 
abandoned children and other unaccompanied minors 
separated from their parents. The Act states that any 
police officer or functionary of any organization, nursing 
home, hospital or maternity home, who finds and takes 
charge of or is handed a child who appears or claims to 
be abandoned or lost, or a child who appears or claims 
to be an orphan without family support, must within 24 
hours give information to the childline services, nearest 
police station, a child welfare committee (CWC) or a 
district child protection unit, or hand over the child to a 
child care institution registered under the Act (s.32). This 
mandatory reporting does not apply to other categories 
of children in need of care and protection. 

The Protection of Children from Sexual Offences 
Act 2012 makes it mandatory for everyone to report 
child sexual abuse to the police (s.19) and provides 
punishment for an adult who fails to report such 
(s.21).  The police must, within 24 hours, report the 
commission of a sexual offence against the child to the 
Child Welfare Committee so that steps can be taken for 
the child’s care and protection (s.19(6)).

The Code of Criminal Procedure also requires all 
hospitals to provide free first-aid or other medical 
treatment to victims of specified sexual offences, and 
to immediately inform the police (s.357C).

1.6 There are clearly defined procedures for 
referral, assessment/investigation and 
inter-agency cooperation in responding 
to children in need of care and 
protection, and for making decisions 
about what support and interventions 
are appropriate and necessary in the 
child’s best interest.7

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 authorizes a range of people to bring a child in 
need of protection before the Child Welfare Committee 
(CWC) for inquiry. They include a police officer, officer 
of a district child protection unit, labour inspector, 
public servant, representative of Childline Services, 
recognized NGO, child welfare officer or probation 
officer; social worker, health care worker or the child 
him/herself) (s.31). The CWC must direct a social 
investigation by a social worker, child welfare officer or 
police officer be completed within 15 days (s.36(1)) and, 
upon consideration of the Social Investigation Report, 
may issue an order for the care and protection of the 
child (s.37). All cases of children in need of care and 
protection must be brought before the CWC. 

The Juvenile Justice (Care and Protection of Children) 
Model Rules, 2016 provide further guidance on the 
process of inquiry, care planning and decision-making 
with active participation of the child and parents, and 
based case history, circumstances and individual needs 
of the child (Rule 18-21).

1.7 Guidance is provided on how to 
accurately assess the age of a child to 
ensure that children are afforded the 
protection they are entitled to under 
law.8 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 outlines procedures for the CWC to confirm 
the age of a child, where there is any doubt, by seeking 
appropriate evidence, listed in order of priority as: 
the date of birth certificate from the school, or the 
matriculation or equivalent certificate; the birth certificate 
given by a corporation or a municipal authority or a 
panchayat; or, in the absence of these documents, age 
must be determined by an ossification test or any other 
latest medical age determination test (s.94). 

INDIA
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1.8 The right of children to express their 
views and to participate in decision-
making about their care and protection 
is guaranteed.9

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 states as general principle that every child 
shall have a right to be heard and to participate in all 
processes and decisions affecting his/her interest and 
the child’s views must be taken into consideration 
with due regard to the age and maturity of the child. 
(s.3(iii)). The CWC is also explicitly required to consider 
the wishes of the child, in cases where the child is 
sufficiently mature to take a view, before making a care 
and protection order (s.37(1)).

1.9 The law makes provision for a range 
of care, recovery and reintegration 
services for children, including 
immediate crises needs and ongoing 
support relating to their physical and 
mental health, safety, repatriation/
family reunification or alternative care, 
education, vocational training and life 
skills, and legal assistance.10

·

Under the Juvenile Justice (Care and Protection of 
Children) Act 2015 the functions and duties of the 
CWCs include ensuring care, protection, appropriate 
rehabilitation or restoration of children in need of care 
and protection, based on the child’s individual care 
plan (s.30 (vi)), and taking action for rehabilitation 
of sexually abused children who are reported by 
the police as children in need of care and protection 
(s.30(xiii)). Emphasis is primarily on alternative care 
placement, but the CWC can also give directions to 
the persons or institution in whose care the child is 
placed regarding care, protection and rehabilitation of 
the child, including directions relating to immediate 
shelter and services such as medical attention, 
psychiatric and psychological support, counselling, 
occupational therapy, behaviour modification therapy, 
skill training, legal aid, educational services, and other 
developmental activities, as well as follow-up and 
coordination with the district child protection unit or 
state government and other agencies (s.37(g)). 

1.10 The law emphasizes preventing family 
separation and preserving family unity 
as an important component of the child 
protection system. Before resorting 
to separation, provision is made for 
less intrusive interventions aimed at 
supporting parents and restoring or 
enhancing the family’s capacity to take 
care of the child, unless separation is 
necessary to protect the child.11 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that the CWC can only make an order 
placing the child in a children’s home for temporary 
or long-term care after reaching the conclusion that 
the child’s family cannot be traced or restoration 
of the child to the family is not in the best interest 
of the child (s.37(1)(c)). The Act also states that 
“restoration” of a child shall be the prime objective 
of any children’s home, specialized adoption agency 
and open shelters, and requires them to take steps for 
the restoration and protection of a child deprived of 
his family environment temporarily or permanently 
where such child is under their care and protection 
(s.40). “Restoration and protection of a child” means 
restoration to parents, adoptive parent, foster parents; 
guardian; or fit person. 

1.11 The law provides for care and 
protection orders or other formal 
interventions, including restraining 
orders and removal of the child or 
perpetrator where necessary to protect 
the child from significant harm and in 
the child’s best interest.12

·

Under the Juvenile Justice (Care and Protection of 
Children) Act 2015, where a child is found by the CWC 
to be in need of care and protection, it can: restore 
the child to parents/guardian with or without the 
supervision of a child welfare officer or designated 
social worker; place the child in a children’s home, fit 
facility or specialized adoption agency for long term 
or temporary care; place the child with a fit person for 
long term or temporary care; make a foster care order;  
make a sponsorship order; give directions regarding 
the care, protection and rehabilitation of the child; 
or declare that the child is free for adoption (s.37(1)). 
Decisions must be based on the best interest of the 
child, defined as ensuring fulfilment of the child’s 
basic rights and needs, identity, social well-being and 
physical, emotional and intellectual development 
(s.2(9)).
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1.12 Any decision regarding the removal of 
a child against the wishes of his or her 
parents must be made by competent 
authorities and subject to judicial 
review. In any such proceedings, the 
child, parents and other interested 
parties have the right to participate in 
the proceedings and make their views 
known.13

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires decisions about the removal of a 
child to be made by the CWC (s.37(1)), which has the 
authority of a Magistrates Court but does not include 
a magistrate (s.27(8)). The District Magistrate must 
conduct quarterly reviews of the functioning of the 
CWC, acts as the “grievances redress authority” in 
relation to orders passed by the CWC (s.27(9)) and can 
hear appeals of its orders (s.101).

The Act requires the CWC to consider the wishes of 
the child (s.37(1)) but does not clearly indicate that 
the child’s parents or guardian are parties to the 
proceedings and entitled to be heard. The Act states 
that the Committee may, whenever it sees fit, require 
any parent or guardian having the actual charge of the 
child to be present at any proceeding in respect of that 
child (s.90). However, the Juvenile Justice (Care and 
Protection of Children) Model Rules 2016 more clearly 
state that the inquiry shall satisfy the basic principles 
of natural justice and shall ensure the informed 
participation of the child and the parent or guardian 
(Rule 19(5)).

1.13 The decision is regularly reviewed, 
with the aim of promoting the child’s 
return to parental care, once the original 
causes of removal have been resolved.14 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that where the CWC makes an 
order placing a child in a children’s home or with a 
fit person or a foster family, the decision must be 
reviewed by the CWC as may be prescribed (s.36(3)) 
and encourages family reconciliation. The Act states 
that restoration of the child is a prime objective of 
any children’s home, and they must take measures to 
facilitate this (s.40). In addition, where children have 
been placed in foster care for the reason that their 
parents have been found to be unfit or incapacitated, 
the child may return to the parent’s homes once the 
parents are determined by the Committee to be fit to 
take care of the child (s.44(5)). 

Alternative care

1.14 There is a legal obligation on the State 
to provide alternative care for children 
without parental care or who cannot 
in their best interest be permitted to 
remain in parental care.15 ·

The Juvenile Justice (Care and Protection of Children) 
Act, 2015 does not include an explicit statement of 
the Government’s responsibility to provide alternative 
care for children without parental care but does 
outline procedures for all children who are orphaned, 
abandoned and relinquished to be brought before the 
CWC for a decision about alternative care placement, 
and requires the development of a range of alternative 
care options for children.

1.15 A competent government authority 
has been designated to ensure the 
supervision of the safety, well-being 
and development of any child placed in 
alternative care.16 ·

The Juvenile Justice (Care and Protection of Children) 
Act, 2015 gives the Child Welfare Committee broad 
authority to supervise children in alternative care 
(s.30). It also requires state governments to issue 
rules for child care institutions (s.110(xxxix)) and to 
prescribe rules for standard sand inspection of children 
in foster care to ensure their well-being (s.44(4)).

1.16 A range of emergency, short-term and 
long-term alternative care options are 
provided for and regulated by the law, 
including kinship care, respite care, 
foster care, supervised independent 
living arrangements, adoption/kafalah, 
and residential care.17

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 makes provision for a range of alternative 
care options including kinship care, foster care, group 
foster care, placement in a child care (children’s home, 
open shelter, observation home, special home, place 
of safety) and adoption. The state governments are 
required, taking into account the number of children, 
to provide monthly funding for foster care through 
district child protection units (s.44(4)). 

INDIA
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1.17 Standards of care are in place for 
all alternative care providers. Care 
standards for residential care facilities 
ensure quality and conditions that are 
conducive to the child’s development, 
such as individualized and small-group 
care.18

·

Standards for children in alternative care are a State 
responsibility. Federal Juvenile Justice (Care and 
Protection of Children) Model Rules 2016 have been 
issued to guide the states in developing their own 
standards. They include standards with respect to 
“fit person”, foster parents and residential care. The 
standards for residential care require separation of 
children in need of protection and children in conflict 
with the law and address management, staffing, 
physical infrastructure, clothing, bedding and toiletries; 
sanitation and hygiene; nutrition; medical care; 
education and vocational training; recreation; and 
an accessible complaints and redress mechanism. 
However, they do not address acceptable forms 
of discipline or behaviour management, and the 
emphasis is primarily on the physical environment 
rather than quality of care and nurturing of children. 

1.18 All alternative care providers must 
be registered with and authorized by 
the social welfare or other competent 
authority.19

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires all institutions, whether run by a State 
Government or by voluntary or non-governmental 
organizations, which are meant, either wholly or 
partially, for housing children in need of care and to 
be registered by the State governments, regardless 
of whether they are receiving grants from the 
government. Failure to register is punishable by a fine 
or imprisonment for up to one year (s.41). Under the 
Juvenile Justice (Care and Protection of Children) Rules 
2016, the district child protection units are required to 
implement a foster care programme and maintain a list 
of approved foster parents (Rule 23), and foster parents 
and other fit persons who must be approved by the 
CWC before a child can be placed in their care.

1.19 The law requires independent 
inspection and monitoring of all 
children in alternative care, including 
frequent scheduled and unannounced 
visits.20

·

Under the Juvenile Justice (Care and Protection of 
Children) Act 2015 the responsibilities of the CWCs 
include conducting at least two inspection visits per 
month of residential facilities for children in need of 
care and protection and recommending action for 
improvement in quality of services to the district child 
protection units and the State Government (s.30(viii)). 
The state governments are also required to appoint 
inspection committees for all registered institutions. It 
is mandatory for the inspection committees to conduct 
visits to all facilities housing children in the area 
allocated at least once in three months and to submit 
reports of their findings to the District Child Protection 
Units or State Government (s.54). However, no specific 
provision is made under the Act for monitoring of 
children in other forms of alternative care. The Act 
states only that where children have been placed 
in foster care for the reason that their parents have 
been found to be unfit or incapacitated, the child may 
return to the parent’s homes once the parents are 
determined by the Committee to be fit to take care of 
the child (s.44(5)). However, this gap is addressed by 
the Juvenile Justice (Care and Protection of Children) 
Rules 2016, which require monitoring and follow-up 
of all children, and require the CWC to give a date for 
follow-up of the child not later than one month from 
the date of disposal of the case and thereafter once 
every month for the period of first six months and 
thereafter every three months for a minimum of one 
year or until such time as the Committee deems fit 
(Rule 19(18)). In addition, the district child protection 
units are required to conduct monthly inspections of 
foster families and foster caregivers to check on the 
well-being of the child (Rule 23(18)).
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The Commission for the Protection of Child Rights Act 
empowers the Commission to inspect or cause to be 
inspected any place of residence or institution meant for 
children (government and non-government) (s.13(i)).

1.20 There is a standard process and criteria 
for the referral or admission of a child 
to an alternative care setting governed 
by the principles of necessity and 
suitability. This ensures children are 
admitted to alternative care only after 
all possible means of keeping them 
with their parents or extended family 
have been exhausted, and acceptable 
and justified reasons for entry into care 
exist.21

·

Under the Juvenile Justice (Care and Protection of 
Children) Act 2015 the Child Welfare Committees have 
responsibility for making decisions about all alternative 
care placements of a child (s.30). The Act makes it 
mandatory for any child who is separated from his/
her parents or guardian (including a child who appears 
or claims to be abandoned or lost, or claims to be an 
orphan without family support to be brought before the 
CWC for a decision with respect to temporary and long-
term alternative care (s.32(1)). Any parent or guardian 
wishing to surrender a child must also produce the child 
before the CWC and be counselled. The Act requires a 
social investigation by a child welfare officer or social 
worker (s.36(1)) to help inform the CWC’s decision, and 
states that the CWC can only make an order placing the 
child in a Children’s Home for temporary or long-term 
care after reaching the conclusion that the child’s family 
cannot be traced or restoration of the child to the family 
is not in the best interest of the child (s.37(1)(c)). 

The Adoption Regulations 2017 further provide that 
the Specialized Adoption Agency or the Child Welfare 
Committee should discourage surrender by the 
biological parents, them to retain the child, including 
counselling or linking them to the counselling centre, 
and explaining that the process of surrender is 
irrevocable (s.7(11)).

1.21 The law requires that alternative 
care decisions be based on the best 
interest of the child and take into 
account the nature and quality of the 
child’s attachment to his/her family, 
the family’s capacity to safeguard the 
child’s well-being and harmonious 
development, the child’s need or 
desire to feel part of a family, the 
desirability of the child remaining 
within his/her community and country, 
the child’s cultural, linguistic and 
religious background, and the child’s 
relationships with siblings, with a view 
to avoiding their separation.22

·

The Juvenile Justice (Care and Protection of 
Children) Act 2015 includes a statement of guiding 
principles applicable to all decisions in relation to 
a child, including the best interest principle, the 
principle of family responsibility, the principle of non-
discrimination, and the principle of institutionalization 
as a last resort (s.3). In selecting the most appropriate 
placement for each child, the CWCs are required to 
consider the child’s age, gender, disability and needs 
(s.30(vii) and to ensure every effort is made to restore 
abandoned or lost children to their families following 
due process, as may be prescribed (s.30(x)). It also 
requires that all efforts be made to keep siblings placed 
in institutional or non-institutional care, together, unless 
it is in their best interest not to be kept together (s.39). 

1.22 The law prohibits the recruitment and 
solicitation of children for placement in 
residential care by agencies, facilities or 
individuals.23 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not expressly prohibit the recruitment 
or solicitation of children for placement in residential 
care, but does make it mandatory for any child who is 
separated from his/her parents or guardian (including 
a child who appears or claims to be abandoned or lost, 
or claims to be an orphan without family support) to be 
brought before the CWC for a decision with respect to 
temporary and long-term alternative care (s.32(1)).

1.23 The use of residential care is limited 
to cases where such a setting is 
specifically appropriate, necessary and 
constructive for the individual child 
concerned and in his/her best interest.24  ·

The Juvenile Justice (Care and Protection of 
Children) Act 2015 include the general principle of 
institutionalisation as a measure of last resort, which 
requires that a child be placed in institutional care as 
a step of last resort after making a reasonable inquiry 
(s.3(xii)). The Act states that the process of rehabilitation 
and social integration of children should preferably 
be through family-based care such as by restoration 
to family or guardian with or without supervision or 
sponsorship, and adoption or foster carer (s.39).
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1.24 Children have the right to be involved in 
any decision about their placement, and 
to have their views given due weight 
in accordance with their evolving 
capacities.25 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states, as general principle, that every child 
shall have a right to be heard and to participate in all 
processes and decisions affecting his/her interest and 
the child’s views must be taken into consideration 
with due regard to the age and maturity of the child. 
(s.3(iii)). The CWC is also explicitly required to consider 
the wishes of the child, in cases where the child is 
sufficiently mature to take a view, before making a care 
and protection order (s.37(1)).

1.25 All children who are in alternative care 
have individual care plans and are 
subject to regular, periodic reviews 
(preferably at least every three months) 
of their placement and of the care and 
treatment being provided.26 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that the process of rehabilitation and 
social integration of children must be undertaken 
based on the individual care plan of the child (s.39(1)). 
The Juvenile Justice (Care and Protection of Children) 
Model Rules 2016 outline the general contents of a 
care plan and require that the child’s age, gender and 
special needs be taken into account (s.2(ix)). 

The Act also requires the CWC to review the situation 
of children placed in a children’s home or with a 
fit person or a foster family, as may be prescribed 
(s.36(3)).  The Act further requires the CWC to inspect 
foster families every month to check the well-being 
of the child (s.44(8)), but there is no similar provision 
stipulated the frequency of review for children in 
residential care. 

1.26 Children separated from their parents 
are entitled to maintain personal 
relations and direct contact with them, 
unless this is contrary to the child’s best 
interest.27 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that where children have been placed 
in foster care for the reason that their parents have 
been found to be unfit or incapacitated, the child’s 
parents may visit the child at regular intervals, unless 
the Committee feels that such visits are not in the 
best interest of the child (s.44(5). There is no similar 
provision in the Act for children in other forms of care 
to maintain contact with parents, but this has been 
addressed in the Juvenile Justice (Care and Protection 
of Children) Rules 2016, which include detailed 
provisions on visits to and communication with 
children in residential care (Rule 74). 

1.27 Children in care have access to an 
effective and impartial mechanism 
whereby they can notify complaints or 
concerns regarding their treatment or 
conditions of placement.28

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that, in case of a complaint of abuse 
of a child in any child care institution, the CWC must 
conduct an inquiry and give directions to the police, 
District Child Protection Unit, labour department, 
or childline services, as the case may be (s.30(xvi)). 
The Act does not make provision for an accessible 
mechanism for children to make complaints to 
the CWC, however the Juvenile Justice (Care and 
Protection of Children) Model Rules, 2016 require 
all CWCs to maintain a suggestion box or grievance 
redress box at a prominent place to encourage input 
from children and adults (s.17(ii)). In addition, all child 
care institutions must have a complaints and redress 
mechanism, including a children’s suggestion and 
complaints box at a place easily accessible to children 
(Rules 39 (5), 60(2)).
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Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has been 
designated to oversee the adoption/
guardianship process, including 
determination of a child’s adoptability, 
assessment of the child’s needs, 
selection of the most appropriate 
environment for the child, and 
observation of the relationship between 
the child and prospective parents before 
the arrangement is finalized.29

·

The Juvenile Justice (Care and Protection of 
Children) Act 2015 establishes the Central Adoption 
Resource Authority (CARA) to frame regulations 
on adoptions and to act as the central authority for 
intercountry adoptions (s.68). It also makes provision 
for certification of specialized adoption agencies 
to provide adoption services (s.65-67), including 
temporary care for children who have been orphaned, 
abandoned or surrendered, preparing home study 
reports on prospective adoptive parents, and matching 
children eligible for adoption with suitable applicants. 
A child is only eligible for adoption if he/she has 
been orphaned, abandoned or surrendered and 
deemed legally free for adoption by the Child Welfare 
Committee (s.38). 

1.29 The law prohibits or restricts 
private and independent adoption 
arrangements.30 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 prohibits private adoption arrangements 
and makes it an offence to give or receive a child for 
adoption other than in accordance with the Act (s.80). 
Prospective adoptive parents wishing to adopt must 
apply to and be assessed by a specialized adoption 
agency. If approved, they may be matched with a child 
eligible for adoption, and must then file an application 
with the courts to approve the adoption (s.58). The 
Adoption Regulations 2017 require that the matching 
be carried out by a multisectoral adoption committee 
established by the specialized adoption agencies.

However, the Act states that it does not affect 
adoptions under the Hindu Adoption and Maintenance 
Act 1956 (s.56(3), which does not limit or restrict 
private adoption arrangements or require independent 
matching.

1.30 Adoptions/guardianships must 
be approved by the court or other 
competent authority based on a 
full assessment of the child and the 
prospective parents.31 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires that children be declared free for 
adoption by the Child Welfare Committee (s.38) based 
on a full assessment of the child, that a Home Study 
report on the prospective adoptive parents be prepared 
by a social worker from a specialized adoption agency, 
and that the adoption be approved by order of the 
court (s.58).

1.31 The consent of the birth parents to 
adoption/guardianship must be fully 
informed and voluntary. The law 
prohibits any form of inducement or 
coercion and requires that parents 
receive counselling before giving their 
consent.32 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that a child who has been orphaned, 
abandoned or surrendered for adoption must be 
declared legally free for adoption by the Child Welfare 
Committee (s.38). The Act does not explicitly require 
free and voluntary consent of birth parents for an 
adoption. It states that where a parent or guardian 
wishes to surrender a child, the child must be 
produced before the Child Welfare Committee, and 
after enquiry and counselling, the court may permit the 
parents to execute a “surrender deed”. The parents 
must be given two months to reconsider their decision 
(s.35). The Adoption Regulations 2017 state that, to 
discourage surrender by biological parents, efforts 
must be made by the Specialized Adoption Agency 
or the Child Welfare Committee for exploring the 
possibility of parents retaining the child, including 
counselling or linking them to the counselling centre, 
encouraging them to retain the child and explaining 
that the process of surrender is irrevocable (s.7(11)). 
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Where a child has been orphaned or abandoned, the 
Committee must make all efforts to trace the parents, 
and if it is established that the child is either an orphan 
having no one to care for him/her, or abandoned, 
the Committee can declare the child legally free for 
adoption (s.38(1)). 

Under the Hindu Adoption and Maintenance Act 1956, 
only the father of a child, if alive, has the right to give 
a child up for adoption, but this right must not be 
exercised without the consent of the mother unless 
the mother has completely and finally renounced 
the world, e.g., has ceased to be a Hindu or been 
declared by a court to be of unsound mind. A mother 
may give the child in adoption if the father is dead, 
has completely and finally renounced the world, has 
ceased to be a Hindu, or has been declared by a court 
to be of unsound mind (s.9).

1.32 All children have a right to express 
their views on the proposed adoption/
guardianship, having regard to their age 
and capacity, and an age has been set at 
which children’s consent to adoption is 
required.33 

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that, before issuing an adoption order, 
the court must satisfy itself that due consideration 
is given to the wishes of the child having regard to 
the age and understanding of the child (s.61(1)(b)). 
However, no age of consent has been stipulated.

1.33 The best interest of the child is the 
paramount consideration in any 
decision about adoption/guardianship 
of a child.34

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 states only that before issuing an adoption 
order, the court shall satisfy itself that the adoption is 
for the welfare of the child (s.61(1)(a)). The Adoption 
Regulations 2017 include a clearer statement of the 
best interest principle, and have, as a fundamental 
principle, that the child's best interests shall be of 
paramount consideration, while processing any 
adoption placement.

1.34 Where permitted, intercountry adoption 
/guardianship is considered only if it has 
been determined that the child cannot 
be placed in a foster or an adoptive 
family or cannot in any suitable manner 
be cared for in the child's country of 
origin.35 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that if an orphan, abandoned or 
surrendered child could not be placed with an Indian or 
non-resident Indian prospective adoptive parent, despite 
the joint effort of the Specialized Adoption Agency and 
State Agency, within 60 days from the date the child 
has been declared legally free for adoption, the child is 
free for intercountry adoption. It also states that children 
with physical and mental disability, siblings and children 
above 5 years of age may be given preference over 
other children for intercountry adoption, in accordance 
with the adoption regulations (s.59).

1.35 Intercountry adoptions, if permitted, 
are managed in accordance with The 
Hague Convention on the Protection of 
Children in the Context of Intercountry 
Adoption.36 Analogous and appropriate 
safeguards are in place for non-
residents seeking guardianship of a 
child.

·

India is a party to the 1993 Hague Convention. The 
Juvenile Justice (Care and Protection of Children) 
Act 2015 designates CARA as the central authority to 
manage intercountry adoptions and incorporates the 
key safeguards of the Convention. The act states that 
all intercountry adoptions must be done only as per 
the provisions of the Act and the adoption regulations 
framed by the Authority (s.56(4)). Non-residents, 
regardless of religion, who are interested in adopting a 
child from India must apply to and be assessed by the 
central authority in their country of habitual residence. 
The application and home study report are transmitted 
to CARA, and if approved is forwarded to an accredited 
Specialized Adoption Agency. The specialized adoption 
agency will match a child who has been declared free 
for adoption by the Child Welfare Committee with 
prospective adoptive parents and send the child  
study report and medical report of the child to the 
selected parents. If the parents accept the proposed 
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adoption, the specialized adoption agency must file 
an application in the court for obtaining the adoption 
order. The Act states that the Authority shall “intimate” 
about the adoption to the immigration authorities of 
India and the receiving country as per the regulations 
(s.(9)), but there is no explicit requirement for proof 
that the child will be allowed to enter and reside 
permanently in the parents’ country of residence 
before an adoption order is issued. There is no ban on 
direct contact between prospective adoptive parents 
and birth parents or caregivers.

1.36 If adoption agencies operate within 
the country, provision is made for 
their accreditation and for effective 
monitoring of activities to guarantee 
their transparency and accountability.37 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 allows state governments to recognize one 
or more institutions or organizations in each district 
as a specialized adoption agency, which must be 
accredited in accordance with regulations (s.65 (1)) 
and are required to comply with any instructions 
issued by CARA (s.70). State governments must get 
every specialized adoption agency inspected at least 
once in a year and take necessary remedial measures, 
if required (s.65(3)). Foreign adoption agencies must 
be authorized by the CARA on the recommendation 
of their central authority or government department 
(s.2(6)).

The Adoption Regulations 2017 include detailed 
standards for the recognition, inspection and function 
of adoption agencies by state governments.

1.37 Sale or trafficking in children that results 
in illegal adoptions/guardianships, 
including improper financial gain from 
adoption and improperly inducing 
consent for the adoption of a child, are 
prohibited by law and appropriately 
sanctioned.38

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 makes it an offence to take or send a child 
to a foreign country or take part in any arrangement 
for transferring the care and custody of a child to 
another person in a foreign country without a valid 
order from the court, punishable by up to three years 
imprisonment (s.56(4)). It also makes it an offence 
for any person or organisation offer, give or receive a 
child for the purpose of adoption without following the 
procedures as provided in the Act (s.80). The Act states 
that the court must not issue an adoption order if the 
prospective adoptive parents have given or agreed to 
give or the specialized adoption agency or the parent 
or guardian of the child has received or agreed to 
receive any payment or reward in consideration of the 
adoption, except regulated adoption fees and charged 
(s.61(1)(c)). There is no offence or penalty stipulated, 
however the Act does include a broad offence for 
selling or buying a child for any purpose, punishable 
by up to five years imprisonment (s.81).

The Hindu Adoption and Maintenance Act makes it an 
offence to receive or agree to receive any payment or 
other reward in consideration of the adoption of any 
person, but the offence is only punishable by up to six 
months imprisonment (s.17) and therefore does not 
fully reflect the grave nature of sale of children.

1.38 A comprehensive legal framework 
is in place to regulate surrogacy, if 
permitted, with appropriate safeguards 
to prevent the sale of or traffic in 
children in the context of surrogacy and 
to ensure that the best interest of the 
child is a primary consideration in all 
decisions with respect to parentage and 
parental responsibilities. 39

·
In November 2015 the Ministry of Home Affairs issued 
a circular banning foreign nationals from coming to 
India to commission surrogacies, but commercial 
surrogacy is still permitted for Indian couples. India 
does not yet have binding surrogacy legislation. An 
Assisted Reproductive Technology (Regulation) Bill 
has been drafted but has yet to be passed into law 
by parliament. The Bill proposes a complete ban on 
commercial surrogacy.
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Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited (including 
the use of any physical force intended 
to cause some degree of pain or 
discomfort, however light), and the 
criminal law on assault applies equally 
to children and adults with no defence 
for corporal punishment, reasonable 
correction or “chastisement” of a 
child.40 

·

Indian laws do not include a clear definition of physical 
abuse of a child. 

Some acts of physical abuse could be penalized under 
the Penal Code 1860 offences of voluntarily causing hurt 
(defined as causing bodily pain, disease or infirmity) 
(s.319, 321) or grievous hurt (s.320, 322), criminal force 
(s.350) and assault (s.351).  However, the Penal Code 
includes a defence for reasonable correction of a child 
which states that nothing done in good faith for benefit 
of a child under 12 years of age by or by consent, either 
express or implied, of the guardian or other person having 
lawful charge of the child, is an offence by reason of any 
harm it may cause (s.89). 

The Juvenile Justice (Care and Protection of Children) 
Act 2015 prohibits “cruelty to a child”, defined to include 
assaulting, abandoning, abusing, exposing or wilfully 
neglecting a child in one’s charge or control, but only if 
done in a manner likely to cause the child unnecessary 
mental or physical suffering (s.75). As such, it does not 
appear to prohibit all use of physical force against a child, 
however light.

2.2 Corporal punishment and other cruel or 
degrading punishment or treatment of 
children is explicitly prohibited within 
the home/family.41

·

The Juvenile Justice (Care and Protection of Children) Act 
2015 includes a broad definition of corporal punishment 
(s.2(24)) but does not prohibit corporal punishment in the 
home or family. The offence of cruelty to a child applies to 
anyone with charge or control of a child including a parent, 
guardian or caregiver, but this requires that the act cause 
“unnecessary mental or physical suffering” (s.75). Section 
89 of the Penal Code exempts parents and other caregivers 
(including guardians and foster parents) from acts of harm 
done in good faith for the benefit of a child.

The Protection of Women from Domestic Violence Act 
addresses all acts of violence in the context of a domestic 
relationship, including violence against children by 
someone living in a shared household and who is related 
(not domestic workers). It defines “physical abuse” as any 
act or conduct which is of such a nature as to cause bodily 
pain, harm, or danger to life, limb, or health or impair 
the health or development of the aggrieved person and 
includes assault, criminal intimidation and criminal force 
(s.3). As such, it does not encompass all forms of corporal 
punishment, however light.

2.3 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in 
schools.42 ·

Corporal punishment in primary schools is prohibited 
under the Right of Children to Free and Compulsory 
Education Act 2009, which states that no child shall be 
subject to physical punishment or mental harassment 
(s.17). Any violation is subject to disciplinary action. 
However, this applies only to children of compulsory 
school age (6 to 14 years).
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2.4 Corporal punishment and other cruel or 
degrading punishment or treatment is 
explicitly prohibited in residential care 
facilities for children.43

·

Corporal punishment in child care institutions is prohibited 
under the Juvenile Justice (Care and Protection of Children) 
Act 2015, which states that any person in-charge of or 
employed in a child care institution who subjects a child 
to corporal punishment with the aim of disciplining the 
child commits an offence punishable by fine (or up to three 
months imprisonment for repeat offenders) and is also 
liable to be dismissed and debarred from working directly 
with children (s.82). “Child care institution” is defined to 
include a children home, open shelter, observation home, 
special home, place of safety, specialized adoption agency 
and a fit facility recognized under the Act for providing care 
and protection to children (s.2(21)). 

2.5 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in all 
places of custody/detention.44

·

Corporal punishment meted out to children in conflict with 
the law in specialized places of custody and detention is 
prohibited under the Juvenile Justice (Care and Protection 
of Children) Act 2015, which includes places of safety 
and special homes for children in conflict with the law in 
the definition of “child care institution”. The prohibition 
on corporal punishment in care institutions (s.82) does 
not apply to children in jails or other places of custody, 
however, the Juvenile Justice (Care and Protection of 
Children) Rules include a broad statement of the principle 
of safety, which says that “at all stages of the process 
juveniles in conflict with the law must not be subjected 
to any harm, abuse, neglect, maltreatment, corporal 
punishment or solitary or otherwise any confinement in 
jails and extreme care shall be taken to avoid any harm to 
the sensitivity of the juvenile”.

Corporal punishment is not a lawful sentence for crimes 
under the Penal Code or the Juvenile Justice (Care and 
Protection of Children) Act. 

2.6 The law clearly defines and prohibits 
mental or emotional abuse of a child.45

·

The Juvenile Justice (Care and Protection of Children) Act, 
2015 does not include a definition of emotional abuse. 
Some forms of emotional abuse could be addressed under 
the provision on “cruelty to a child”, defined to include acts 
of abuse by a caregiver done in a manner likely to cause 
the child unnecessary mental suffering (s.75)

The Protection of Women from Domestic Violence Act 
defines “verbal and emotional abuse” in the context of 
domestic violence as insults, ridicule, humiliation, name-
calling and insults or ridicule and repeated threats to cause 
physical pain (s.3). 

2.7 The law clearly defines and prohibits 
neglect or negligent treatment of a 
child.46 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include a definition of child neglect or 
negligent treatment. The provision on “cruelty to a child” 
includes acts of neglect by a caregiver done in a manner 
likely to cause the child unnecessary mental suffering (s.75).

The Indian Penal Code 1860 also makes it an offence for a 
parent or person with care of a child to expose or leave a 
child in any place with the intention of wholly abandoning 
the child, but this applies only to children under the age of 
12 (s.317). 

2.8 The law clearly defines and prohibits 
torture or other cruel, inhuman or 
degrading treatment of children 
to obtain information or extract a 
confession from a child or as a form of 
discipline, control or sentencing within 
the criminal justice system.47 

·
India has signed but not ratified the UN Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment and has yet to introduced comprehensive 
legislation on this.
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Sexual abuse and exploitation

2.9 An appropriate age of consent to sexual 
activity has been established that is 
the same for boys and girls, and that 
balances the need to protect the child 
with recognition of his/her evolving 
capacities.48

·

Under the Indian Penal Code 1860 the age of consent for 
girls for the purposes of the crime of rape is 18, or 15 years 
with respect to a girl who is married (s.375). (However, the 
Supreme Court ruled in Independent Thought vs. Union of 
India and Anr. [Writ Petition (Civil) No. 382 of 2013 that sexual 
activity with a wife under 18 constitutes rape.) The offence 
of rape is defined only as an act of penetration committed 
by a man against a woman and as such rape of boys is not 
recognized.  All acts of “carnal intercourse against the order 
of nature” are penalized regardless of consent (s.377). In 
September 2018, the Supreme Court ruled that this provision 
is unconstitutional since it discriminates against LGBTQ 
people (Navtej Singh Johar & Ors. vs. Union of India Thr. 
Secretary Ministry of Law and Justice [Writ Petition (Criminal) 
No. 76 of 2016]. Judgement dated September 6, 2018).

The Protection of Children from Sexual Offences Act 2012 
penalizes all sexual acts (penetrative and non-penetrative) 
involving boys and girls under the age of 18, regardless 
of consent. Adolescents may be penalized for consensual 
sexual acts.

2.10 The definition of rape and other sexual 
offences is based on the lack of freely 
given consent.49 

·

The Indian Penal Code 1860 defines rape as an act of 
penetration without consent, defined as unequivocal 
voluntary agreement whereby the woman by 
words, gestures or any form of verbal or non-verbal 
communication, communicates willingness to participate 
in the specific sexual act. The Penal Code states specifically 
that a woman who does not physically resist to the act 
of penetration shall not by the reason only of that fact, 
be regarded as consenting to the sexual activity (s.375). 
However, these provisions are defined in gender-specific 
terms as the law does not recognize rape or other sexual 
acts taking place without the consent of a man or boy. 

2.11 Consent of a child (over the age of 
consent) is not valid if force, coercion 
or threats were used, or the perpetrator 
abused a position of trust, authority or 
situation of vulnerability or dependence 
(including mental or physical disability).50

·
Under the Indian Penal Code 1860 and Protection of 
Children from Sexual Offences Act 2012 consent of a child 
under 18 is not valid in any circumstances. 

2.12 All forms of child sexual abuse are 
penalized (including contact and non-
contact sexual acts, and all penetrative 
and non-penetrative sexual acts), and 
the law provides equal protection to 
boys and girls.51

·

The Indian Penal Code 1896 offence of rape criminalizes 
all forms of penetration (vaginal, anal, oral) of a woman by 
a man using a body part or object (s.375). However, rape 
of boys is not recognized.  The offence of voluntary carnal 
intercourse against the order of nature is not defined as 
broadly to encompass all forms of penetration, and has 
recently been declared unconstitutional (s.377). 

The Protection of Children from Sexual Offences Act 2012 
provides equal protection to boys and girls. The offence of 
penetrative sexual assault is defined broadly to include all 
acts of penetration (vaginal, anal, oral) using a body part 
or object (s.3). Non-penetrative acts are penalized under 
the offence of sexual assault, which makes it an offence to 
touch a child’s vagina, penis, anus or breasts with sexual 
intent, cause a child to touch someone, or does any other 
non-penetrative act involving physical contact (s.7). Non-
contact offences are penalized under the offence of “sexual 
harassment”, which is worded broadly to penalize anyone 
who, with sexual intent, utters any words, makes a sound 
or gesture or exhibits a body part, to a child; makes a child 
exhibit his/her body or any part of body; shows any object 
or media to a child for pornographic purposes; and entices 
a child for pornographic purposes with sexual intent (s.11).
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2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52

·
The Indian Penal Code 1860 offence of rape includes an 
exception stating that sexual intercourse or sexual acts by 
a man with his wife, the wife not being under 15 years of 
age, is not rape (s.375). The Code also includes a separate 
offence of sexual intercourse with a wife without consent, 
but this applies only where the husband and wife are living 
separately and the penalty is significantly lower than for 
rape (between two and seven years imprisonment) (s.376B).  

2.14 The law includes provision to prevent 
criminalizing adolescents of similar 
ages for factually consensual and 
non-exploitative sexual activity,53 for 
example through a defence of ‘peer 
consent’ for children under the legal 
age of consent. 

·
No provision has been made for peer consent.  
All sexual acts between children under 18 constitute  
an offence.

2.15 Sexual harassment is prohibited, and 
is defined to include unwelcome sexual 
behaviour such as physical contact 
and advances, sexually coloured 
remarks, showing pornography and 
sexual demands, whether by words or 
actions.54 

·

The Indian Penal Code 1860 includes offences of sexual 
harassment (defined as physical contact and advances 
involving unwelcome and explicit sexual overtures, 
demand or request for sexual favours, showing 
pornography against the will of a woman, and making 
sexually coloured remarks) (s.354A); assault or use of 
criminal force to compel a woman to disrobe (s.354B); 
stalking (following a woman and repeatedly contacting, or 
attempts to contact a woman to foster personal interaction 
despite a clear indication of disinterest, and monitoring 
a woman’s use of the internet, email or any other form 
of electronic communication (s.354D); and insulting the 
modesty of a women through word, gesture  or act (s.509). 
These offences are all defined as acts committed by a 
man against a woman and therefore do not provide equal 
protection to boys.

The Protection of Children from Sexual Offences Act 2012 
uses the term “sexual harassment” to refer to a broad 
range of acts, including uttering any words, make a sound 
or gesture or exhibits a body part to a child with sexual 
intent, and repeatedly or constantly following, watching or 
contacting a child directly or through electronic, digital or any 
other means with sexual intent (s.11). The offence applies to 
boys and girls.

2.16 Commercial sexual exploitation of 
a child is a distinct offence and is 
defined broadly as the use of a child 
in sexual activities for remuneration 
or any other form of consideration. 
The law penalizes offering, obtaining, 
procuring or providing a child for sexual 
exploitation. 55

·

India lacks a specific and comprehensive provision clearly 
defining and penalizing all acts of commercial sexual 
exploitation of a child.

The Indian Penal Code 1860 criminalizes procuration of a 
girl under the age of 18 but the offence requires the intent 
that the girl be “forced or seduced” to illicit intercourse 
(s.366A). It does not apply to boys (s.366A). The Code 
further penalizing selling (s.372) and buying (s.373) a 
child under the age of 18 (applicable to boys and girls) for 
the purpose of prostitution, illicit intercourse or for any 
unlawful and immoral purpose. The provision is framed 
in out-dated language that suggests the child is an object 
(“sells, lets for hire or otherwise disposes of”). 

The Immoral Traffic (Prevention) Act 1956 criminalizes 
keeping a brothel and allowing premises to be used 
as a brothel (s.3); living off the earnings of a prostitute 
(s.4); procuring (with or without consent) a person for 
prostitution; inducing a person to go from any place, or 
taking a person from one place to another for the purpose 
of prostitution and causing or inducing a person to carry  
on prostitution (s.5); and detaining a person in a brothel 
(s.6), with an aggravated penalty if committed in relation  
to a child under 18 (up to life imprisonment). Prostitution
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is defined as the sexual exploitation or abuse of persons 
for commercial purposes or for consideration in money or 
in kind (s.2(f)). The Act also makes it an offence for anyone 
with custody, charge or care of or in a position of authority 
over any person to cause, aid or abet the “seduction” of 
that person for prostitution (s.9). 

In its 2014 Concluding Observations to India’s country 
report under the OPSC, the UN Committee on the Rights 
of the Child noted that the Penal Code fails to provide a 
specific and comprehensive definition of child prostitution 
and to criminalize the offering, obtaining, procuring or 
providing of a child for child prostitution

2.17 Child pornography (defined as any 
representation, by whatever means, 
of a child engaged in real or simulated 
explicit sexual activities or any 
representation of the sexual parts of a 
child for primarily sexual purposes) is 
a distinct offence and the law penalizes 
producing, distributing, disseminating, 
importing, exporting, offering, selling 
and accessing or possessing child 
pornography.56 

·

Indian law includes a relatively comprehensive definition 
of child pornography but does not penalize all acts as 
required by the OPSC.

The Protection of Children from Sexual Offences Act 2012 
includes the offence of “use of a child for pornographic 
purposes” but not producing, distributing, disseminating, 
importing, exporting, offering, selling, accessing and 
possessing child pornography. Child pornography is 
defined as use of a child in any form of media (including 
television, internet, electronic or print form) which includes 
representation of the sexual organs of a child, use of a 
child engaged in real or simulated sexual acts, or indecent 
or obscene representation of a child (s.13). The use of the 
“use of a child” would appear to preclude virtual, computer 
generated or other child pornography material where an 
actual child was not used in the production. The Act prohibits 
“using” a child for pornographic purposes for the purposes 
of sexual gratification (s.14) and “storing” pornographic 
material involving a child for commercial purposes (s.15).

The Information Technology Act 2000 makes it an offence to 
publish, transmit or causes to be published or transmitted 
material in any electronic form that depicts children engaged 
in a sexually explicit act or conduct (s.67B(1)) or to create 
text or digital images, collect, seek, browse, download, 
advertise, promote, exchange or distribute material in any 
electronic form depicting children in an obscene or indecent 
or sexually explicit manner (s.67B). This penalizes simple 
possession in the form of “downloading” and “collecting” 
and is also framed broadly enough to apply to “virtual” or 
computer generated pornographic material.

The Indian Penal Code 1860 makes it an offence to sell, 
distribute, publicly exhibit, import, export or convey obscene 
material, or to possess obscene material for the purpose of 
sale or distribution. However, simple possession is not an 
offence, there is no specific provision for material depicting 
a child, and the definition of “obscene” requires subjective 
assessment of whether the material is lascivious, appeals to 
the prurient interest, or tends to deprave and corrupt (s.292).

2.18 It is an offence to organize, facilitate or 
promote sexual exploitation of children 
in travel and tourism.57

·

India lacks a specific offence in relation to child sex 
tourism.  Sexual exploitation of children by travellers or 
tourists may be penalized under general offences relating 
to child sexual abuse and commercial sexual exploitation, 
but there is no specific offence to penalize individuals or 
businesses who organize, facilitate or promote sexual 
exploitation of children in travel and tourism. In its 2014 
Concluding Observations to India’s country report under 
the OPSC, the UN Committee on the Rights of the Child 
urged the government to establish and implement an 
effective regulatory framework and take all necessary 
legislative, administrative, social and other measures to 
prevent and eliminate child sex tourism.
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2.19 The law criminalizes misuse of 
technology to sexually abuse or exploit 
children, including sharing sexually 
explicit content with children and online 
solicitation or “grooming” children.58 

·

Indian law does not use the terms “grooming” or “online 
solicitation” but online protection of children is addressed 
under both the Protection of Children from Sexual Offences 
Act 2012 and the Information Technology Act 2000.

Under the Protection of Children from Sexual Offences Act 
2012, the offence of sexual harassment penalizes various 
forms of grooming, online solicitation and “sextortion”. 
It makes it an offence for anyone with sexual intent to 
make a child exhibit his/her body; show any object to a 
child in any form or media for pornographic purposes; 
repeatedly or constantly follow, watch or contact a child 
through electronic, digital or other means; threatens to 
use real or fabricated depiction through electronic, film 
or digital mode, any part of the body of the child or the 
involvement of the child in a sexual act; and entice a child 
for pornographic purposes (s.11). 

The Information and Technology Act 2000 also addresses 
the exploitation of children through the internet and 
cyberbullying. The act makes it an offence to cultivate, 
entice or induce children to online relationship for a sexually 
explicit act or in a manner that may offend a reasonable 
adult (s.67B(c)); to facilitate abusing children online; (s.67B(e)); 
to records in any electronic form own abuse or that of others 
pertaining to sexually explicit acts with children (s.67B(e)); to 
send information that is grossly offensive or has a menacing 
character, or persistency sending information known to be false 
for the purpose of causing annoyance, insult, injury, intimidate, 
hatred or ill will (s.66A); and to intentionally or knowingly 
capture, publish or transmit the image of a private area of 
any person (defined as naked or undergarment clad genitals, 
public area, buttocks or female breasts) without consent under 
circumstances violating that person’s privacy (s.66E);

Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of the 
rights of custody of another person is 
prohibited.59 ·

The Indian Penal Code 1860 makes it an offence to kidnap a 
person and convey him/her outside of India (s.360), to kidnap a 
child by taking or enticing the child away without the consent 
of their guardian (s.361), to abduction a person (which requires 
force or deception) (s.362), and to kidnap or maim a child for 
begging (s.363A). By virtue of the Juvenile Justice (Care and 
Protection of Children) Act 2015, these offences are applicable 
to all children under the age of 18 (s.84).

2.21 The sale of children (defined as any 
act or transaction whereby a child is 
transferred by any person or group of 
persons to another for remuneration or 
any other consideration) is penalized. 60

·

The Indian Penal Code 1860 makes it an offence to buy 
or dispose of any person as a slave (s.370), and also 
penalizing selling (s.372) and buying (s.373) a child under 
the age of 18, but only for the purpose of prostitution or for 
any unlawful and immoral purpose. 

The Juvenile Justice (Care and Protection) Act 2015 
includes a broad provision making it an offence to sell or 
buy a child for any purpose (s.81).  

The Trafficking of Persons (Prevention, Protection and 
Rehabilitation) Bill 2018, (passed by the Lok Sabha (lower 
house) in July 2018) would introduce a new offence of 
buying or selling any person for consideration, punishable 
by not less than 7 years and not more than 10 years 
imprisonment (s.39(1)). 
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2.23 The law makes provision for assistance 
to and protection of child victims of 
trafficking and abduction, including 
measures to facilitate repatriation and 
reintegration.62

·

Under the Immoral Traffic (Prevention) Act 1956, police 
have broad powers to search any premises on their 
own initiative or at the discretion of a Magistrate and to 
rescue and remove a victim (s.15, 16). The victim must be 
brought before a magistrate and subjected to a medical 
examination to determine age, injuries and presence of 
STD (s.15 (5), (5A)). The police can detain victims in safe 
custody for up to 10 days (s.17(1)), with no requirement 
for consent. The magistrate must undertake an inquiry to 
determine if the person is in need of care and protection 
(s.17(2)), taking into account the age, character and 
antecedents of the person and the suitability of her parents, 
guardian or husband for taking charge of her and can make 
an order detaining the victim in a protective home or other 
custody for not less than one year and not more than three 
years (s.17(4)).

STANDARD SCORE RATIONALE

2.22 Trafficking in children and all activities 
related to trafficking are penalized, 
and any recruitment, transportation, 
transfer, harbouring or receipt of a 
child for the purpose of exploitation 
is considered to be trafficking even if 
no coercion, fraud, deception, etc. was 
involved.61

·

The Constitution states that the traffic in human beings and 
other similar forms of forced labour are prohibited and any 
contravention is an offence punishable in accordance with 
law (art. 23).

The Indian Penal Code 1860 defines trafficking as recruiting, 
transporting, harbouring, transferring or receiving a person 
for the purposes of exploitation (including any form of sexual 
exploitation, slavery or practices similar to slavery, servitude, 
or the forced removal of organs), but it requires the use of 
threats, force, or abuse of power even in relation to children 
(s.370). The offence of sexually exploiting a child who has 
been trafficked penalizes anyone who knowingly or having 
reason to believe that a child has been trafficked, engages 
the child for sexual exploitation in any manner (s.370A).  The 
Penal Code also makes it an offence to induce a girl under 
the age of 18 to go from any place or to do any act with intent 
that the girl may be forced or seduced to illicit intercourse 
with another person (s.366A); and to import a girl under the 
age of 21 from another country with the intent that she will 
be forced or induced to illicit intercourse with another person 
(s.366B). However, these provisions apply only to girls and 
only to trafficking for the purposes of sexual exploitation, and 
they require an element of force or “seduction”. 

The Immoral Traffic (Prevention) Act 1956 prohibits 
trafficking for the purposes of prostitution, but also 
requires use of force, coercion, etc. (s.5A) with no 
exception for children.

The Protection of Children from Sexual Offences Act 
2012 makes it an offence to employ, harbour, receive or 
transport a child for the purposes of an offence under the 
Act, but also requires the use of threats, force, coercion, 
abduction, fraud, deception or abuse of power or position 
of trust (s.16).

In its 2014 Concluding Observations to India’s country 
report under the OPSC, the UN Committee on the Rights 
of the Child recommended that the Government of India 
amend the Penal Code with a view to removing the 
requirement of an element of force or other forms of 
coercion, abduction, fraud and deception when recruiting, 
harbouring, transferring, or receiving a child for the purpose 
of exploitation for it to be considered as trafficking.

The Trafficking of Persons (Prevention, Protection and 
Rehabilitation) Bill 2018 does not address this gap.
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The Trafficking of Persons (Prevention, Protection and 
Rehabilitation) Bill 2018 would establish anti-trafficking 
relief and rehabilitation committees at the national, state, 
and district levels, with responsibility for repatriation, 
reintegration and compensation for victims of trafficking. 
The Bill includes broad powers for the police to rescue, 
remove and detain a victim of trafficking in a protective 
home, but requires that child victims be brought before 
the Child Welfare Committee within 24 hours for a decision 
about their care and protection in accordance with the 
Juvenile Justice (Care and Protection of Children) Act 2015 
(s.16, 17, 24).

Child victims of trafficking also fall under the definition of 
children in need of care and protection under the Juvenile 
Justice (Care and Protection of Children) Act 2015. The 
Model Rules state that where the child is a national of 
another country, the Board or the Committee shall inform 
the state government immediately on the child being 
brought before them, which may initiate the process for 
repatriation of the child immediately in consultation with 
the ministries of home affairs and of external affairs, as the 
case may be (Rule 81).

India has also issued a Protocol on Pre-Rescue, Rescue 
and Post-Rescue Operations of Child Victims of Trafficking 
for Commercial Sexual Exploitation (2005) and a Protocol 
on Prevention, Rescue, Repatriation and Rehabilitation of 
Trafficked and Migrant Child Labour (2008).

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual abuse 
and exploitation.63

·

Indian law does not include explicit provisions exempting 
child victims of trafficking and exploitation from liability.

The Immoral Traffic (Prevention) Act 1956 makes it an 
offence to carry on prostitution in specified public places. 
A woman or a girl found guilty might be detained in a 
corrective institution for not less than 2 years and not 
more than 7 years, for “instruction and discipline” (s.10A). 
Children are also subject to prosecution for prostitution 
related offences under the Penal Code, and are not 
exempted from liability for illegal acts committed as a 
consequence of trafficking.

In its 2014 Concluding Observations to India’s country 
report under the OPSC, the UN Committee on the Rights 
of the Child recommended that the government expressly 
stipulate that child victims of the offences under the 
Optional Protocol are not considered as offenders.

The Trafficking of Persons (Prevention, Protection and 
Rehabilitation) Bill 2018 would give victims of trafficking 
some immunity from prosecution but only for offences 
punishable with death, life imprisonment, or 10 years of 
imprisonment, and only for acts done under coercion, 
compulsion, intimidation, threat or undue influence and 
where, at the time of committing the offence, the victim is 
subjected to reasonable apprehension of death, grievous 
hurt or injury (s.45). 
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Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both boys 
and girls,64 and does not allow for 
exceptions based on parental consent, 
or distinctions based on customary/
religious practices.65 

·

The Prohibition of Child Marriages Act 2006 establishes 
18 as the minimum age of marriage for girls and 21 years 
for boys. The Act states that it is applicable to all of India 
except for the State of Jammu and Kashmir and applies 
to all citizens of India (s.1(2)), and therefore appears to 
supersede all personal status laws. The Act makes it an 
offence to contract, perform, conduct, direct or abet a 
child marriage (s.9, 10) and states that child marriages are 
voidable at the option of the child (s.3) and also allows the 
court to issue injunctions to prevent a child marriage (s.13).

The Hindu Marriage Act 1955 (s.5(c)(iii)), which is applicable 
to any person who is Hindu, Buddhist, Jainism or Sikh, the 
Parsi Marriage and Divorce Act 1936 (s.3(1)(c)) and the Indian 
Christian Marriage Act 1872 (s.60) similarly establish 18 as 
the minimum age for marriage for girls and 21 for boys, 
but there is no similar provision with respect to Muslim 
marriages, which by virtue of the Muslim Personal Law 
(Shariat) Application Act 1937 are governed by Sharia law.

2.26 The law requires free and full consent 
of the intending spouses and prohibits 
forced marriage.66

·

The Hindu Marriage Act 1955 does not explicitly require 
consent of both parties, but does require that neither party 
be incapable of giving consent due to “unsound mind” and 
makes marriages voidable where consent was obtained by 
force or by fraud (s.5). There is no similar provision under 
the Parsi Marriage and Divorce Act or the India Christian 
Marriage Act. Forced marriage is not an offence under the 
Penal Code or marriage laws. Sharia law governs Muslim 
marriages and views marriage as a contract requiring 
consent of both parties.

The Prohibition of Child Marriages Act 2006 states that a 
marriage is null and void if the child was taken or enticed 
from their lawful guardian; by force compelled, or by any 
deceitful means induced to go from any place; sold for the 
purpose of marriage; and made to go through a form of 
marriage or if the minor is married after which the minor is 
sold or trafficked or used for immoral purposes (s.12). 

2.27 It is compulsory for all marriages to be 
registered by a competent authority, 
whether contracted civilly or according 
to custom or religious law.67

·
Registration of marriages is compulsory under the Parsi 
Marriage and Divorce Act 1936 (s.6) and the Indian Christian 
Marriage Act 1872 (s.27) but not the Muslim Personal Law 
(Shariat) Application Act 1937 or the Hindu Marriage Act 
1955. The latter states that the State Governments may 
make rules regarding the registration of marriages, including 
making registration compulsory, but does not require it 
(s.8). Under both the Hindu Marriage Act 1955 (s.8(5)) and 
the Parsi Marriage and Divorce Act 1936 (s.17), the failure to 
register does not affect the validity of the marriage.

2.28 Proof of age of the prospective spouses 
is required prior to solemnization.68 · Laws do not specifically require proof of age.

2.29 The law recognizes child/forced 
marriages that include dowry payments 
or bride price as a form of sale of 
children.69 ·

The Juvenile Justice (Care and Protection) Act 2015 makes 
it an offence to sell or buy a child for any purpose (s.81) but 
does not specifically identify child or forced marriages that 
include dowry payments as a form of sale of children. 

The Prohibition of Child Marriages Act 2006 states that 
where a child is sold for the purpose of marriage, the 
marriage is null and void (s.12).
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The Dowry Prohibition Act 1961 (as amended in 1984 and 
1986) makes it an offence to give or take dowry (s.3) and 
to demand dowry (s.4), and states that any agreement for 
taking dowry is void (s.5). Dowry is defined broadly as any 
property or valuable security given (or agreed to be given) 
either directly or indirectly, in connection with a marriage 
(s.2). However, the Act does not apply to dower or mahr 
in the case of persons to whom the Muslim Personal Law 
(Shariat) applies (s.2(b)).

Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the same as 
the age for completion of compulsory 
schooling.70

·

The Child Labour (Prohibition and Regulation) Act 1986 
(as amended) prohibits the employment of children under 
the age of 14 other than helping his or her family or family 
enterprise and working as an artist in an audio-visual 
entertainment industry (s.3). Children under the age of 14 
are prohibited from working in factories (Factories Act 1948 
(s.67), children under 15 cannot work at sea (Merchant 
Shipping Act 1958 (s.109), and the minimum age for 
working in mines is 18 (Mines Act 1952 (s.40).

Pursuant to the Constitution (art. 21-A) and the Right of 
Children to Free and Compulsory Education Act 2009, the 
age for compulsory schooling is 14 (s.3).

2.31 If the law permits children under the 
minimum age to engage in ‘light work’, 
the minimum age is at least 13, and the 
law defines and regulates the types of 
light work that children can engage in.71 

·

The Child Labour (Prohibition and Regulation) 1986 
outlines conditions of work for children under the 
minimum age for employment (14), but it does not set a 
minimum age of at least 13 for this “light work”. 

The regulations state that children under 14 who work 
for family or for a family enterprise cannot engage 
in any hazardous occupations or processes set out in 
the Schedule, and can only work after school hours or 
during vacations. Work as an artist in an audio-visual 
entertainment industry is subject to prescribed conditions 
and safety measures, and also cannot affect the school 
education of the child (s.3). The Schedule lists occupations 
(non-industrial activity) and processes (industrial activity) 
where children are prohibited to help in family or family 
enterprises, including domestic work or servants, dhabas 
(roadside eateries), restaurants, hotels, motels, resort, 
beedi making, carpet weaving, etc.

The Child Labour (Prohibition and Regulation) Amendment 
Rules 2017 further regulate the permissible types and 
conditions of work for children engaged in a family 
enterprise or artistic work. Children working for a family 
enterprise must not perform any tasks during school hours 
and between 7 p.m. and 8 a.m.; must not be engaged in 
tasks that hinder or interfere with the right to education 
of the child, his/her attendance in the school, or which 
may adversely affect his/her education, including activities 
which are inseparably associated to complete education 
such as homework or any extra- curricular activity assigned 
to him by the school.

2.32 Provisions are in place regulating 
permissible work by children, including 
regulations defining minimum wages 
and the hours and conditions of work.72 ·

The Child and Adolescent Labour (Prohibition and 
Regulation) Act 1986 (as amended) defines hours and 
conditions of work for adolescents (aged 14 to under 18). 
Adolescents are not permitted to work for more than six 
hours per day, are required to a one hour rest break every 
three hours, cannot work at night (between 7 p.m. and 8 
a.m.), cannot be required or permitted to work overtime, 
and are entitled to at least one holiday per week (s.7). 
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2.33 Engaging a child under the age of 18 
in the worst forms of child labour, 
including all work that is likely to 
jeopardize his/her health, safety or 
morals, is prohibited.73 ·

The Child and Adolescent Labour (Prohibition and 
Regulation) Act 1986 (as amended) states that no 
adolescent (defined as a person between the ages of 14 
and under 18), shall be employed or permitted to work in 
any of the hazardous occupations or processes set forth in 
the Schedule (s.3A). 

2.34 Regulations are in place to clearly 
define prohibited hazardous or harmful 
work.74

·
The hazardous work listed in the Schedule (updated 
2017) to Child and Adolescent Labour (Prohibition and 
Regulation) Act 1986 focuses primarily on hazardous  
manufacturing work and is not comprehensive. It does 
not address work in the agricultural sector, domestic 
work, garment production, carpet making, or work in the 
entertainment or hospitality industries.

2.35 Child labour rules apply to children 
working in both the formal and informal 
sectors, including domestic work.75 · The Child and Adolescent Labour (Prohibition and 

Regulation) Act 1986 applies broadly to work in the formal 
and informal sectors, including domestic work. 

2.36 Violations of child labour laws are 
punishable by appropriate penalties. It 
is a criminal offence to involve children 
in the worst forms of child labour, 
including slavery or practices similar 
to slavery, debt bondage and serfdom, 
forced or compulsory labour, and use of 
children for elicit activities such as drug 
trafficking.76 ·

Under the Child and Adolescent Labour (Prohibition and 
Regulation) Act 1986, the maximum penalty for employing 
a child or adolescent contrary to the Act is up to two years 
imprisonment and a fine (s.14). 

Forced, compulsory and bonded labour are penalized 
under the Penal Code 1860 (s.370, 374), and the Bonded 
Labour System (Abolition) Act 1985 (s.3) and use of 
children in drug trafficking is penalized under the Narcotic 
Drugs and Psychotropic Substance Act (s.32B(c)). The 
Juvenile Justice (Care and Protection Act) 2015 also 
penalizes forced or bonded labour of children (s.79) and 
makes it an offence to employ a child for begging (s.76), 
to use a child for vending, peddling, carrying, supplying 
or smuggling any intoxicating liquor, narcotic drug or 
psychotropic substance (s.78), and to use a child for illegal 
activities either individually or as a gang (s.83(2)). 

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 into 
the armed forces.77 

N/A
India does not have conscription

2.38 The law sets a minimum age of at least 
15 years for voluntary recruitment 
into the armed forces.78 If voluntary 
recruitment of children under 18 is 
permitted, safeguards are in place 
to verify age and to ensure that 
recruitment is genuinely voluntary (not 
forced or coerced), fully informed, and 
with informed consent of the child’s 
parent/guardian.79 ·

In its latest States Party report under the Optional Protocol 
to the CRC on the Involvement of Children in Armed 
Conflict, the government advised that the minimum age for 
recruitment into the Armed Forces of India (army, air force 
and navy) is 16 and a half years, but that recruits are sent to 
operational areas only after attaining 18 years of age. Birth 
certificate and high school/school pass-out certificates are 
used to verify age.

In its Concluding Observation, the UN Committee on the 
Rights of the Child expressed its concern at the lack of 
effective mechanisms to verify the age of incoming recruits 
and urged the government to establish the minimum age 
for recruitment into the armed forces at 18 years and to 
ensure consistent and effective verification of the age of 
individual recruits to effectively prevent the recruitment of 
children into the armed forces. 

2.39 The law criminalizes the recruitment or 
use in hostilities of children under the 
age of 18 by armed groups.80  ·

The Juvenile Justice (Care and Protection) Act 2015 makes 
it an offence for any non-State, self-styled militant group 
or outfit declared as such by the Central Government, to 
recruit or use any child under the age of 18 for any purpose, 
punishable by up to seven years imprisonment (s.83 (1)). 
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Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion and 
female infanticide.81

·
Sex-selection abortions and female infanticide are 
addressed under the Pre-conception and Pre-natal 
Diagnostic Techniques (Prohibition of Sex Selection) Act 
1994, which prohibits anyone from conducting or aiding in 
sex selection (s.3A), communicating the sex of a foetus (s.5), 
providing pre-natal testing for the purposes of determining 
sex of a foetus (s.6), and restricting the sale of ultrasound 
equipment to registered persons or clinics (s.3B). 

2.41 The law prohibits and adequately sanctions 
female genital mutilation/cutting.82 · FGM/C is practiced in some communities but has not been 

addressed in the law. 

2.42 The law prohibits and adequately 
sanctions honour crimes and dowry-
related violence.83 It explicitly prohibits 
discriminatory legal defences or 
mitigating factors based on culture, 
religion or male privilege, traditional 
apologies, pardons from the families 
of victims/survivors or the subsequent 
marriage of the victim/survivor of 
sexual assault to the perpetrator.84 ·

The Penal Code 1860 includes the offence of dowry death 
and makes husbands or relatives liable for imprisonment 
for between seven years and life imprisonment if a woman 
dies within seven years of marriage from burns, bodily 
injury or other circumstances and it is shown that before 
her death she was subjected to cruelty or harassment by 
her husband and his relatives for, or in connection with, 
any demand for dowry (s.304B).  However, dowry violence 
that does not result in death is not addressed, and there is 
no legislation to explicitly prohibit honour killings.

The Dowry Prohibition Act 1961 (as amended in 1984 and 
1986) makes it an offence to give or take dowry (s.3) and to 
demand dowry (s.4), and states that any agreement for taking 
dowry is void (s.5). Dowry is defined broadly as any property 
or valuable security given or agreed to be given either directly 
or indirectly, in connection with a marriage (s.2)). However, the 
Act does not apply to dower or mahr in the case of persons to 
whom the Muslim Personal Law (Shariat) applies (s.2(b)). 

2.43 National laws identify and prohibit other 
practices harmful to children, and any 
laws, norms or practices (traditional, 
customary or religious) that justify 
or condone such harmful practices 
against children, promote gender-based 
violence or discriminate on the grounds 
of gender are repealed.85

·

The Penal Code 1860 addresses acid attacks by making it 
an offence to voluntarily cause grievous hurt by use of acid, 
punishable by a minimum of 10 years imprisonment and 
up to life imprisonment (s.326A), and voluntarily throwing 
or attempting to throw acid, punishable by a minimum of 
five years and up to 10 years imprisonment (s.326B).

The Scheduled Castes and the Scheduled Tribes 
(Prevention of Atrocities) Act (as amended) prohibits a 
range of abusive, degrading, humiliating, harmful and 
exploitive practices, including forced or bonded labour 
and the practice of devadasi (where a women or girl is 
"dedicated" to worship and service of a deity or a temple) 
(s.3). The Act also states that it is the responsibility of 
the state to make arrangements for the protection of 
victims, their dependents, and witnesses against any kind 
of intimidation or coercion or inducement or violence 
or threats of violence, and victim must be treated with 
fairness, respect and dignity and with due regard to any 
special need that arises because of the victim’s age or 
gender or educational disadvantage or poverty (s.15A).

Extraterritoriality and extradition

2.44 Offences in relation to child abduction, 
sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
apply to conduct committed both 
domestically and transnationally.86 ·

Offences in relation to the abduction, sale, trafficking and 
sexual exploitation of children under the Penal Code 1860, 
the Immoral Traffic (Prevention) Act 1956, and Protection of 
Children from Sexual Offences Act 2012 are not explicitly 
framed as applying to acts committed both domestically 
and transnationally, other than the Penal Code offences 
of kidnapping (s.360) and importing a girl from a foreign 
country for seduction (s.366B). By virtue of section 4, the 
Penal Code offences apply to any act committed by an 
Indian citizen in any place in or beyond India (s.4). 
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2.45 Penal laws allow for jurisdiction when 
the alleged offender is a national of 
that State or a person who has his/her 
habitual residence in its territory, and/
or when the victim is a national of that 
State.87 ·

The Indian Penal Code 1890 includes a provision on 
extra-territorial offences that allows the courts to exercise 
jurisdiction in cases where an Indian citizen commits an 
offence under the Penal Code outside of India (s.4). Under 
the Information and Technology Act 2008, computer-related 
offences against children apply to any offence committed 
outside India by any person, irrespective of his nationality, 
if the act involves a computer, computer system or 
computer network located in India (s.75).

However, India law does not allow for extraterritorial 
jurisdiction where the victim is a national.

2.46 Abduction, sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
are extraditable offences and included 
in any extradition treaty.88

·

Pursuant to the Extradition Act 1962, extraditable offences 
include any offence listed in an extradition treaty with a 
foreign State, and in relation to a foreign State other than 
a treaty State, any offence punishable with imprisonment 
of at least one year (s.2(c)).  The Act also states that the 
Central Government may, by notified order, treat any 
Convention to which India and a foreign State are parties, 
as an extradition treaty for extradition in respect of the 
offences specified in that Convention (s.3(4)). It is not clear 
if the Optional Protocols to the CRC have been notified in 
accordance with this provision.

3. JUSTICE FOR CHILDREN

STANDARD SCORE RATIONALE

A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid by 
reason of age89 or gender.90 ·

The Evidence Act states that all persons are competent 
to testify unless the court considers that they are 
prevented from understanding the questions put to 
them or giving rational answers by reason of tender 
years (s.118), and does not presume children’s 
testimony to be invalid by reason of age alone. 

3.2 Children’s evidence is not presumed 
unreliable or untrustworthy by reason 
of age alone.91 ·

The Evidence Act states that no particular number of 
witnesses is required for the proof of any fact (s.134), 
and there is no legal requirement that children’s 
evidence be corroborated or treated as unreliable. 

3.3 Criminal proceedings against 
perpetrators of crimes against children 
can always be initiated ex officio by the 
police or prosecutor and do not require 
consent of a parent/guardian, or official 
complaint filed by the child or a parent/
guardian.92

·

Under Indian law, crimes involving violence against 
a child can be initiated ex officio and do not require 
a complaint from the victim or consent of a parent/
guardian. The Protection of Children from Sexual 
Offences Act 2012 states that the Special Court may 
take cognizance of any offence, without the accused 
being committed to it for trial, upon receiving a 
complaint of facts which constitute such offence, or 
upon a police report of such facts (s.33). Anyone can 
report an offence under the Act to the police, and the 
police are required to investigate and report to the 
Special Court. 

The Criminal Procedure Code 1973 distinguishes 
between cognizable offences (which are subject to 
arrest and investigation by the police without a warrant 
or court approval) and non-cognizable offences 
(investigation and prosecution must be approved by 
the courts). Pursuant to the Schedule to the Criminal 
Procedure Code, most crimes involving violence 
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against children are cognizable, including rape, sexual 
harassment, trafficking in children and child marriage 
offences, and police can initiate an investigation on 
their own initiative or based on any information or 
complaint. The Criminal Procedure Code makes it 
mandatory for the police to record the statement of any 
victim of rape as soon as the commission of the offence 
is brought to their attention (s.164(5A)). For non-
cognizable offences, a magistrate can initiate a case 
based on a complaint, a police report, or on information 
from any other person (s.190). However, marital rape is 
non-cognizable and the Criminal Procedure Code states 
that the court cannot take cognizance of an offence 
of rape of a woman below the age of 18 years by her 
own husband after a lapse of one year from the date of 
commission of the offence (s.198(6)).

3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it is in 
the best interests of the child, taking 
into account any power imbalance and 
the vulnerability of the child or his or 
her family in consenting to a settlement, 
and does not involve harmful practices. 
Resorting to informal justice systems 
does not jeopardize children’s rights or 
preclude child victims from accessing 
the formal justice system.93

·

The Indian Penal Code 1860 and the Criminal 
Procedure Code 1973 distinguish between 
compoundable offences (which may be privately 
settled between the parties) and non-compoundable 
offences, which cannot be withdrawn. Where the 
victim is a child, a person “competent to contract 
on the child’s behalf” can agree to the settlement 
(Criminal Procedure Code, section 320(4)(a)). Pursuant 
to the Schedule to the Penal Code 1860, many crimes 
of violence against children are non-compoundable, 
including murder, rape, and sexual assault and sexual 
harassment. Offences against children under the 
Information Technology Act, 2000 and the Protection 
of Children from Sexual Offences Act 2012 are not 
compoundable. However, voluntarily causing hurt, 
assault, criminal intimidation and assault of a child 
are compoundable (s.320 of the Penal Code), as are 
some offences under the Child and Adolescent Labour 
(Regulation) Act 1986 (s.14D).

3.5 The law recognizes the vulnerability 
of child victims and the need to adapt 
procedures to their special needs, 
and the best interest of the child is a 
primary consideration guiding the entire 
process.94

·
The Protection of Children from Sexual Offences Act 
2012 recognizes the vulnerability of child victims and 
witnesses and requires that measures be taken to 
safeguard the rights and dignity of the child at every 
stage of the criminal justice process. However, these 
provisions apply only to children who are victims of 
sexual offences.  

3.6 The law makes provision for child 
victims to be provided appropriate 
accompaniment and support services 
throughout the legal process, including 
legal representation and support and 
accompaniment by a parent, guardian 
or victim/witness specialist.95 

·

The Protection of Children from Sexual Offences 
Act 2012 requires state that any statement of a child 
victim taken by the police or court must be taken in 
the presence of the child’s parent or other person in 
whom the child has trust or confidence. Where a child 
has a disability, the police officer or magistrate should 
also seek the assistance of a special educator or other 
expert (s.26). The Special Court must also allow a 
family member, a guardian, a friend or a relative, in 
whom the child has trust or confidence, to be present 
in the court (s.33(4)). The Act also states that the family 
or the guardian of the child (but not he child him/
herself) are entitled to the assistance of legal counsel 
of their choice, and if the family are unable to afford 
a legal counsel, the Legal Services Authority must 
provide a lawyer for them (s.40). 
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The Protection of Children from Sexual Offences Rules 
2012 make provision for a victim support person 
to be appointed by the Child Welfare Committee to 
provide assistance to the child through the process 
of investigation and trial, including keeping the child 
informed as to the proceedings of the case, informing 
the child of the role he/she may play in the judicial 
process, and ensuring that any concerns that the 
child may have regarding safety and the manner in 
which he/she would like to testify are conveyed to the 
relevant authorities (s.7(7),(8)).

3.7 Cases involving child victims and 
witnesses are required to be expedited 
and completed without undue delay.96

·

The Protection of Children from Sexual Offences Act 
2012 requires that trials with respect to all offences 
under that Act be completed, “as far as possible” 
within a period of one year from the date of taking 
cognizance of the offence (s.35).

The Code of Criminal Procedure 1973 requires every 
investigation to be completed without unnecessary 
delay (s.173(1)) and states that investigations in 
relation to rape of a child should be completed within 
three months (s.173(1A)). In addition, trials in relation 
to rape and other sexual offences should be completed 
“as far as possible” within a period of two months 
from the date the charge sheet was filed (s.309). 

3.8 Provision is made for measures to 
reduce hardship and assist children 
to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, recesses 
during a child’s testimony, hearings 
scheduled at times of day appropriate 
to the age and maturity of the child, 
closed court proceedings, protection 
from being cross-examined by the 
alleged perpetrator, and use of screens, 
close circuit television, video-taped 
statements and other testimonial aids.97

·

The Protection of Children from Sexual Offences Act 
2012 outlines special procedures for investigation and 
trial of sexual offences against children, however these 
provisions apply only to offences under the Act and 
offences under the Information Technology Act 2000 
relating to children.

The Protection of Children from Sexual Offences Act 2012 
requires that the statement of a child be recorded at the 
child’s residence or place of his/her choice and, where 
practicable, by a woman police officer. The police officer 
must not be uniform and must ensure that the child does 
not come into contact with the accused (s.24(1)). When 
a magistrate records a child’s statement the advocate 
of the accused is not permitted to be present (s.25(1)). 
Children’s statements must be recorded in the presence 
of the child’s parents or other person in whom the child 
has trust and confidence, where necessary with the 
assistance of a translator or interpreter, and wherever 
possible should be audio-recorded (s.26). If the child has 
a physical or mental disability, the magistrate or police 
officer may seek assistance of a special educator or other 
qualified person (s.26(3)). 

Chapter VII of the Act also makes provision for the 
establishment of special courts (s.28) and appointment 
of special public prosecutors (s.32) to ensure speedy 
trial of offences under the Act. The Special Court must 
create a child-friendly atmosphere by allowing a family 
member, a guardian, a friend or a relative, in whom the 
child has trust or confidence, to be present in the court 
(s.33(4) and proceedings must be held in camera (s.37). 
The Special Court may, if it is considered necessary, 
permit frequent breaks for the child during the trial 
and must ensure that the child is not called repeatedly 
to testify in the Court (s.33(2),(3)). In addition, the 
Special Court must not permit aggressive questioning 
or character assassination of the child, must ensure 
that dignity of the child is maintained at all times 
during the trial, and must ensure that all questions 
under examination-in-chief, cross-examination or re-
examination are put to the child through the Court (s.33). 
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The Special Court is also required to take measures to 
ensure that the child does not see the accused at the 
time of testifying, including by recording the child’s 
statement through video conferencing, using single 
visibility mirrors, curtains or any other device (s.36). 

The Code of Criminal Procedure 1973 also states 
recording the statement of a rape victim should be 
done at the victim’s residence or in the place of her 
choice, and as far as practicable by a woman police 
officer in the presence of her parents, guardian, near 
relatives or social worker (s.157) and where possible 
video-recorded (s.54(b)). The Court must ensure that 
a rape victim under the age of 18 is not confronted 
by the accused at the time of taking her evidence, 
whilst also maintaining the accused’s right to cross-
examination (s.273). All rape cases must be tried by 
a court presided over by a woman judge as far as 
practicable (s.26). Trials must be conducted in camera 
for cases of rape and sexual offences under the Penal 
Code and for offences under the Immoral Traffic 
Prevention Act (s.22(2)).

3.9 Child victims are guaranteed the right 
to privacy, and there are restrictions 
on publication of any information that 
might identify the child.98

·

The Code of Criminal Procedure 1973 states that 
where proceedings are held in camera, it shall not be 
lawful for any person to print or publish any matter 
in relation to any such proceedings, except with 'the 
previous permission of the court. The Penal Code 1890 
also makes it an offence to disclose the identity of any 
person against whom a sexual offence is alleged to 
have been committed (s.228A).

The Protection of Children from Sexual Offences 
Act 2012 prohibits the media from disclosing the 
identity of a child or any particulars that may lead 
to the disclosure of the child’s identity, unless the 
court permits disclosure in the interests of the child 
(s.23(2)).  Police must ensure that the identity of the 
child is protected from the public media (s.24(5)), and 
the Special Court must ensure that the identity of the 
child is not disclosed at any time during the course of 
investigation or trial (s.33(7)).

The Juvenile Justice (Care and Protection Act) 2015 
similarly prohibits reporting of any information that 
may lead to the identification of a child in need of care 
and protection or a child victim or witness of a crime, 
unless the Child Welfare Committee has permitted 
disclosure in the best interest of the child (s.74). 

3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation and 
retaliation, including prohibition on 
the disclosure of information about 
the victim’s identity and whereabouts, 
and “no-contact” bail conditions or 
restraining orders.99 ·

Under the Code of Criminal Procedure 1973, most 
crimes of violence against children are non-bailable. 
The Code does not specifically state that the court 
must take into account the safety of the victim when 
making decisions about bail or setting conditions of 
release. However, in relation to rape and other sexual 
offence, it is mandatory to have informant or any 
person authorized by him/her at the time of hearing of 
the application for bail (s.439(1A)).

The Protection of Children from Sexual Offences Act 
2012 does not include any special provision with respect 
to the granting of bail for offences under the Act. 
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3.11 Child victims have access to adequate 
procedures to seek compensation for 
damages, and the law outlines clear, 
accessible procedures for making 
compensation claims.100 

·

The Protection of Children from Sexual Offences Act 
2012 state that, in appropriate cases, the Special Court 
may, in addition to the punishment, direct payment of 
such compensation as may be prescribed to the child 
for any physical or mental trauma caused to him/her 
or for immediate rehabilitation of the child (s.33(8)). 
The Protection of Children from Sexual Offences 
Rules 2012 authorize the Court to order interim 
compensation to meet the child’s immediate need 
for relief and rehabilitation at any stage after the first 
information report is filed (s.7). 

Under the Code of Criminal Procedure 1973, criminal 
courts also have broad discretion to order an accused 
to pay compensation to the victim, or to order that all 
or part of a fine imposed on an accused be paid to the 
victim as compensation for any loss or injury caused 
by the offence (s.357). It also requires that a victim 
compensation scheme be put in place by the central 
and state governments (s.357A). 

B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the right to be 
presumed innocent until proven guilty, 
to be notified promptly of the charges, 
not to be compelled to give testimony 
or confess guilt, to present evidence and 
cross-examine witnesses, and to appeal 
against conviction and sentence.101

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 general principles include a statement of 
children’s right to the presumption of innocence and 
to basic procedural standards of fairness, including 
the right to a fair hearing, the rule against bias, and 
the right to review (s.3). The Constitution guarantees 
everyone the right against self-incrimination (art. 20).

3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate and 
distinct approach from the adult 
criminal justice system and to ensure 
that the best interest of the child is a 
primary consideration guiding the entire 
process.102 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 provides detailed guidance on the separate 
and distinct handling of children in conflict with the law, 
and states that the Act takes precedence over anything 
contained in any other law regarding the apprehension, 
detention, prosecution, penalty or imprisonment, 
rehabilitation and social reintegration of children in 
conflict with the law (s.1(4)). The Act’s statement of 
guiding principles emphasize respect for children’s 
dignity, the right to participation, primacy of the best 
interest of the child, the use of positive measures, 
non-stigmatization, non-waiver of rights, equality and 
non-discrimination, institutionalization as a last resort, 
restoration and reparation, and diversion (s.3).

3.14 Children have the right to the presence 
and assistance of their parents at all 
stages of the proceedings, and parents 
may be required to attend in the 
interests of the child.103 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include an explicit statement of 
children’s right to have the assistance of a parent or 
guardian at all stages of the proceedings, but does state 
that one of the responsibilities of the Juvenile Justice 
Board is to ensure informed participation of the child 
and the parent or guardian, in every step of the process 
(s.8(3)(a)). The Act states that the Juvenile Justice 
Board may, whenever it sees, require any parent or 
guardian having charge of the child to be present at 
any proceeding in respect of that child (s.90). Police are 
required, upon apprehension of a child, to inform the 
parent or guardian of such child, if they can be found, 
and direct them to be present at the Board before which 
the child is produced (s.13), but there is no requirement 
for a parent or guardian to be present during any police 
questioning or other investigative acts.  The Juvenile 
Justice (Care and Protection of Children) Rules 2016 
state that the parent or guardian may (but are not 
required) to be present during the interview of the child 
by the police (Rule 8(3)(v)). 
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The Code of Criminal Procedure 1973 states that any 
person arrested and interrogated by the police has 
the right to meet an advocate of his/her choice during 
interrogation, though not throughout interrogation 
(s.41D).

3.15 Children have the right to legal or other 
appropriate assistance,104 including 
access to free legal aid under the same 
or more lenient conditions as adults.105

·

The Constitution states that any person arrested or 
detained cannot be denied the right to consult with 
and defended by a legal practitioner of his/her choice 
(art. 22(1)). The State must ensure the legal system 
continues to promote justice on a basis of equal 
opportunity, and in particular provide free legal aid so 
that opportunities for securing justice are not denied 
to any citizen by reason of economic or other disability 
(art. 39).

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include an explicit right for children 
to have a legal aid lawyer appointed, but states that it 
is the responsibility of the Juvenile Justice Board to 
ensure availability of legal aid for children through the 
legal services institutions (s.8).

Under the Legal Aid Act, national, state, and district 
Legal Services Authorities have been established to 
manage legal aid services. The Act states that every 
person who has to file or defend a case is entitled 
to legal services if that person falls within specified 
groups, including children (s.12 (c)). 

3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that, wherever necessary, the Juvenile 
Justice Board must provide an interpreter or translator, 
having such qualifications, experience, and on 
payment of such fees as may be prescribed, to the 
child if he/she fails to understand the language used in 
the proceedings (s.8(d)).

3.17 Children are not liable for ‘status 
offences’, meaning any conduct not 
considered an offence if committed 
by an adult such as truancy, curfew 
violations, or child marriage.107

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include any status offence and states 
that a child employed or used for the purposes of 
begging must not be considered a child in conflict with 
law under any circumstances (s.76)

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been established108 as 
at least 14 years.109

·

The Indian Penal Code 1860 establishes 7 as the 
minimum age of criminal responsibility (s.82). Children 
between the age of 7 and under 12 years of age are 
not criminally liable if they have not attained sufficient 
maturity of understanding to judge the nature and 
consequences of their conduct on that occasion (s.83). 

The Juvenile Justice (Care and Protection of Children) 
Act 2015 says that a child shall be presumed to be 
“innocent of any mala fide or criminal intent” up to the 
age of 18 years (s.3(i)), but are nonetheless subject to 
prosecution for criminal offences and application of 
penalties under the Act. 
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3.19 Special juvenile justice protections 
apply to all children under the age of 
18 at the time of the alleged offence, 
regardless of the nature or seriousness 
of the offence.110

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 defines a “child in conflict with law” as a 
child who is alleged or found to have committed an 
offence and who has not completed 18 years of age 
on the date of commission of the offence (s.2(13)). The 
procedural protection under the Act generally applies 
to all children under the age of 18. However, the Act 
gives the Juvenile Justice Board broad discretion to 
transfer children to the Children’s Court to be tried as 
an adult, provided the child is 16 years of age or older 
and charged with a “heinous offence” (s.15, 18(3)). A 
heinous offence is any offence for which the minimum 
punishment under the Indian Penal Code or any other 
law is imprisonment for seven years or more (s.2(33)). 
In conducting the trial, the Court must consider the 
special needs of the child, the tenets of fair trial, and 
maintain a child friendly atmosphere (s.19(i)). 

3.20 Guidance is provided on how to make 
accurate age assessments, and the 
child has the right to the benefit of the 
doubt.111 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that where the Juvenile Justice Board 
has reasonable grounds for doubt regarding whether the 
person brought before it is a child or not, the Board must 
undertake the process of age determination, by seeking 
evidence and obtaining the date of birth certificate from 
the school, or the matriculation or equivalent certificate 
from the concerned examination Board, if available, 
and in the absence thereof, the birth certificate given by 
a corporation or a municipal authority or a panchayat.  
Only in the absence of these documents should age be 
determined by an ossification test or any other latest 
medical age determination test (s.94). 

Arrest, investigation and pre-trial detention

3.21 Children have the right to be informed 
promptly of their rights and of the 
charges against them, in language they 
can understand.112

·

The Constitution states that no person who is arrested 
shall be detained in custody without being informed, as 
soon as possible, of the grounds for such arrest (art. 22(1)).

The Code of Criminal Procedure 1973 requires the 
police, when arresting any person, to forthwith 
communicate to him full particulars of the offence 
for which he is arrested or other grounds for such 
arrest (s.50). However, the Juvenile Justice (Care and 
Protection of Children) Act 2015 does not make any 
provision for children to be informed of their rights, 
and to have their rights and the reason for their arrest 
explained to them in language appropriate to their age.

3.22 There are restrictions on the arrest of 
children and on police use of force, 
handcuffs and restraints against 
children.113

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include any restrictions on the use of 
arrest, force, handcuffs or restraints against children. 
However, the Juvenile Justice (Care and Protection 
of Children) Model Rules 2016 state that power to 
apprehend must be used only for children alleged to 
have committed a heinous offence (s.8). In addition, 
police must not use handcuffs, chain or otherwise 
fetter a child and must not use any coercion or force 
against the child (s.8(3)(ii)).

3.23 Police are required to immediately 
notify parents upon the apprehension/
arrest of a child.114 

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that where a child is apprehended 
by the police, the Child Welfare Police Officer or the 
special juvenile police unit to which such child is 
brought, must, as soon as possible after apprehending 
the child, inform the parent or guardian of such child, if 
they can be found, and direct them to be present at the 
Board before which the child is produced (s.13).
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3.24 Children who are detained by the police 
have the right to challenge the legality 
of their detention before a court or other 
competent authority, and to a prompt 
decision.115 If a child is held in police 
custody, she/he must be brought before 
the court within 24 hours.116 ·

The Constitution states that everyone who is arrested 
and detained in custody must be produced before the 
nearest magistrate within 24 hours of arrest excluding 
the time necessary for the journey (art. 22(2)).  

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires the police to produce a child before 
the Juvenile Justice Board without any loss of time, but 
within 24 hours of apprehending the child, excluding 
the time necessary for the journey. Pending their 
appearance before the Board, children cannot be placed 
in a police lockup or lodged in a jail but may be sent to 
an observation home or place of safety (s.10(1)).

3.25 Pre-trial detention (remand) may be 
used only as a last resort and for the 
shortest possible period of time,117 and 
there are clearly stated conditions for 
when pre-trial detention of a child may 
be justified.118

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 guiding principles state that a child shall be 
placed in institutional care as a step of last resort after 
making a reasonable inquiry (s.3 (xii), but it is not clear 
from the phrasing if this applies to children in conflict 
with the law, or only alternative care placements for 
children in need of care and protection. 

The Act creates a presumption in favour of release and 
gives police and the Juvenile Justice Board discretion 
to release a child for any bailable or non-bailable 
offence. However, it also includes broad grounds for 
denying bail where release is likely to bring the child 
into association with any known criminal or expose the 
child to moral, physical or psychological danger, or the 
child’s release would defeat the ends of justice (s.12). 

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; placing 
the child under the custody of a parent 
or relative; or placement with a family 
or other suitable home.119 

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 allows for children to be released on bail, with 
or without surety, or placed under the supervision of 
a probation officer or under the care of any fit person 
(s.12(1)). If the child cannot fulfil the conditions of bail 
within seven days, he/she must be brought back before 
the Board to modify the conditions (s.12(4)). Children 
who are not released must be sent to an observation 
home or place of safety (s.12(2),(3)).

3.27 The pre-trial detention of children is 
regularly reviewed (preferably every 
two weeks) and is for not more than six 
months.120 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not require regular review of pre-trial 
detention and does not stipulate maximum period for 
pre-trial detention.

Diversion

3.28 The law makes provision for pre-trial 
diversion (measures for dealing with 
children without resorting to judicial 
proceedings)121 at the discretion of 
police and/or prosecutors.122

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 guiding principles state that measures for 
dealing with children in conflict with the law without 
resorting to judicial proceedings shall be promoted 
unless it is in the best interest of the child or the 
society as a whole (s.3). However, this apparently 
refers to diversion from court to the Juvenile Justice 
Board, as there are no provisions for minor offences 
committed by children to be resolved informally 
through police cautions or warnings, or otherwise 
diverted without formal adjudication by the Board.

3.29 Appropriate legal safeguards are in 
place for children who are diverted.123 
Diversion can be used only where: the 
child freely accepts responsibility for 
the offence, consents to the diversion 
and is given the opportunity to seek 
legal or other assistance. Completion of 
diversion results in closure of the case.124 

N/A

Not provided for in the law.
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3.30 The law makes provision for a range 
of community based diversion and/or 
restorative justice programmes.125 · Not provided for in the law.

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires the State Governments to constitute 
Juvenile Justice Boards in every district to hear and 
determine cases of children in conflict with the law. 
The Boards are made up of a magistrate and two social 
workers and are required to undergo induction training 
and sensitisation on care, protection, rehabilitation, legal 
provisions and justice for children within 60 days of 
their appointment (s.4). The Juvenile Justice Board has 
exclusive jurisdiction over all children in conflict with the 
law (s.8), however from the age of 16 children charged 
with heinous offences may be transferred to the Children’s 
Court to be tried as an adult (but by a specialized court and 
following child-sensitive procedures)(s.18, 19). 

3.32 Children are guaranteed the right to 
have the matter determined without 
delay.127 Courts are required to make a 
final decision on the charges no later 
than six months after the child’s first 
appearance before the court.128 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires the Board to complete its inquiry 
within  four months from the date the child was first 
brought before the Board, but allows extensions for 
a maximum period of two more months. If an inquiry 
into a “petty” offence (punishable by up to three years 
imprisonment) cannot be completed within that time 
period, the case is terminated, but for inquiries into 
“serious” offences the chief magistrate will grant an 
extension of time (s.14(2), (4)).

For children charged with heinous offences, the Act 
states that the Juvenile Justice Board must complete 
the preliminary inquiry within 3 months (s.12(3)), 
extendable by the Chief Judicial Magistrate, but no 
maximum time frame has been set for the trial of 
children transferred to the Children’s Court. 

3.33 Courts are required to modify 
courtroom procedures and practices 
and to ensure that trials are conducted 
in an atmosphere of understanding that 
allows the child to participate fully.129 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires the Juvenile Justice Board to ensure 
that all procedures are child friendly, to ensure that 
the venue is not intimidating to the child and does 
not resemble as regular courts (s.7(1), and to  ensure 
the informed participation of the child and the parent 
or guardian at every step of the process (s.8(3). 
Proceedings must be conducted in simple manner as 
possible and care must be taken to ensure that the 
child is given child-friendly atmosphere during the 
proceedings and is given the opportunity of being heard 
and participate in the inquiry (s.14(5)). However, the 
Board has broad powers to dispense with the child’s 
participation if satisfied that the attendance of the child 
is not essential for the purpose of the inquiry (s.91(1)). 

Children between the ages of 16 and 18 who are 
tried as adults are transferred to the Children’s Court. 
The Court is not fully bound by all the procedural 
protections under the Act, but must consider the 
special needs of the child and the tenets of fair trial, 
and maintain a child friendly atmosphere (s.19(1)(i)).

3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not require that proceedings before the 
Juvenile Justice Board or the Children’s Court be held 
in camera. However, the Model Rules Rule 6(2) require 
both the Board and the Court to conduct juvenile 
proceedings in camera (Rules 6(2), 13(7)(iii)).
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Sentencing

3.35 The law includes a statement of guiding 
principles to be taken into account when 
sentencing a child, requiring that any 
order be appropriate to the child’s well-
being and proportionate to both the 
child’s circumstances and the office, and 
reinforcing that the aims of sentencing 
are reconciliation, rehabilitation, and 
promoting the child’s reintegration 
into family and society, rather than 
punishment. 131 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include a statement of guiding 
principles for sentencing children. However, the 
guiding principles under section 3 require the best 
interest of the child be the primary consideration in 
any decision-making; that every child in the juvenile 
justice system has the right to be reunited with his/
her family at the earliest and to be restored to the 
same socio-economic and cultural status that he/
she was in before coming under the purview of 
this Act unless such restoration and repatriation is 
not in his/her best interest; and that all resources 
are to be mobilized including those of family and 
community, for promoting the well-being, facilitating 
development of identity and providing an inclusive 
and enabling environment to reduce vulnerabilities 
of children (s.3). In deciding on the appropriate 
disposition, the Juvenile Justice Board must consider 
the nature of offence, specific need for supervision 
or intervention, circumstances as brought out in the 
social investigation report and past conduct of the 
child (s.18(1)). 

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider a 
report on the child’s background and 
circumstances.132 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires the probation officer to prepare a 
social investigation report containing information 
regarding the antecedents and family background of 
the child and other material circumstances likely to be 
of assistance to the Board (s.13). The Juvenile Justice 
Board must direct the probation officer to undertake a 
social investigation into the case and submit a social 
investigation report within 15 days from the date the 
child is first brought before the Board (s.8). 

3.37 The law states that deprivation of liberty 
may be used only as a last resort,133 and 
only for children who have committed a 
violent offence, or have been involved 
in persistent serious offending.134

·

The guiding principles of the Juvenile Justice (Care 
and Protection of Children) Act 2015 state that a child 
shall be placed in institutional care as a step of last 
resort after making a reasonable enquiry (s.3(xii)), 
but it is not clear from the phrasing if this applies to 
children in conflict. The Juvenile Justice Board may 
commit children from the age of 7 to a special home 
for any offence, including petty offences. Children can 
only be imprisoned if they are 16 years of age or older 
and have been tried and convicted as an adult for a 
heinous crime.

3.38 Any period of deprivation of liberty is 
for the shortest appropriate period.135 

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include a specific requirement 
that any period of deprivation of liberty be for the 
shortest appropriate period. The maximum period of 
deprivation of liberty that the Juvenile Justice Board 
can impose on a child is three years. However, children 
between the ages of 16 and under 18 are tried as adults 
and if convicted of a heinous crime are subject to adult 
terms of imprisonment (s.18(3)). 
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3.39 A wide range of dispositions are 
available, with broad flexibility given 
to the courts, including: Care, guidance 
and supervision orders; counselling; 
probation; community service work; 
compensation and restitution; treatment 
orders; and educational and vocational 
training programmes.136

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015, provides for a range of dispositions, 
including: allowing the child to go home after advice 
or admonition; directing the child to participate in 
group counselling and similar activities; ordering the 
child to perform community service; ordering the child 
or parents or the guardian to pay fine; directing the 
child to be released on probation for good conduct 
and placed under the care of any parent, guardian 
or fit person with a bond of good behaviour for up 
to three years;  directing the child to be released on 
probation and placed under the care and supervision 
of any fit facility for ensuring the good behaviour 
and child’s well-being for any period not exceeding 
three years; and directing the child to be sent to a 
special home or place of safety for up to three years 
(s.18(1)). The Board can also pass orders requiring 
the child to attend school, a vocational training 
centre, or a therapeutic centre; prohibiting the child 
from visiting, frequenting or appearing at a specified 
place; or requiring the child to undergo a deaddiction 
programme (s.18(2)). 

3.40 The law prohibits corporal punishment 
and other forms of cruel, inhuman or 
degrading punishment as a sanction for 
children in conflict with the law.137 ·

Indian law does not make provision for judicial 
corporal punishment.

3.41 Children are not subject to life 
imprisonment.138 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not fully prohibit life imprisonment, only 
life imprisonment without the possibility of release 
(s.21). 

3.42 The death penalty may not be imposed 
for a crime committed by a person 
under 18 regardless of his/her age at the 
time of the trial or sentencing or of the 
execution of the sanction.139 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that no child in conflict with the law 
shall be sentenced to death (s.21). 

Children deprived of liberty

3.43 There are binding, detailed standards 
for all children deprived of their liberty, 
in line with the UN Rules for the 
Protection of Juveniles Deprived of 
Liberty (Havana Rules), to ensure that 
children are treated with humanity and 
respect for their inherent dignity, and in 
a manner which takes into account the 
needs of persons of his or her age.140

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 requires state governments to establish and 
maintain government or NGO-run observation homes 
for temporary reception, care and rehabilitation of 
children pending their inquiry (s.47), special homes for 
children found guilty of an offence (s.48) and places 
of safety for children accused or convicted of heinous 
offences (s.49). 

Responsibility for issuing rules on the standards, 
services and management of these institutions rests 
with the state governments. The Juvenile Justice (Care 
and Protection of Children) Model Rules 2016 have 
been issued to guide states in developing their rules. 
They include standards with respect to management, 
staffing, physical infrastructure, clothing, bedding and 
toiletries; sanitation and hygiene, nutrition, medical 
care, education and vocational training, recreation; and 
accessible complaints and redress mechanism. 
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3.44 Children have the right to be separated 
from adults in all places of detention, 
including police custody.141 

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 does not include an explicit guarantee that 
children will be separated from adults in all places 
of detention, however it prohibits keeping children 
in police lock-ups or jails (s.10(1)), and provides only 
for placement of children in specialized observations 
homes, places of safety and special homes. Children 
who are tried as adults must be sent to a place of 
safety until they reach 21 years of age when they may 
be transferred to jail (s.19(3)).

3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects of 
their treatment.142 ·

The Juvenile Justice (Care and Protection of Children) 
Model Rules 2016 issued to guide states in developing 
their rules include provisions on establishment of 
an accessible complaints and redress mechanism 
and Children’s Suggestion Box. They also state 
that children’s committees must be established to 
encourage children’s participation in decision-making.

3.46 There is an effective system for 
independent inspection and monitoring 
of all places where children may be 
deprived of their liberty, including 
unannounced inspections by an 
external, independent body.143 ·

The Commission for the Protection of Child Rights Act 
gives the Commission authority to inspect or cause 
to be inspected any juvenile custodial home (s.13(i)). 
The Juvenile Justice (Care and Protection of Children) 
Act 2015 also requires the Juvenile Justice Board to 
conduct at least one inspection visit every month of 
residential facilities for children in conflict with the 
law, and to conduct regular inspections of jails meant 
for adults to check if any child is lodged there and 
take immediate measures for transfer the child to the 
observation home (s.8(j)(m)).

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144

·
The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that every child leaving a child care 
institution on completion of 18 years of age may be 
provided with financial support in order to facilitate the 
child’s reintegration into the mainstream of the society 
in the manner as may be prescribed (s.46). However, 
no provision is made for reintegration of children who 
are released before they reach 18.

Records and privacy

3.48 Children in conflict with the law have 
the right to have their privacy protected 
at all stages of the proceedings.145 The 
publication of any information that 
might lead to the identification of the 
child is prohibited.146 ·

One of the guiding principles under the Juvenile 
Justice (Care and Protection of Children) Act 2015 is 
the right of every child to protection of his/her privacy 
and confidentiality throughout the judicial process 
(s.3). The Act prohibits the media from disclosing 
the name or other identifying particulars of a child in 
conflict with the law. However, it gives the Board broad 
discretion to permit publication, if in its opinion such 
disclosure is in the best interest of the child (s.74).

3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third parties, 
except for those directly involved in 
the investigation, adjudication and 
disposition of the case.147 ·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 includes a statement of children’s right to 
privacy (s.3) but does not explicitly require police, 
prosecutors and Juvenile Justice Boards to ensure that 
all records are kept strictly confidential. The Juvenile 
Justice (Care and Protection of Children) Model Rules 
2016 require the Board to keep records of conviction 
in respect of a child in conflict with the law in safe 
custody (s.14), but there is no similar requirement with 
respect to the police. 
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3.50 The use of a child’s criminal record in 
subsequent criminal proceedings is 
prohibited once the child is an adult,148 
and the law provides for automatic 
removal of a child’s name from the 
criminal records upon reaching the age 
of 18.149 ·

The statement of general principles in the Juvenile 
Justice (Care and Protection of Children) Act 2015 
includes the principle of fresh start, which states 
that all past records of any child under the juvenile 
justice system should be erased except in special 
circumstances (s.3(xiv)). The Act states that a child 
who has committed an offence must not suffer 
disqualification, if any, attached to a conviction of an 
offence, and the Juvenile Justice Board must make an 
order directing that the relevant records of the child’s 
conviction be destroyed after the expiry of the period 
of appeal or a reasonable period as may be prescribed. 
However, broad exception to this rule is made for 
children 16 years of age or older who have been tried 
as adults before the Children’s Court (s.24). 

C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge and 
remedy violations and abuses of 
their rights, including child-friendly 
complaints mechanism, and children 
are able to initiate legal proceedings 
either on their own or through a legal 
representative.150

·

Under the Constitution, anyone, including a child, can 
petition the Supreme Court for enforcement of his/her 
fundamental rights and for remedy of a violation (art. 32).

The Commission for the Protection of Child Rights Act 
2005 provides for the establishment of independent 
commissions at the national and state levels to enforce 
and protect children’s rights. The Commission has 
authority to inquire into complaints and take suo motu 
notice of matters relating to violations of children’s 
rights (s.13(1)(j)). It can either make recommendations 
to appropriate authorities to remedy the violation or 
“approach” the Supreme Court or the High Court for 
any directions, orders or writs as that Court may deem 
necessary (s.15). 

Under the Code of Civil Procedure 1908 (Order XXXII) 
any civil suit by a minor must be instituted in his/
her name by a “next friend”. The court is required 
to appoint a guardian for a minor defendant. The 
court must approve the next friend or guardian if it is 
satisfied the person is suitable and his/her interests 
are not adverse to that of the minor. Where there is no 
other person fit and willing to act as guardian for the 
lawsuit, the court may appoint any of its officers to be 
such guardian.

3.52 The best interest of the child is 
the primary consideration in any 
administrative or judicial decision 
relating to care, custody, guardianship, 
adoption and protection of a child.151 

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 states that all decisions regarding the 
child must be based on the primary consideration 
that they are in the best interest of the child and to 
help the child to develop his/her full potential (s.3). 
However, this applies only to decisions under the Act 
(i.e., interventions for children in need of care and 
protection, alternative care placements and adoption).

The Guardians and Wards Act 1890 lacks a 
comprehensive statement of the best interest 
principles. It states that, in appointing or declaring 
the guardian of a minor, the court shall, subject to 
the provisions of this section, be guided by what, 
consistently with the law to which the minor is subject, 
appears in the circumstances to be for the welfare of 
the minor. In considering what will be for the welfare of 
the minor, the courts shall have regard to the age, sex 
and religion of the minor, the character and capacity 
of the proposed guardian and his nearness of kin to 
the minor, the wishes, if any, of a deceased parent, 
and any existing or previous relations of the proposed 
guardian with the minor or his property (s.17).



247

IN
D

IA

STANDARD SCORE RATIONALE

The Indian Divorce Act 1869 authorizes the court to 
make interim and final orders with respect to the 
custody, maintenance and education of minor children 
in the context of separation, annulment or divorce 
(s.4144), but does not require decisions to be guided 
by the best interest of the child.

3.53 Children have the right to participate 
in an effective and meaningful way in 
matters affecting them, including the 
right to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making regarding 
their care, custody, guardianship, and 
protection, having regard for their age 
and maturity.152 ·

The Juvenile Justice (Care and Protection of Children) 
Act, 2015 states that every child has the right to be 
heard and to participate in all processes and decisions 
affecting his/her interest, and the child’s views must 
be taken into consideration with due regard to his/
her age and maturity (s.3). However, this applies 
only to decisions under the Act (i.e. interventions for 
children in need of care and protection, alternative care 
placements and adoption).

The Guardians and Wards Act 1890 states that, when 
making a guardianship order, the court may (but is not 
required to) consider the minor’s preference if he/she 
is old enough to form an intelligent preference (s.17). 
There is no provision for the child’s views to be taken 
into consideration under the Indian Divorce Act 1869.

3.54 Competent authorities are required to 
take measures to facilitate informed 
participation of children in decision-
making, including ensuring that 
the child has received all relevant 
information about his/her rights, 
and consulting the child in person, 
if necessary privately, or through 
other persons or bodies, in a manner 
appropriate to the child’s age and 
understanding.153

·

There is no provision under the Code of Civil 
Procedure 1908, the Family Court Act 1984, the 
Guardians and Wards Act, 1890 or the Divorce Act, 
1869 to facilitate children’s informed participation in 
family and other civil proceedings that affect them.

3.55 Children have the right to their own 
legal counsel and representation (e.g. 
guardian ad litem), in their own name, 
in proceedings where there is, or could 
be, a conflict of interest between the 
child and the parent or other legal 
guardian.154

·
The Code of Civil Procedure 1908 makes provision 
for the appointment of a “next friend” or guardian 
ad litem for a minor who is a direct party to civil 
proceedings (plaintiff or defendant), but no provision is 
made to appoint a guardian or legal representative to 
independently defend and protect the rights of children 
in family or other disputes that impact on them.

3.56 Children’s right to privacy is guaranteed 
and there are restrictions on publication 
of any information that might identify a 
child involved in civil proceedings.155

·

The Juvenile Justice (Care and Protection of Children) 
Act 2015 guarantees children the right to privacy and 
confidentiality throughout proceedings under the Act 
(s.3(xi)) and prohibits publication of any identifying 
information about a child involved in any inquiry or 
judicial procedure under the Act (s.74).

The Code of Civil Procedure 1908 (Order XXXIIA Suits 
Relating to Matters Concerning the Family, (s.2), the 
Family Courts Act 1984 (s.11) and the Indian Divorce 
Act 1869 (s.53), allow the Court to conduct family 
proceedings in camera and requires it to do if either 
party requests it.
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Mandate for prevention, early intervention and response

1.1 The law includes a statement of 
the government’s obligation to 
support families in their child-rearing 
responsibilities, and to protect children 
from all forms of violence, abuse, 
neglect or exploitation.1 

·

The Constitution of the Republic of Maldives states 
that the family, being the natural and fundamental unit 
of society, is entitled to special protection by society 
and the State (art. 34(a)).  It also states that children 
and young people are entitled to special protection 
and special assistance from the family, the community 
and the State. Children and young people shall not 
be harmed, sexually abused, or discriminated against 
in any manner and shall be free from unsuited social 
and economic exploitation. No person shall obtain 
undue benefit from children’s labour (art. 35(a)). The 
Constitution further states that special measures or 
protection of disadvantaged individuals or groups 
(including children), or to groups requiring special social 
assistance, as provided in law shall not be deemed to be 
discrimination (art. 17 (b)). 

The new Child Rights Protection Act (No. 19/2019), in 
effect as of February 2020, guarantees children the right 
to be protected from all forms of violence, neglect and 
exploitation (s. 11, 12). It reinforces the obligation of 
parents and guardians for the care and protection of  
children, and includes a detailed statement of parents’ 
obligations towards their children (s. 39 -45). The Act also 
acknowledges the responsibility of the State to support 
parents in their child-rearing responsibilities, to hold 
negligent parents accountable, and to provide special 
assistance to children in need of care and protection 
and their families (s. 2, 47). It states that every child has 
the right to care and protection from their guardians, 
family, community and state, and where a child does not 
receive such care, it is the duty of the State to provide 
care and protection for the child, including special care 
and protection for children removed temporarily or more 
permanently from their families (s. 10).

1.2 A government focal point has been 
designated to coordinate child 
protection services,2 defined broadly 
to encompass a full continuum of 
prevention, mitigation and response 
services. These services aim to 
strengthen the ability of parents in 
the protection, care and development 
of their children, and to support the 
recovery and reintegration of children 
who have experienced any form of 
violence, abuse, neglect or exploitation.3

·

A stated objective of the Child Rights Protection Act is to 
establish a national framework for the care and protection 
of children and to provide guidance on special assistance 
for children in need and their families (s.2(d)). The Act 
calls for the creation of an inter-agency Council for 
Protecting the Rights of the Child (s. 55), and mandates 
the Ministry of Family and Gender to establish a National 
Framework for Providing Care and Protection to Children 
in order to provide necessary assistance and support 
to children and families of children in need of care, 
protection and assistance (s. 66).

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards
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The Child Rights Protection Act also requires the 
establishment of a Child Rights and Family Protection 
Service under the Ministry of Family and Gender (s. 60) 
and includes a detailed statement of its duties, including: 
providing assistance and support to children in need 
of assistance and their families; investigating cases 
relating to child rights and finding solutions; making 
arrangement for and providing family conferencing 
services, counseling and support services, legal assistance 
and rehabilitation services; implementing the duties 
of the Minister in relation to children under State care; 
establishing cooperation and coordination; providing 
assistance or services targeting the needs of children in 
need of assistance; maintaining a registry of information 
about children in need of special protection and in 
alternative care; and conducting studies and publishing 
statistics relating to child rights (s. 61).

The Domestic Violence Act (No. 3/12) further outlines 
the Ministry’s mandate with respect to prevention and 
response to domestic violence, which is defined to 
include violence against children by a parent, family 
member, person sharing the same residence, or 
domestic child carer (s. 3, 5)).

1.3 The designated agency has clear 
authority to monitor and regulate 
child protection service providers 
(government and non-government).4

·

The Child Rights Protection Act requires the Ministry 
to develop a National Framework for Providing Care 
and Protection to Children (s. 66), which must include 
establishment of a system for observing and monitoring 
the quality of services provided by parties who provide 
services to children (s. 67 (j)). The Act states that where 
any service provided to children is to be privatized, the 
State must establish a mechanism for monitoring and 
ensuring that such service is provided in accordance 
with the standards stipulated in the Act and any 
Regulations made (s. 48).

The Domestic Violence Act gives the Family Protection 
Agency responsibility for monitoring and regulating 
domestic violence service providers. The General 
Regulation on Prevention of Domestic Violence 
(Regulation No.: 2018/R-101) requires private sector 
service providers to register with the Family Protection 
Authority and lays out a mechanism whereby standards 
of operation for health service providers, social service 
providers and other actors engaged in prevention 
and response to domestic violence (including those 
providing residential care) may be formulated, reviewed 
and revised.

Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection that 
encompasses children under 18 years 
who are orphaned or without parental 
care and who have experienced, or at 
risk of, all forms of violence, abuse, 
neglect and exploitation.5 ·

The Child Rights Protection Act includes a 
comprehensive definition of Children in Need of Care 
and Protection that includes: abandoned children; 
children residing with parents who have failed 
to provide protection or failed to provide a safe 
environment for the child; children subjected to physical 
or psychological violence by parents; children addicted 
to drugs who have no means of getting treatment; 
children who are victims of exploitation or who live in 
an environment which may expose them to exploitation; 
children who are living in an environment which poses 
a risk to their physical, psychological or social wellbeing 
or children who are faced with a circumstance(s) which 
may expose them to such an environment; and children 
who have suffered physical or psychological harm due 
to negligence (s. 69).
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1.5 The law makes provision for reporting 
children in need of care and protection, 
including an accessible mechanism 
for children/families to request 
assistance, and mandatory reporting for 
professionals working with children.6

·

The Child Rights Protection Act makes it mandatory 
for anyone who believes a child is in need of care and 
protection to report the matter to the Child and Family 
Protection Service or Maldives Police Service (s. 72). A 
person who has knowledge of an act of sexual abuse, 
serious physical and psychological abuse, or exploitation 
of a child and fails, without reasonable excuse, to make 
a report commits an offence punishable by up to 2 years 
imprisonment (s. 126). The Act requires the Minister, 
within 6 months from the commencement of the Act, to 
establish and publish a system for confidential reporting of 
children in need of special care and protection (s. 70). The 
Act also requires that a 24-hour child helpline, accessible 
to all children in the Maldives, be established at the Child 
and Family Protection Services (s. 76).

The Law on Special Measures for Perpetrators of Child 
Sexual Abuse makes it an offence for a person with the 
knowledge of a child sexual offence being committed or 
the occurrence of an offence or the design to commit an 
offence, to fail to inform the police (s. 53). 

The Domestic Violence Act (applicable only to acts of 
violence in a domestic setting) states that any person with 
reason to believe that an act of domestic violence has 
been, or is being, or is likely to be committed, must give 
information about it to the Police. A child victim may report 
a case of domestic violence, as can a family member, a 
health worker, or a parent, guardian or caretaker of the 
child victim, including by calling a hotline (s. 8). The Act 
further states that it is the duty of health professionals 
and social workers to report suspected cases of domestic 
violence to the police or the Family Protection Agency in 
order to protect the victim (s. 9).

1.6 There are clearly defined procedures for 
referral, assessment/investigation and 
inter-agency cooperation in responding 
to children in need of care and 
protection, and for making decisions 
about what support and interventions 
are appropriate and necessary in the 
child’s best interest.7

·

The Child Rights Protection Act states that the National 
Framework for Providing Care and Protection to Children 
must establish a system for investigating and taking 
action in relation to cases of children in need of care and 
protection, and for coordinating activities conducted by 
families, society, the State and private parties in order to 
provide protection to children (s. 67). Within 6 months of 
the Act coming into force, the Ministry must establish a 
confidential reporting and referral system to determine 
whether children are in need of care and protection and to 
investigate and find means for solutions in such cases (s. 
70(b). The Act provides a general outline of procedures for 
reporting, investigation, social inquiry assessments, case 
conferences, and taking of action to protect a child by the 
Child and Family Protection Service, and encourages close 
cooperation and information sharing with the police (s. 73, 
77-88). However, emphasis is primarily on court-ordered 
interventions to remove a child, and as yet there are no 
detailed guidelines on the process for assessment and 
intervention planning, with active participation of the child 
and family. The Ministry of Gender and Family developed 
a Procedure Manual on Delivery of Services (2011), 
including child protection case management and referral 
procedures, but this would need to be updated and issued 
in accordance with the new Act.
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With respect to acts of domestic violence against a child, 
the Domestic Violence Act outlines the duties of police, 
health workers and social workers to support and assist 
the victim. These include advising the victim of the 
support options available, providing medical care and 
psychiatric or counselling support, taking the victim to a 
shelter or house of a trusted relative or friend, advising 
the victim of their right to get a protection order, and fully 
investigating the perpetrator in relation to any criminal 
offence (s. 9–14). Additionally, the General Regulation on 
Prevention of Domestic Violence (Regulation No.: 2018/R-
101) provides a coordination mechanism, including 
system of referrals, for inter-agency cooperation relating 
to domestic violence.

1.7 Guidance is provided on how to 
accurately assess the age of a child to 
ensure that children are afforded the 
protection they are entitled to under law.8 ·

Not addressed in the law.

1.8 The right of children to express their 
views and to participate in decision-
making about their care and protection 
is guaranteed.9

·

The Constitution states that everyone (including children) 
has the right to freedom of thought and the freedom 
to communicate opinions and expression in a manner 
that is not contrary to any tenet of Islam (s. 27). The 
Child Rights Protection Act states that, in determining 
matters which affect children, the State must establish 
a mechanism which incorporates the sentiments of 
children and allows for their involvement to the extent 
possible (s. 49). The National Framework for Providing 
Care and Protection must ensure involvement of 
the child, as much as possible, in making decisions 
regarding the child (s. 68(5). The opinion of the child is 
also explicitly included in the list of factors to take into 
account in making best interest determinations (s. 8 (b)).

1.9 The law makes provision for a range 
of care, recovery and reintegration 
services for children, including 
immediate crises needs and ongoing 
support relating to their physical and 
mental health, safety, repatriation/
family reunification or alternative care, 
education, vocational training and life 
skills, and legal assistance.10

·
The Child Rights Protection Act states that every 
child who has been a victim of harassment, harm or 
negligence has the right to physical and psychological 
treatment essential for their social integration, and 
the State must provide resources for the treatment of 
children (s. 31). It also requires the Family Protection 
Service to provide assistance and support to children in 
need of assistance and their families, including making 
arrangement for and providing family conferencing 
services, counseling and support services, legal 
assistance and rehabilitation services, and alternative 
care for children under State care (s. 61).

Under the Law on Special Measures for Perpetrators 
of Child Sexual Abuse, the State is required to provide 
child victims of sexual abuse with counselling services to 
relieve potential psychological distress caused to the child 
victim and support them to become responsible citizens 
(s. 55). The State must also provide financial assistance 
to the child’s parents or guardians where required for the 
child’s upkeep (s. 56). This support is contingent upon the 
commission of an offence against the child in accordance 
with the Act (i.e., a successful criminal prosecution).

The Domestic Violence Act states that victims of 
domestic violence are entitled to medical examination 
and treatment, psychiatric or counselling support, 
temporary shelter, police escort and protection, and 
legal representation (s. 12–14, 64). Under the Prevention 
of Human Trafficking Act (Law No. 12/2013), victims 
are entitled to receive rehabilitative services, including 
shelter, health care, counselling, translation services and 
police protection.
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1.10 The law emphasizes preventing family 
separation and preserving family unity 
as an important component of the child 
protection system. Before resorting 
to separation, provision is made for 
less intrusive interventions aimed at 
supporting parents and restoring or 
enhancing the family’s capacity to take 
care of the child, unless separation is 
necessary to protect the child.11

·

The Constitution states in general terms that the family 
is the natural and fundamental unit of society, and is 
entitled to special protection by society and the State 
(art. 34). 

The Child Rights Protection Act states that every 
child has the right to reside with their parents, unless 
circumstances require the child to be separated from 
the parents in order to protect the best interests of the 
child (s. 16). A Protection Order removing a child from 
parental care may be used only where the court finds 
that allowing the child to reside at their current premise 
may further cause harm to the child (s. 90).

1.11 The law provides for care and 
protection orders or other formal 
interventions, including restraining 
orders and removal of the child or 
perpetrator where necessary to protect 
the child from significant harm and in 
the child’s best interest.12

·

The Child Rights Protection Act authorises the court to 
issue a Protection Order (placing the child in the care 
of the State) or a Supervision Order. A protection order 
places a child in temporary care until a child is returned 
to his/her parents or guardian or until a permanent 
solution for protection is decided. The court must issue 
a protection order in situations where it finds that the 
child is in need of care and protection and allowing 
the child to reside at their current premise may further 
cause harm to the child (s. 90). When a protection 
order is issued, the rights of the parents or guardians 
over the child are limited to the rights stipulated in the 
order, and the State has the primary responsibility for 
the child’s care (s. 90). A Supervision Order allows a 
child to remain at the same premises, but under close 
monitoring of the Child and Family Protection Services 
or Maldives Police Services s. 93).

The Family Act (Law No.4/2000) states that the right of 
custody of a child may be lost where the person to whom 
the custody of the child is entrusted neglects the child or 
treats the child with cruelty (s. 42.e), and in such cases 
the court can entrust the child to another person (s. 40). 
Under the Domestic Violence Act, the court can issue an 
emergency protection order (s. 37) or protection order to 
protect a victim from the recurrence of domestic violence 
where the court believes that there is apprehension of 
domestic violence (s. 18). Protection orders can prohibit 
the perpetrator from threatening or causing further harm 
to the victim, ban the perpetrator from the home, and 
prohibit contact with the victim or entering the victim’s 
home without permission (s. 28–31). Where the victim is a 
child, the application for a protection order may be made 
by the child him/herself or by the child’s parent, guardian, 
relative or caretaker, or by any other person under article 
8(b) of the Act (witness, family member, Family Protection 
Agency or other Ministry, health service provider, NGO 
worker) (s. 19(b)).

1.12 Any decision regarding the removal of 
a child against the wishes of his or her 
parents must be made by competent 
authorities and subject to judicial review. 
In any such proceedings, the child, 
parents and other interested parties have 
the right to participate in the proceedings 
and make their views known.13

·
Under the Child Rights Protection Act, the removal of a 
child from his/her parents against their wishes requires 
a Protection Order from the court. The Act states that, 
in issuing a protection order or a supervision order, 
the parents or the guardians of a child shall be given 
the opportunity to respond. In the event a supervision 
order or a protection order is issued, the parents or the 
guardians shall have the right to appeal (s. 94).

1.13 The decision is regularly reviewed, 
with the aim of promoting the child’s 
return to parental care, once the original 
causes of removal have been resolved.14 ·

Not addressed in the law.
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Alternative care

1.14 There is a legal obligation on the State 
to provide alternative care for children 
without parental care or who cannot 
in their best interest be permitted to 
remain in parental care.15

·

The Child Rights Protection Act includes a clear 
statement of the State’s obligation to provide alternative 
care for children. It says that the state shall provide 
special care and protection for children removed 
temporarily or more permanently from their families, 
based on the best interests of the child (s. 10(c)). The Act 
requires the Minister to establish an appropriate number 
of residential facilities to provide alternative care for 
children who are in temporary State care (s. 95), and to 
establish a foster care system within 6 months from the 
implementation of the Act (s. 98).

1.15 A competent government authority 
has been designated to ensure the 
supervision of the safety, well-being 
and development of any child placed in 
alternative care.16

·
The Child Rights Protection Act mandates the Ministry 
to regulate alternative care providers (s. 95(b), 107) 
and requires the Child and Family Protection Service to 
monitor children in alternative care (s. 61).

1.16 A range of emergency, short-term and 
long-term alternative care options are 
provided for and regulated by the law, 
including kinship care, respite care, 
foster care, supervised independent 
living arrangements, adoption/kafalah, 
and residential care.17

·
The Child Rights Protection Act makes provision for 
emergency, short-term and long term alternative care 
for children through kinship care, temporary and long-
term foster care and guardianship, and placement in a 
residential care facility (Chapters 17 and 18).

1.17 Standards of care are in place for 
all alternative care providers. Care 
standards for residential care facilities 
ensure quality and conditions that are 
conducive to the child’s development, 
such as individualized and small-group 
care.18

·

The Child Rights Protection Act requires the Ministry 
to issue regulations on residential care for children. 
The regulations must indicate the minimum acceptable 
standards and safety standards of the centers, 
guidelines on the standard of behavior of employees 
of the centers, guidelines on the standard of behavior 
of the children placed at the centers, and the services 
to be provided to the children. The standards must 
be developed in accordance with CRC and other 
standards and policies adopted by democratic societies 
(s. 95(b)). The Ministry is also required to develop 
rules relating to foster care, including procedures to 
apply to become a foster guardian, requirements to 
be fulfilled by parties applying to be a foster guardian, 
procedures for selecting a foster guardian, procedures 
for assigning a child to a foster guardian, procedures for 
monitoring children under foster care, and procedures 
for establishing a support system to provide assistance 
to foster guardians (s.107). However, as the law is new, 
these detailed standards and procedures have not yet 
been developed.

1.18 All alternative care providers must 
be registered with and authorized by 
the social welfare or other competent 
authority.19

·

The Child Rights Protection Act requires the Child and 
Family Protection Service to maintain a registry with 
information relating to children in State care, children 
in foster care, and information of centres designated for 
housing children (s. 61(a)(10)). However, the Act does 
not explicitly require that all residential care facilities 
be registered with the Ministry or Child and Family 
Protection Service.

The General Regulation on Prevention of Domestic 
Violence (Regulation No.: 2018/R-101) requires all 
service providers supporting victims of domestic 
violence (including those operating centres for 
temporary shelter) to register with the Family Protection 
Authority.
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1.19 The law requires independent 
inspection and monitoring of all 
children in alternative care, including 
frequent scheduled and unannounced 
visits.20

·

The Child Rights Protection Act does not require regular, 
independent inspection of all children in alternative care.

Under the Anti-Torture Act (s. 44(c)) and the Human 
Rights Commission Act, members of the Commission 
or persons assigned by the Commission may, without 
prior notice, inspect any premises where persons are 
detained (s. 21(c)). This has been interpreted to include 
residential care facilities for children in State care, 
which are regularly inspected by the Human Rights 
Commission.

1.20 There is a standard process and criteria 
for the referral or admission of a child 
to an alternative care setting, governed 
by the principles of necessity and 
suitability. This ensures children are 
admitted to alternative care only after 
all possible means of keeping them 
with their parents or extended family 
have been exhausted and acceptable 
and justified reasons for entry into care 
exist.21

·

The Child Rights Protection Act requires the Ministry to 
develop regulations on procedures for taking children 
into State care (s. 96 (b)). Under the Act, the Child and 
Family Protection Service is responsible for making 
decisions about placement of a child in a residential 
care facility (s. 96(c)) and selection of an appropriate 
foster carer (s. 99). The Act states that priority must be 
given not to remove or distance the child from the home 
environment, and in the first instance, priority must be 
given to placing the child with another member of the 
child’s family. Where this is not possible, priority must 
then be given to a person who willing to foster the child. 
A child should only be transferred to residential care, if 
it is in the best interest of the child and kinship or foster 
care is not possible (s. 97).

Since the law is new, detailed regulations on taking 
children into State care have not yet been developed. 
The Ministry had previously developed Guidelines and 
Recommendations for Institutional Child Care Homes 
in Maldives which included guidance on gatekeeping 
and admissions procedures, which will presumably be 
replaced with binding regulations under the new Act.

1.21 The law requires that alternative 
care decisions be based on the best 
interest of the child and take into 
account the nature and quality of the 
child’s attachment to his/her family, 
the family’s capacity to safeguard the 
child’s well-being and harmonious 
development, the child’s need or 
desire to feel part of a family, the 
desirability of the child remaining 
within his/her community and country, 
the child’s cultural, linguistic and 
religious background, and the child’s 
relationships with siblings, with a view 
to avoiding their separation.22

·

The Child Rights Protection Act states that any decision 
with respect to a child must be guided by the principles 
of non-discrimination (s. 6) and prioritisation of the 
interests of the child (s. 8). A child shall not be separated 
from their parents or family unless as a measure of 
last resort and unless in the best interest of the child 
(s. 16). Any decision regarding a child must be made 
in a manner which safeguards the rights of children 
with disabilities and children with special needs, and 
involving the child, as much as possible (s. 68). The 
Act also includes a list of factors to take into account 
when making best interest determinations, including 
the opinion of the child, the child’s individual needs, the 
importance of keeping children within the family and 
maintaining relations with family, the child’s care and 
safety, right to good health and education, and the social 
and general status of the child (s. 8(b)).

1.22 The law prohibits he recruitment and 
solicitation of children for placement in 
residential care by agencies, facilities or 
individuals.23 ·

Not explicitely addressed in the law.

1.23 The use of residential care is limited 
to cases where such a setting is 
specifically appropriate, necessary and 
constructive for the individual child 
concerned and in his/her best interest.24  ·

The Child Rights Protection Act states that in the first 
instance, priority must be given to placing the child 
with another member of the child’s family. Where this 
is not possible, priority must then be given to a person 
who willing to foster the child. A child should only be 
transferred to residential care, if it is in the best interest 
of the child and kinship or foster care is not possible (s. 
97).
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1.24 Children have the right to be involved in 
any decision about their placement, and 
to have their views given due weight 
in accordance with their evolving 
capacities.25 ·

The Child Rights Protection Act states that, prior to placing 
a child in an alternative care facility, the Child and Family 
Protection Services must take the child’s best interest 
into consideration and must obtain the views of the 
child in deciding on a care facility, and, considering the 
age and mental capacity of the child, attempt to make 
arrangements according to the child’s wishes (s. 96(c)). 
The child’s opinion is also listed as a key factor to take into 
account in making best interest determinations (s. 8(b)).

1.25 All children who are in alternative care 
have individual care plans and are 
subject to regular, periodic reviews 
(preferably at least every three months) 
of their placement and of the care and 
treatment being provided.26 

·
Not addressed in the law.

1.26 Children separated from their parents 
are entitled to maintain personal 
relations and direct contact with them, 
unless this is contrary to the child’s best 
interest.27 ·

The Child Rights Protection Act guarantees all children 
residing away from their parents the right to meet and 
maintain relations with their parent(s) and other persons 
with whom they have a close familial relationship, 
unless it may detrimentally affect the interest of the 
child (s. 24). The Child and Family Protection Services 
must provide opportunities for children in their care to 
maintain a relationship with their parents for as long as 
the child is in their care. The court may issue an order 
for the child to meet with or maintain a relationship with 
a specific person as most appropriate (s. 92).

1.27 Children in care have access to an 
effective and impartial mechanism 
whereby they can notify complaints or 
concerns regarding their treatment or 
conditions of placement.28

·
Not addressed in the law.

Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has been 
designated to oversee the adoption/
guardianship process, including 
determination of a child’s adoptability, 
assessment of the child’s needs, 
selection of the most appropriate 
environment for the child, and 
observation of the relationship between 
the child and prospective parents before 
the arrangement is finalized.29 ·

Maldivian law neither recognizes nor permits a system of 
adoption. The courts have authority under the Family Act 
(Law No.4/2000) to appoint a legal custodian or guardian 
for the child, but no provision has been made for 
social welfare to have a role in conducting background 
assessments or determining the most suitable custodian/ 
guardian for a child without parental care.

The Child Rights Protection Act requires the Ministry 
to issue regulations regarding procedures to apply 
to become a foster guardian, requirements to be 
fulfilled by parties applying to be a foster guardian, 
and procedures for selecting and assigning a foster 
guardian (s.107). The Ministry must assess and approve 
prospective foster carers and prepare a report for 
consideration by the court (s. 101, 102). However, these 
requirements apply only to children who are in State 
care and being transferred by court order to the legal 
guardianship of a “foster guardian” (s. 100) and not to 
private guardianship arrangements.

1.29 The law prohibits or restricts private 
and independent adoption/guardianship 
arrangements.30 

·
The Family Act has provisions on entrusting a child to 
the custody of a person and appointing a legal guardian 
for the child’s property (s. 40–50). The Law is framed 
primarily around making decisions about custody and 
guardianship arrangements within the family, based on 
degree of relationship to the child. It does not provide 
clear procedures for a non-family member to apply to 
the court to be appointed as a child’s guardian.
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1.30 Adoptions/guardianship must be 
approved by the court or other 
competent authority based on a 
full assessment of the child and the 
prospective parents.31 

·

The Family Act requires custody and guardianship 
decisions to be made by the court (s.40, 48). When 
choosing between relatives to appointing a custodian the 
court must choose the person who appears to be most 
compassionate towards the child and who bears the most 
virtuous character (s. 44.d). Guardianship (where the father 
is not available) is determined by paternal relationship 
in accordance with the principles of Sharia (s. 47). Any 
other person may be appointed as lawful guardian where 
a father or paternal relative is not available, provided he/
she meets stipulated criteria (s. 48.c, 49). However, there is 
no requirement for a social welfare assessment report to 
determine suitability of a custodian or guardian or to guide 
the court in making best interest determinations.

The Child Rights Protection Act requires the Ministry 
to assess and approve prospective foster carers and 
prepare a report for consideration by the court (s. 101, 
102). However, these requirements apply only to children 
who are in State care and being transferred by court 
order to the legal guardianship of a “foster guardian” (s. 
100) and not to private guardianship arrangements.

1.31 The consent of the birth parents to 
adoption/guardianship must be fully 
informed and voluntary. The law prohibits 
any form of inducement or coercion, and 
requires that parents receive counselling 
before giving their consent.32 

·
The Family Act does not address consent of parents to 
the appointment of a custodian or guardian for a child.

1.32 All children have a right to express 
their views on the proposed adoption/
guardianship having regard to their age 
and capacity, and an age has been set at 
which children’s consent to adoption is 
required.33 

·

The Family Act states that from the age of 7, children 
have the right to live with either of the parents the 
child may elect (s. 44(b)) but otherwise does not make 
provision for children to express their views about 
appointment of a guardian or custodian or stipulate an 
age at which their consent is required.

The Child Rights Protection Act states that in 
determining matters which affect children, the State 
shall establish a mechanism which incorporates the 
sentiments of children and allows for their involvement 
to the extent possible (s. 49). The views of the child 
are listed as factor that must be taken into account in 
making best interest determinations (art. 8(b)).

1.33 The best interest of the child is the 
paramount  consideration in any 
decision about adoption/guardianship 
of a child.34

·

The Family Act requires that the welfare of the child be 
the paramount consideration in making decisions about 
custody and in appointing a lawful guardian when the 
father or parental relative are not available (s. 40.e, s.48.e). 

The Child Rights Protection Act states that, when 
deciding on matters concerning children, the interests 
of the child shall be prioritized (art. 8). The Act includes 
guidance on the factors to take into account when 
making best interest determinations, including the 
opinion of the child, the child’s individual needs, the 
importance of keeping children within the family and 
maintaining relations with family, the child’s care and 
safety, right to good health and education, and the social 
and general status of the child (s. 8(b)).

1.34 Where permitted, intercountry adoption/
guardianship is considered only if it has 
been determined that the child cannot be 
placed in a foster or an adoptive family 
or cannot in any suitable manner be 
cared for in the child's country of origin.35

·
Maldives law does not specifically make provision for 
intercountry adoption or designation of non-residents 
as a child’s guardian, however the Family Act does not 
place any restrictions on non-residents being appointed 
as guardian of a Maldivian child.
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1.35 Intercountry adoptions, if permitted, 
are managed in accordance with The 
Hague Convention on the Protection of 
Children in the Context of Intercountry 
Adoption or similar safeguards.36 
Analogous and appropriate safeguards 
are in place for non-residents seeking 
guardianship of a child.

·
The Family Act does not include any restrictions on 
guardians’ ability to remove a child from the country or 
provide any safeguards where the proposed guardian is 
not habitually resident in Maldives. 

1.36 If adoption agencies operate within 
the country, provision is made for 
their accreditation and for effective 
monitoring of activities to guarantee 
their transparency and accountability.37 

N/A

1.37 Sale or trafficking in children that 
results in illegal adoptions, including 
improper financial gain from adoptions/
guardianships and improperly inducing 
consent for the adoption/guardianship 
of a child, are prohibited by law and 
appropriately sanctioned.38

·
1.38 A comprehensive legal framework 

is in place to regulate surrogacy, if 
permitted, with appropriate safeguards 
to prevent the sale of or traffic in 
children in the context of surrogacy and 
to ensure that the best interest of the 
child is a primary consideration in all 
decisions with respect to parentage and 
parental responsibilities. 39

·
Maldives does not have specific legislation prohibiting 
or regulating surrogacy.

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN 

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited (including 
the use of any physical force intended 
to cause some degree of pain or 
discomfort, however light), and the 
criminal law on assault applies equally 
to children and adults with no defence 
for corporal punishment, reasonable 
correction or “chastisement” of a 
child.40 ·

Physical abuse of a child constitutes the offence of 
assault under the Penal Code, which states that it is 
an offence if a person, without consent, touches or 
injures a person or puts a person in fear of imminent 
bodily injury (art. 120). However, the Penal Code allows 
for physical abuse of a child as a means of correction. 
Article 44 on Use of Force By Persons with Special 
Responsibility for Care, Discipline, or Safety of Others 
states that a person’s use of force is justified if she/
he is the parent, legal guardian, teacher or other 
person responsible for the care or supervision of a 
child, or is acting at the request of a person with such 
responsibility, and the force is necessary to safeguard 
or promote the welfare of that child (including the 
prevention or punishment of his/her misconduct) and 
does not create a substantial risk of causing death, 
serious bodily injury, extreme or unnecessary pain or 
mental distress, or humiliation.
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2.2 Corporal punishment and other cruel or 
degrading punishment or treatment of 
children is explicitly prohibited within 
the home/family.41

·

The law does not fully prohibit all forms of corporal 
punishment of children in the home/family but only acts 
that result in injury or harm.

The Child Rights Protection Act states that no child shall 
be punished or harmed in a “ruthless, inhumane or 
humiliating manner” in the child’s home (s. 30). It also 
states that parents shall not harm the child or subject 
the child to a punishment that is ruthless or inhumane 
as a disciplinary measure or for any other reason, or 
commit any act towards the child which is derogatory or 
cruel (s. 41(b)).“Physical Harm” is defined as intentional 
harm inflicted on a part of a child’s body using force 
or a weapon, including cuts, bruises, scars, fractures 
or any other damage to a bone, dislocation of joints, 
giddiness, bleeding, rupture of viscus, burns, blisters, 
loss of consciousness or physiological functioning or 
any change to such and any dental harm or any damage 
to hair (s. 133(n)). This requires physical injuries 
and therefore does not prohibit all forms of corporal 
punishment, however light.

The Domestic Violence Act prohibits acts of physical 
abuse that may cause imminent harm to the safety, health 
or well-being of a child committed by a parent, family 
member, person living in the same residence, domestic 
carer or other person with care of the child (arts. 3-5).  
“Physical abuse” is defined as any act or threatened act of 
physical violence towards a victim (art. 67(aa)). 

2.3 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in 
schools.42 ·

There is no legal prohibition on all forms of corporal 
punishment in schools. The Child Rights Protection 
Act states only that no child shall be punished or 
harmed in a ruthless, inhumane or humiliating manner 
at educational institutions (s. 30). The definition of 
“physical harm” requires physical injuries (s. 133(n)) 
and therefore does not prohibit all forms of corporal 
punishment, however light.

2.4 Corporal punishment and other cruel or 
degrading punishment or treatment is 
explicitly prohibited in residential care 
facilities for children.43

·

The Child Rights Protection Act does not fully prohibit 
corporal punishment in residential care, stating only 
that no child shall be punished or harmed in a ruthless, 
inhumane or humiliating manner in an institution 
where the child is housed, or any other environment 
where the child resides (s. 30).

The Guidelines and Recommendations for Institutional 
Child Care Home in the Maldives issued by the 
Ministry state that no child should be physically 
punished or threatened with physical punishments. 
However, the guidelines do not appear to be a binding 
instrument.

2.5 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in all 
places of custody/detention.44

·
The Juvenile Justice Act states that no child detained 
at an institution shall be subjected to any act or 
act of negligence that may cause them physical or 
psychological harm, for any purpose including the 
disciplining of the child (art. 86(e)). However, what 
constitutes “harm” is not defined. The definition of 
“physical harm” under the Child Rights Protection Act 
requires physical injuries (art. 133(n)) and therefore 
does not prohibit all forms of corporal punishment, 
however light.
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The Prisons and Parole Act (14/2013) prohibits any 
acts of torture, inhumane or degrading treatment by 
prison officers (art. 26(b)). The Act also prohibits any 
form of disciplinary action that many result in physical 
injury, but this does not prohibit all forms of corporal 
punishment, however light. The Penal Code allows 
use of force by a custodial officer if necessary to 
enforce the lawful rules or procedures of a correctional 
institution (art. 44(c)).

The Anti-torture Act also prohibits all acts of torture 
by a public official to obtain information or to inflict 
punishment “not mentioned in any law”. “Torture” is 
defined as any act by which severe pain or suffering, 
whether physical or mental, is intentionally inflicted on 
a person (art. 10), and therefore does not prohibit all 
forms of corporal punishment, however light.

2.6 The law clearly defines and prohibits 
mental or emotional abuse of a child.45

·

The Child Rights Protection Act defines “psychological 
harm” as signs of disability apparent in the child’s 
demeaner or mentality, anxiety, depression, loneliness, 
short temper, developmental delay or any such 
psychological disability in circumstances where 
the child is believed to display mental disability or 
psychological impairment, as a result of psychological 
harm inflicted by a person on that child. Emotional 
abuse is a grounds for finding a child to be in need of 
care and protection (s. 69).

The Domestic Violence Act prohibits verbal and 
psychological abuse of a child in the context of a 
domestic relationship, if it harms, or may cause 
imminent harm to, the safety, health or well-being 
of the victim (art. 4). Verbal and psychological abuse 
is defined as a pattern of degrading or humiliating 
conduct towards a victim, including repeated insults, 
ridicule or name calling, repeated threats to cause 
emotional pain, and acts of obsessive possessiveness 
or jealousy that constitute a serious invasion of the 
victim’s privacy, liberty, integrity or security (art. 67(d)). 

2.7 The law clearly defines and prohibits 
neglect or negligent treatment of a 
child.46 

·

The Child Rights Protection Act defines “negligence” 
an act or omission by the child’s parents, a guardian, 
person responsible for the child at the time, that 
results in physical or psychological harm to the child 
(s. 133(h)). The Act includes the offence of negligence, 
defined as a deliberate act by a person under a duty to 
protect a child that may hinder the health or protection 
of the child, or their failure to take necessary measures 
to prevent such an act. The offence is punishable by 
three years imprisonment (s. 124).

The Penal Code makes it an offence for a parent, 
guardian or other person having custody or control 
of a child to endanger the child’s physical health, 
safety, or welfare; to leave a child under 14 without 
supervision, or over the age of 14 for more than 24 
hours; and to fail to take reasonable measures to 
prevent an offence against the child knowing that such 
an offence is reasonably likely to occur (art. 414). It is 
also an offence for a person to fail to provide support 
for a child who is under the age of 18, if she/he has the 
ability to provide support (art. 415).
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2.8 The law clearly defines and prohibits 
torture or other cruel, inhuman or 
degrading treatment of children 
to obtain information or extract a 
confession from a child, or as a form of 
discipline, control or sentencing within 
the criminal justice system.47 

·

The Constitution states that no person shall be 
subjected to cruel, inhumane or degrading treatment 
or punishment, or to torture (art. 54). In addition, the 
Anti-Torture Act (Act No. 13/2013) criminalizes torture 
and other cruel, inhumane and degrading actions 
by State officials, with penalties ranging from 5–20 
years imprisonment depending on the nature and 
consequence of the offending actions. The Act defines 
torture as an act by a government official, or with 
orders from or knowledge of an official, performed 
intentionally to cause severe physical or psychological 
pain or to experience pain in order to obtain 
information or a confession; to inflict a punishment 
not declared by law; or to threaten or to humiliate a 
person who has committed an action or is accused 
of committing, or a third-party that has performed 
an action or is accused of performing an action (s.9). 
However, an exception is made for acts resulting in 
pain “due to punishment that has been prescribed by 
law” (art. 9(2)).  Under the Penal Code, lashes are a 
permissible form of punishment for some offences.

The Juvenile Justice Act (which takes precedence over 
all other laws) prohibits any act or punishment against 
a child which is merciless, inhumane, violent, or 
ruthless (art. 30 (a)) and states that a child shall not be 
subjected to any punishment which will cause physical 
or psychological injury (s. 30(b)). It is unclear how the 
new provisions of the Act will be interpreted, however 
lashes appear to be prohibited by section 30, and the 
phrasing of section 73 suggests that, in sentencing a 
child for any offence, the courts may only impose one 
of the dispositions listed in that article (which does not 
include lashing). 

Sexual abuse and exploitation

2.9 An appropriate age of consent to sexual 
activity has been established that is 
the same for boys and girls, and that 
balances the need to protect the child 
with recognition of his/her evolving 
capacities.48

·

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse states that children under 13 years 
of age are not capable of giving consent under any 
circumstances, and unless established otherwise, it 
shall be deemed that a child between the age of 13 and 
18 years of age did not give consent to carry out sexual 
acts (arts. 24, 25). However, none of the offences under 
the Act are framed to require absence of consent as 
an element of the offence. In its 2016 Concluding 
Observations, the UN Committee on the Rights of the 
Child expressed concern that the legal minimum age 
for consent is set too low at 13 years (para. 44).

Under the Penal Code 2014, the legal age of consent for 
sexual conduct is 18, but it includes a broad exception 
for marriage, stating that the consent or silence of 
a minor (defined as a person under 18) to sexual 
intercourse or sexual contact is invalid, except where 
the minor is legally married to the defendant (art. 134). 
The provision invalidating children’s consent applies 
only to sexual assault offences (ch. 130) and not to the 
offences of unlawful sexual intercourse and sexual 
contact (under ch. 410: Offences Against the Family). 

Maldives law does not fully provide for an age of consent 
since there is no minimum age of consent in the context 
of marital rape, and children may be prosecuted for 
engaging in sexual intercourse and sexual contact outside 
of marriage and for same-sex sexual activities, regardless 
of consent, under the Penal Code (arts. 411, 412) and the 
Sexual Offences Act (Law 17/2014) (arts. 24, 27). 
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2.10 The definition of rape and other sexual 
offences is based on the lack of freely 
given consent.49 · Under both the Penal Code (arts. 130, 131) and the 

Sexual Offences Act (art. 6) sexual offences are defined 
as acts committed without consent. 

2.11 Consent of a child (over the age of 
consent) is not valid if force, coercion 
or threats were used, or the perpetrator 
abused a position of trust, authority or 
situation of vulnerability or dependence 
(including mental or physical 
disability).50

·

In accordance with section 134 of the Penal Code, the 
consent of any child under the age of 18 is invalid, 
except where the child is legally married to the 
defendant (art. 134). The Penal Code also states that 
consent is not valid if it is given by a person who is 
incompetent or induced by force, duress, or deception 
(art. 27), but it does not address situations where the 
perpetrator abused a position of trust, authority or 
situation of vulnerability or dependence.

The Sexual Offences Act states that consent is not 
valid if it is extorted by threats or fear of death or 
bodily harm to the victim, or the victim’s relative or 
spouse, or by threat of harm to the victim; obtained 
through deception; or obtained by false and fraudulent 
representations as to the nature of the act or the 
identity of the offender and the offender’s relation to 
the victim (art. 14).

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse provides for higher penalties 
for persons in position of trust who commit sexual 
offences against a child (arts. 9–13). 

2.12 All forms of child sexual abuse are 
penalized (including contact and non-
contact sexual acts, and all penetrative 
and non-penetrative sexual acts), and 
the law provides equal protection to 
boys and girls.51

·

The Penal Code penalizes penetrative sexual acts 
under the offence of sexual assault (art. 130), which 
prohibits sexual intercourse without consent. Same-
sex sexual intercourse is defined broadly to include 
penetration of the vagina, anus or mouth using a 
sex organ or object, but unlawful sexual intercourse 
between men and women is limited to a man inserting 
his penis into the vagina of a women (art. 114(f)), 
thereby excluding anal or oral penetration and 
penetration using an object.  The Sexual Offences Act 
defines rape as penetration of a genital organ into a 
genital organ or non-genital organ of another person 
(art. 6), thereby also excluding oral penetration and 
penetration with an object or other body part.

Non-penetrative acts are addressed under the Penal 
Code offence of criminal sexual contact (art. 131), 
which includes touching another person, or causing 
another person to touch, sex organs, anus or breasts.  
The Penal Code also criminalizing non-contact sexual 
offences, including indecent exposure (art. 132) and 
sexual exploitation (art. 133), defined as causing 
another person to disrobe for the purpose of sexual 
arousal or gratification. The penalty for these offences 
is aggravated when committed against a child but still 
quite low (maximum of 6 months imprisonment). 

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse similarly includes a full range of 
sexual offences against children, including intentionally 
touching a child’s body with a sexual intent (art. 3); 
causing a child to engage in sexual activity (s.4); 
engaging in a sexual act in the presence of a child (s.5); 
forcing a child to watch the commission of a sexual act, 
or showing images, photograph, film, or part of a film 
depicting such acts being carried out (art. 6); involving 
a child in the creation of pornography (art. 18); and 
displaying sexual organs to a child (art. 22).
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The penalty for sexual offences against children under 
the Penal Code are significantly less than the penalties 
provided for under the Sexual Offences Act and the Law 
on Special Measures for Perpetrators of Child Sexual 
Abuse. Under the Penal Code, the penalty for sexual 
assault of a child is up to 8 years imprisonment (15 
years if the perpetrator is more than 4 years older 
than the victim) and up to four years imprisonment for 
criminal sexual contact with a child (up to two years 
if the perpetrator is more than 4 years older than the 
victim). By comparison, rape under the Sexual Offences 
Act carried a penalty of imprisonment for 15 to 20 
years and sexual touching of a child is punishable 
under the Law on Special Measures for Perpetrators of 
Child Sexual Abuse by 10 to 14 years imprisonment.

2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52

·

Maldives law does not fully address marital rape. 
The Penal Code creates a rebuttable presumption 
that if a person engages in sexual intercourse with a 
spouse consent existed (art. 13(b)). No minimum age 
of consent has been established if a child is married. 
The Law on Special Measures for Perpetrators of 
Child Sexual Abuse similarly states that acts that can 
be considered sex offences shall not be deemed as 
an offence when carried out with a child with whom a 
person has entered into marital relations with as per 
Islamic principles (art. 14). Under the Sexual Offences 
Act, marital rape is only an offence if proceedings 
for the dissolution of the marriage or divorce have 
been instituted in a court of law and is in the stage of 
declaring a verdict after the conclusion of all hearings, 
the husband knows himself to be suffering from a 
sexually transmitted infection, or there is in existence 
a separation agreement between the spouses and 
both spouses are living separately (art. 20). The 
penalty for marital rape is significantly lower (1 to 3 
years imprisonment, or 3 to 5 years imprisonment if a 
dangerous weapon was used).

2.14 The law includes provision to prevent 
criminalizing adolescents of similar 
ages for factually consensual and 
non-exploitative sexual activity,53 for 
example, through a defence of ‘peer 
consent’ for children under the legal 
age of consent. 

·
No provision is made for peer consent. Children may 
be prosecuted for engaging in sexual intercourse and 
sexual contact outside of marriage and for same-sex 
sexual activities, regardless of consent, under the 
Penal Code (arts. 411, 412) and the Sexual Offences Act 
(Law 17/2014) (arts. 24, 27).  

2.15 Sexual harassment is prohibited, and 
is defined to include unwelcome sexual 
behaviour such as physical contact 
and advances, sexually coloured 
remarks, showing pornography and 
sexual demands, whether by words or 
actions.54 

·
Sexual harassment is penalized under the Penal 
Code offence of disorderly conduct, which prohibits 
knowingly harassing, annoying, or alarming another 
person in public by using abusive or obscene 
language, making an obscene gesture, persistently 
following a person, or soliciting sexual contact 
(art. 615). The Sexual Harassment Prevention Act 
2014 prohibits sexual harassment in workplaces, 
educational institutes and health centres. 
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2.16 Commercial sexual exploitation of 
a child is a distinct offence and is 
defined broadly as the use of a child 
in sexual activities for remuneration 
or any other form of consideration. 
The law penalizes offering, obtaining, 
procuring or providing a child for sexual 
exploitation. 55

·

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse makes it an offence to engage in 
sexual acts with a child pledging to make payment, 
or to carry out a sexual act with a child by creating an 
expectation that payment would be made. Payment 
is defined to include financial or monetary advantage 
and gifts (art. 17). The offence carries a serious penalty 
of between 15 and 21 years’ imprisonment, or 20 to 
25 years if it involves force, control or restraint of the 
child’s free will (art. 19). Section 18 makes it an offence 
to intentionally “cause” child prostitution, which is 
not clearly defined but could be interpreted to include 
all acts of offering, procuring or providing a child for 
prostitution. 

The Penal Code does not include a separate provision 
on commercial sexual exploitation of a child. Article 
620 makes it an offence for anyone (including a child) 
to perform an act of sexual intercourse or sexual 
contact with a person not his spouse in exchange 
for anything of value. As framed, both parties would 
be liable under this provision. The penalty is quite 
low (maximum 1 year imprisonment) and there 
is no aggravated penalty if one of the parties is a 
child. Article 621 prohibits promoting or supporting 
prostitution, including compelling, encouraging, 
arranging or otherwise facilitating a person to engage 
in acts of prostitution. The penalty is aggravated if 
committed against a minor, but significantly lower than 
under the Law on Special Measures for Perpetrators of 
Child Sexual Abuse (maximum 8 years imprisonment).

2.17 Child pornography (defined as any 
representation, by whatever means, 
of a child engaged in real or simulated 
explicit sexual activities or any 
representation of the sexual parts of a 
child for primarily sexual purposes) is 
a distinct offence and the law penalizes 
producing, distributing, disseminating, 
importing, exporting, offering, selling 
and accessing or possessing child 
pornography.56 

·

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse prohibits involving a child in the 
creation of pornography and creating pornographic 
materials in which a child’s sex organ is displayed (art. 
18). The penalty is imprisonment for between 20 and 
25 years. “Pornographic material” is not defined and 
the law does not address distributing, disseminating, 
importing, exporting, offering, selling and accessing or 
possessing child pornography. 

The Penal Code does not include a specific offence 
with respect to child pornography. All pornographic 
material is addressed under the general provision on 
obscene material (art. 622), which prohibits selling, 
delivering obscene material; presenting or directing 
an obscene play, dance or performance; publishing, 
exhibiting or otherwise making available anything 
obscene; performing an obscene act or presenting an 
obscene exhibition; and creating, buying, procuring 
or possessing obscene material for the purpose of 
distribution.  The Code provides for an aggravated 
penalty where the obscene material is of a minor.  In 
addition, possession of pornography is penalized 
under the offence of criticizing Islam (art. 617(3)), 
but “pornography” is not defined. Obscene material 
is defined using the subjective test of whether the 
average person would find that the material or 
performance “appeals to a prurient interest” and 
depicts or describes sexual acts in a patently offensive 
way, and as such does not clearly prohibit any 
representation of a child engaged in real or simulated 
explicit sexual activities or any representation of the 
sexual parts of a child for primarily sexual purposes, 
as required by the OPSC (Optional Protocol on Sale of 
Children, Child prostitution and Pornography. 
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2.17 It is an offence to organize, facilitate or 
promote sexual exploitation of children 
in travel and tourism.57 ·

Sexual exploitation of children by travellers or tourists 
may be penalized under general offences relating to 
child sexual abuse and commercial sexual exploitation, 
but there is no specific offence to penalize individuals 
or businesses who organize, facilitate or promote 
sexual exploitation of children in travel and tourism.

2.19 The law criminalizes misuse of 
technology to sexually abuse or exploit 
children, including sharing sexually 
explicit content with children and online 
solicitation or “grooming” children.58 

·

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse addresses sharing explicit content 
with a child by making it an offence to show images, 
photographs or films of sex acts to a child (s. 22). 

The Child Rights Protection Act makes it an offence 
to groom a child to commit sexual abuse against that 
child, punishable by 10 years imprisonment. Grooming 
is defined as establishing an emotional connection 
with the child by providing a monetary reward or any 
other physical means and gaining the trust of the child 
to commit an offense against the child (s. 123). 

Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of the 
rights of custody of another person is 
prohibited.59 ·

The Penal Code includes the offence of “unlawful 
restraint” of a person (art. 140) defined as confining or 
otherwise restricting a person’s freedom of movement, 
but not kidnapping or abduction of a child. 

2.21 The sale of children (defined as any 
act or transaction whereby a child is 
transferred by any person or group of 
persons to another for remuneration or 
any other consideration) is penalized. 60

·
The Penal Code prohibits sale of a human body part 
(art. 624) but not sale of children.

2.22 Trafficking in children and all activities 
related to trafficking are penalized, 
and any recruitment, transportation, 
transfer, harbouring or receipt of a 
child for the purpose of exploitation 
is considered trafficking even if no 
coercion, fraud, deception, etc. was 
involved.61 ·

The Prevention of Human Trafficking Law (Law No. 
12/2013) prohibits internal and transnational trafficking 
for the purposes of compelling or coercing a person 
to provide service or labour, for forced marriage, to 
undergo an unnecessary medical procedure or test, and 
for forced prostitution (arts. 12–14).  The Act states that it 
will be presumed that a child would not have consented 
to the trafficking (art. 14) but does not expressly state, 
as required by the Palermo Protocol, that no coercive 
means are required even in relation to trafficking in 
children. The penalty for violation under the Act is from 
7 to 15 years imprisonment, which is commensurate 
with the penalty for other serious crimes.

2.23 The law makes provision for assistance 
to and protection of child victims of 
trafficking and abduction, including 
measures to facilitate repatriation and 
reintegration.62

·

The Prevention of Human Trafficking Act (No. 12/2013) 
includes comprehensive provisions identification, 
protection and assistance to victims of trafficking. 
Victims, regardless of nationality and status, are 
entitled to accommodation, health care, counselling, 
legal advice and police protection (arts. 33–35). The law 
makes provision for a 90-day reflection period during 
which victims are eligible to receive services while 
deciding whether to assist authorities in a criminal 
case (arts. 32). The government is also obligated to 
facilitate return and reintegration of Maldivian victims, 
and repatriation of foreign nationals (arts. 38–40). 
Child victims are entitled to special protection and 
assistance, including appointment of a guardian, taking 
all steps to establish the child’s identity and nationality, 
and family tracing (art. 52).

MALDIVES



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

266

STANDARD SCORE RATIONALE

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual abuse 
and exploitation.63 

·

Maldives law does not include an explicit provision 
exempting child victims from prosecution. Children 
may be prosecuted for engaging in sexual intercourse 
and sexual contact outside of marriage, regardless 
of consent, under the Penal Code (arts. 411, 412) 
and the Sexual Offences Act (Law 17/2014) (arts. 24, 
27). Offences in relation to prostitution (art. 620) and 
obscene performances (art. 622) are framed to apply 
to both parties and there is no explicit statement that 
child victims will not be prosecuted. The offence of 
incest (art. 413) explicitly requires that the person who 
“willingly” participated in the act to be liable, but there 
is no similar limitation under articles 411, 412, 620 or 
622. The Penal Code provision invalidating children’s 
consent applies only to sexual assault offences 
(Ch. 130) and not to the offences of unlawful sexual 
intercourse, unlawful sexual contact and prostitution. 
Therefore, although children under the age of 18 are 
considered too immature to give valid consent to sex 
for the purposes of sexual offences under Chapter 130 
of the Penal Code, they may be liable under articles 
411 and 412 for sexual acts outside of marriage, 
prostitution and obscene performances, even if the 
act was committed without their consent or they were 
exploited by an adult. Article 55 of the Penal Code on 
duress provides a possible defence where the child is 
compelled to perform the offence conduct by “a threat 
that a person of reasonable firmness in the person’s 
situation would have been unable to resist.” 

Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both boys 
and girls,64 and does not allow for 
exceptions based on parental consent, 
or distinctions based on customary/
religious practices.65 ·

The Family Act (Law No. 4/2000) sets 18 as the age for 
solemnization of marriage for both boys and girls, but 
permits marriage from puberty at the discretion of the 
Registrar of Marriages “upon having considered the 
person’s physical well-being, competence to maintain 
a livelihood and reasons for contracting the marriage” 
(art. 4).  

However, the Child Rights Protection Act states that, 
notwithstanding anything to the contract in any other 
Act, a marriage of a child who has not attained the age 
of 18 shall not be solemnized (s. 25).  

2.26 The law requires free and full consent 
of the intending spouses and prohibits 
forced marriage.66

·
The Family Act states that marriage may only be 
solemnized if the man and woman are desirous of 
contracting the marriage and only upon an offer 
to marry being made by one of the parties to that 
marriage and that offer being accepted by the other 
and having received in accordance with this Act the 
consent of the judicial guardian of the bride (art. 3). It 
is an offence, punishable by a fine or exile for up to six 
months’ imprisonment, to coerce a person to contract 
a marriage against his/her will (s. 63). 

2.27 It is compulsory for all marriages to be 
registered by a competent authority, 
whether contracted civilly or according 
to custom or religious law.67 ·

The Family Act makes it mandatory for all marriages to 
be registered (s. 19, 22, 62).

2.28 Proof of age of the prospective spouses 
is required prior to solemnization.68 · The Family Act does not explicitly require that proof of 

age be provided prior to solemnization.
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2.29 The law recognizes child/forced 
marriages that include dowry payments 
or bride price as forms of sale of 
children.69 ·

The Family Act states that a woman contracting a 
marriage shall in accordance with the principles of 
Shariah be entitled to dowry upon solemnization of the 
marriage (s. 10). The law does not prohibit child/forced 
marriages that include dowry payment as a form of 
sale of children.

Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the same as 
the age for completion of compulsory 
schooling.70

·

Maldives Constitution states that children and young 
people shall be free from economic exploitation and 
no person shall obtain undue benefit from their labour 
(art. 35(a)). 

The Employment Act (No 2/2008) sets 16 as the 
minimum age for employment, other than in 
connection with training associated with a child’s 
education or deportment and participation “in the 
family's line of work” (s. 6). 

The Child Rights Protection Act states that, 
notwithstanding anything to the contract in any 
other Act, engaging children under the age of 16 in 
employment or any form of work is prohibited, except 
in connection with trainings associated with their 
education. However, the Act makes broad exception 
for participation of children under the age of 16 in the 
“family’s line of work”, provided it does not hinder the 
child’s education or have harmful or detrimental effect 
on their health, physical, psychological, spiritual or 
social development (s. 26). 

2.31 If the law permits children under the 
minimum age to engage in ‘light work’, 
the minimum age is at least 13, and the 
law defines and regulates the types of 
‘light work’ children can engage in.71 ·

Neither the Child Rights Protection Act nor the 
Employment Act set a lower age for children to engage 
in “light” work, however there is no minimum age for 
children working in the family business and limited 
restrictions on what that can entail.  

In its 2016 Concluding Observations, the UN 
Committee on the Rights of the Child expressed 
concern that the minimum age for employment does 
not apply to children working in family businesses, for 
whom there are no legislative safeguards.

2.32 Provisions are in place regulating 
permissible work by children, including 
regulations defining minimum wages 
and the hours and conditions of work.72 

·

The Employment Act states that a minor (defined as 
a person under the age of 18) can only be engaged in 
employment or work with the written approval of his/
her legal guardian (s. 8). Minors cannot be required to 
work during school hours or after 11 p.m. (s.9). 

The Child Rights Protection Act requires guidelines to 
be developed on trainings and participation of children 
in their family’s line of work, as well as a detailed list 
of work that children are prohibited from engaging in, 
within 6 months from the commencement of the Act  
(s. 26(e)). These regulations have not yet been issued.

2.33 Engaging a child under the age of 18 
in the worst forms of child labour, 
including all work that is likely to 
jeopardize his/her health, safety or 
morals, is prohibited.73 ·

The Employment Act states that no minor shall be 
employed in any work or employment or in conditions of 
work or employment that may have a detrimental effect 
on his/her health, education, safety or conduct (s. 7). 

The Child Rights Protection Act similarly guarantees 
every child the right to be protected from any work that 
may hinder the child’s education or may have a harmful 
or detrimental effect on the child’s health, physical, 
psychological, spiritual or social development (s. 26(a)).
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2.34 Regulations are in place to clearly 
define prohibited, hazardous or harmful 
work.74

·
Maldives has yet to further define what constitutes 
prohibited hazardous work under section 7 of the 
Employment Act. In its 2016 Concluding Observations, 
the UN Committee on the Rights of the Child expressed 
concern that prohibited hazardous activities have not 
been further specified. The Child Rights Protection Act 
requires that a detailed list of work that children are 
prohibited from engaging in be developed within 6 
months from the commencement of the Act (s. 26(e)). 

2.35 Child labour rules apply to children 
working in both the formal and informal 
sectors, including domestic work.75 ·

The Employment Act applies to all public and private 
sector employment and to all persons employed by 
the State or by the private sector (s. 2). The restrictions 
on child labour apply broadly to all employment or 
“work”, which appears to encompass work in both the 
formal and informal sector.

2.36 Violations of child labour laws are 
punishable by appropriate penalties. It 
is a criminal offence to involve children 
in the worst forms of child labour, 
including slavery or practices similar 
to slavery, debt bondage and serfdom, 
forced or compulsory labour, and use of 
children for elicit activities such as drug 
trafficking.76

·

The Child Rights Protection Act makes it an offence to 
use a child for labour under duress or threat or false 
pretenses, to use a child to commit a criminal offense or 
to recruit or groom a child to commit a crime, punishable 
by imprisonment for a period of 3 years (s. 122).

Maldives Constitution prohibits slavery or servitude 
and forced labour (art. 25). Section 3 of the 
Employment Act prohibits forced labour, but does 
not stipulate a penalty. The Prevention of Human 
Trafficking Law criminalizes forced labour (but only if 
the person is transported) and debt bondage (s. 12, 16), 
but not the use of children for illicit activities. The use 
of children in drug trafficking is penalized under the 
Drugs Act (s. 133(c)(1).  

Under the Employment Act, the penalties for violating 
child labour safeguards, including engaging children 
in hazardous work, are not sufficiently harsh to act as a 
deterrent (fine of between Mrf 1,000 and Mrf 5,000). 

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 into 
the armed forces.77 

N/A
Maldives does not have compulsory recruitment.

2.38 The law sets a minimum age of at least 
15 years for voluntary recruitment 
into the armed forces.78 If voluntary 
recruitment of children under 18 is 
permitted, safeguards are in place 
to verify age and to ensure that 
recruitment is genuinely voluntary (not 
forced or coerced), fully informed, and 
with informed consent of the child’s 
parent/guardian.79

·

The Armed Forces Act (No.1/2008) does not establish 
a minimum age for recruitment, and the armed forces 
are excluded from the application of the Employment 
Act. The Rules Pertaining to the Maldivian Public 
Service prohibits the recruitment of any person under 
18 into the national armed forces (art. 12). Source: 
Maldives Government report to the UN Committee 
on the Rights of the Child 2007 (the Rules were not 
available for review. There is no penalty for violating 
this prohibition, and it is not clear if the Rules include 
safeguards with respect to age verification.

2.39 The law criminalizes the recruitment or 
use in hostilities of children under the 
age of 18 by armed groups.80  ·

The recruitment of children by non-state armed groups 
is not prohibited. In its 2009 Concluding Observations 
to Maldives report under the OPAC (Optional Protocol 
on Children in Armed Conflict), the UN CRC Committee 
expressed concern over the lack of applicable 
sanctions and an explicit provision on criminalization 
of child recruitment in the Penal Code.
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Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion and 
female infanticide.81

N/A

2.41 The law prohibits and adequately sanctions 
female genital mutilation/cutting.82 N/A

2.42 The law prohibits and adequately 
sanctions honour crimes and dowry-
related violence.83 It explicitly prohibits 
discriminatory legal defences or 
mitigating factors based on culture, 
religion or male privilege, traditional 
apologies, pardons from the families 
of victims/survivors or the subsequent 
marriage of the victim/survivor of 
sexual assault to the perpetrator.84 

·
Maldivian law does not explicitly allow for 
discriminatory defences or mitigating factors, but also 
does not expressly prohibit it. Under the Penal Code 
refusal to pay compensation is an aggravating factor, 
but payment of compensation to the victim and/or his/
her family is not a mitigating factor (art. 1105).

2.43 National laws identify and prohibit other 
practices harmful to children, and any 
laws, norms or practices (traditional, 
customary or religious) that justify 
or condone such harmful practices 
against children, promote gender-based 
violence or discriminate on the grounds 
of gender are repealed.85

·
The Child Rights Protection Act states, in general 
terms, that every child has the right to be protected 
from any social and cultural factors that may have a 
detrimental effect on the best interests, dignity and 
development of the child. It is the responsibility of 
the State to ensure that appropriate measures, in 
accordance with the law, are taken in order to avert 
children from any social and cultural factors that may 
have a detrimental effect on the best interests, dignity 
and development of the child (s. 13).

Extraterritoriality and extradition

2.44 Offences in relation to child abduction, 
sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
apply to conduct committed both 
domestically and transnationally.86

·

Only offences under the Human Trafficking Act are 
explicitly framed as transnational (art. 12). However, the 
Penal Code gives the State jurisdiction to prosecute any 
offence that is committed in Maldives; causes substantial 
harm in Maldives; results in substantial harm to citizens, 
agents or property of the State;  is committed by or 
in cooperation with a citizen of Maldives or a person 
domiciled in Maldives regardless of the location of the 
offence; is committed in gross violation of international 
law, regardless of the site of such offences or the 
domiciles of the parties involved; and any offense over 
which the State is required to assume jurisdiction due to 
the State’s adoption of an international treaty (s. 13). 

2.45 Penal laws allow for jurisdiction when the 
alleged offender is a national of that State 
or a person who has his/her habitual 
residence in its territory and/or when the 
victim is a national of that State.87

·
The Penal Code allows for extraterritorial jurisdiction 
based on citizenship and residence of the offender and 
the victim, and on the basis of an international treaty, 
including the Optional Protocols to the CRC and the 
Palermo Protocol, which the State has ratified (art. 13).

2.46 Abduction, sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
are extraditable offences and included 
in any extradition treaty.88

·

The Extradition Act states that if the country requesting 
extradition has entered into an extradition treaty 
with Maldives, a person may be extradited for the 
offences agreed between the two countries under 
the extradition treaty (s. 6). For countries that have 
not entered into an extradition treaty with Maldives, 
extraditable offences are defined to include any 
offence punishable by at least one year imprisonment 
under Maldivian law and laws of the country 
requesting an extradition.  It is not necessary for such 
offences to be identical to the rank or language or 
category or act or elements in both jurisdictions (s. 13). 
This would allow for extradition of the perpetrators 
of offences in relation to abduction, sale, commercial 
sexual exploitation and trafficking of children.
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A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid by 
reason of age89 or gender.90

Evidence Act (Law no. 24/76) not available.

3.2 Children’s evidence is not presumed 
unreliable or untrustworthy by reason 
of age alone.91

·
The Law on Special Measures for Perpetrators of 
Child Sexual Abuse requires at least five types of 
evidence to establish beyond a reasonable doubt that 
a child sexual offence has occurred. It lists 12 possible 
types of evidence including: results of scientific 
investigation, statements of an eye witness, forensic 
evidence, video records, statement of the child, and 
corroboration between the child’s statement and 
medically established physical injury).

3.3 Criminal proceedings against 
perpetrators of crimes against children 
can always be initiated ex officio by the 
police or prosecutor and do not require 
the consent of a parent/ guardian, or 
official complaint filed by the child or a 
parent/guardian.92 ·

In Maldives, any offence can be initiated ex officio and 
there is no requirement for a complaint or consent of 
the victim. The Criminal Procedure Act states that any 
person can report a person who has committed a crime 
to the relevant authorities (art. 23). Under the Prosecutor 
General’s Act (Law No. 9/2008) the Prosecutor General 
(or delegated person) has the authority to institute 
and conduct criminal proceedings against any person 
in respect of any alleged criminal offence, to order an 
investigation into complaints of criminal activity, and 
to make all decisions as to whether to prosecute or 
discontinue a prosecution (art. 15).

3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it is in 
the best interests of the child, taking 
into account any power imbalance and 
the vulnerability of the child or his or 
her family in consenting to a settlement, 
and does not involve harmful practices. 
Resorting to informal justice systems 
does not jeopardize children’s rights or 
preclude child victims from accessing 
the formal justice system.93

·

Not addressed in the law.

3.5 The law recognizes the vulnerability 
of child victims and the need to adapt 
procedures to their special needs, and 
the best interest of the child is a primary 
consideration guiding the entire process.94

·
Maldives does not explicitly recognize children as 
vulnerable witnesses and has no special protections 
applicable to all child victims and witnesses in criminal 
proceedings. Some measures are available for victims 
of certain offences.

3.6 The law makes provision for child 
victims to be provided appropriate 
accompaniment and support services 
throughout the legal process, including 
legal representation and support and 
accompaniment by a parent, guardian 
or victim/witness specialist.95 

·
The Domestic Violence Act states that any party to 
proceedings under the Act may be represented by 
a lawyer and the State shall be responsible for the 
provision of a lawyer, upon request, to those victims 
without adequate financial means (s. 64). 
The Prevention of Human Trafficking Act (No. 12/2013) 
requires that a guardian be appointed for child victims 
(s. 52).

3.7 Cases involving child victims and 
witnesses are required to be expedited 
and completed without undue delay.96 · Not addressed in the law. 
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3.8 Provision is made for measures to 
reduce hardship and assist children 
to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, recesses 
during a child’s testimony, hearings 
scheduled at times of day appropriate 
to the age and maturity of the child, 
closed court proceedings, protection 
from being cross-examined by the 
alleged perpetrator, and use of screens, 
close circuit television, video-taped 
statements and other testimonial aids.97

·

The Constitution gives judges discretion to exclude 
the public from all or part of a trial “where the interest 
of juveniles or the victims of a crime so require” (art 
42(c)). The Criminal Procedure Act states that criminal 
proceedings shall be conducted in a closed hearing 
“where the interests of the victim of a crime is required” 
(s. 143(b)(2)).

The Child Rights Protection Act states only that, where a 
testimony of a child is taken in relation to any matter, “this 
Act shall protect and safeguard the child” (s. 28).

The Domestic Violence Act states that if any of the 
witnesses or the victims in proceedings under the Act 
are minors their statement must be taken in a suitable 
environment in the presence of a social worker (s. 14(f)). 

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse states that the testimony of a child 
for purposes of the Act should be obtained in a video 
recorded interview. The interview should take place 
away from the court and trial proceedings and the police 
station, and be carried out in a familiar environment for 
the child, in the presence of familiar or trusted persons 
to the child. Where the child has a disability, a person 
capable of translating what the child narrates should 
also be present (s. 48). Court proceedings should be in 
camera (s. 54). However, these protections apply only 
where the perpetrator has been charged under the Law 
on Special Measures for Perpetrators of Child Sexual 
Abuse, and not to offences under the Penal Code or 
Sexual Offences Act. 

The Prevention of Human Trafficking Act recognizes 
the special vulnerability of child victims and requires 
special care and protection at the investigation and trial 
stages. Children must be interviewed by specially trained 
professionals, in a suitable environment, in the presence 
of a parent or guardian and in language the child can 
understand. Trials must be conducted in camera, and the 
child’s evidence must be taken in a manner such that the 
accused cannot see the child (s. 52).

3.9 Child victims are guaranteed the right 
to privacy, and there are restrictions 
on publication of any information that 
might identify the child.98

·

The Child Rights Protection Act prohibits the publication 
of children’s personal information in a manner that may 
be detrimental to the dignity of the child. For children 
who are victims of crimes, their personal information 
such as name, address, school, or any information that 
could directly or indirectly reveal the identity of the child 
or photographs of the child shall not be published by 
any media or any other such platform (s. 33).  

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse similarly prohibits disclosure 
of information about a child with whom an offence 
prescribed under the Act had been committed by either 
an agency in possession of the information or the media 
(s. 54). 
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3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation and 
retaliation, including prohibition on 
the disclosure of information about 
the victim’s identity and whereabouts, 
and “no-contact” bail conditions or 
restraining orders.99 ·

Under the Criminal Procedure Act, sexual offences 
committed against children is listed as one of the 
offences where a detainee may be denied bail (art. 63(f)). 
As a condition of bail, the court may prohibit the accused 
from communicating with any person who has been 
harmed by the offence or has agreed to testify (art. 64(e)).

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse (Part 4) gives added authority to 
detain an accused during investigation and trial to 
protect children or prevent interference with witnesses. 
The factors to consider in deciding whether to detain 
an accused include the victim’s age and situation and 
relationship between the accused and the child (s. 32). 

3.11 Child victims have access to adequate 
procedures to seek compensation for 
damages, and the law outlines clear, 
accessible procedures for making 
compensation claims.100 

·

The Penal Code states that an offender who causes 
harm to a person must compensate the victim for the 
harm caused. The victim has the right to play a role 
in the establishment of the terms of compensation, 
and if victim and offender are unable to agree on 
compensation, the court may impose terms for 
compensation. Refusal to compensate the victim or 
enter into a legally binding agreement to make such 
compensation over time is an aggravating factor on 
sentencing (art. 1105). 

The Law on Special Measures for Perpetrators of 
Child Sexual Abuse requires a victim of an offence 
under the Act to file a separate civil lawsuit to obtain 
compensation for physical injuries, costs incurred for 
medical treatment, the psychological damage caused 
and the ordeal suffered by the child (art. 51(a)). The 
Prevention of Human Trafficking Act allows victims to 
make a civil claim for compensation and for judges to 
order compensation during the criminal case (s. 58, 59).

B. Children in conflict with the law

Due process rights

3.12 Children are guaranteed the right to 
be presumed innocent until proven 
guilty, to be notified promptly of the 
charges, not to be compelled to give 
testimony or confess guilt, to present 
evidence and cross-examine witnesses, 
and to appeal against conviction and 
sentence.101 ·

Children’s due process rights are guaranteed by 
the Constitution, which states that everyone who is 
criminally charged is entitled to a fair and public hearing 
within a reasonable time by an independent court or 
tribunal established by law (art. 42(a)). He/she has the 
right to remain silent, except to establish identity, and to 
be informed of this right (art. 48(c)); not to be compelled 
to testify; to have adequate time and facilities for the 
preparation of his/her defence; to be tried in person, and 
to defend him/herself through legal counsel of his/her 
own choosing; to examine the witnesses against him/
her and to obtain the attendance and examination of 
witnesses; and to be presumed innocent until proven 
guilty beyond a reasonable doubt (s.  51). These due 
process rights are also reinforced under the Juvenile 
Justice Act (No. 18/2019).
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3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate and 
distinct approach from the adult 
criminal justice system and to ensure 
that the best interest of the child is a 
primary consideration guiding the entire 
process.102

·

The new Juvenile Justice Act (No. 18/2019), which comes 
into  effect in November, 2020, provides comprehensive 
guidance on the establishment of the juvenile justice 
system and outlines specialized approaches for handling 
children at all stages of the criminal justice process. Its 
stated objectives are to establish a dedicated system 
for children in conflict with the law that incorporates 
child-friendly approaches, provides for rehabilitation 
and reintegration, and ensures that children are treated 
in accordance with their best interest (s. 1, 2).  It also 
requires the establishment of a Department of Juvenile 
Justice and the designation of specially trained police,  
prosecutors, Juvenile Courts, probation officers and 
correctional officers to handle cases involving juveniles 
(s. 17-25). In the event of any conflict with any other 
Act with regard to the children in conflict with the law, 
Juvenile Justice Act prevails (s.116). 

3.14 Children have the right to the presence 
and assistance of their parents at all 
stages of the proceedings, and parents 
may be required to attend in the 
interests of the child.103 

·

The Criminal Procedure Act states that the police 
must question juveniles in the presence of a parent or 
guardian, or in a situation where a parent cannot attend 
someone who can protect the juvenile’s interests (art. 
46(j)).

The Juvenile Justice Act states that children have the 
right to receive assistance from their guardian or other 
party who will protect their interests at every stage of 
the process (s. 30 (p)). This includes the right to have 
their parent or guardian informed immediately if they 
are apprehended or detained, and to be questioned 
only in the presence of a guardian or person who can 
protect the interests of the child ((s. 47(c), 49).  The 
child’s guardian must also be present during the trial 
proceedings, unless their attendance is not in the best 
interest of the child (s. 66). 

3.15 Children have the right to legal or other 
appropriate assistance,104 including 
access to free legal aid under the same 
or more lenient conditions as adults.105

·

The Constitution states that everyone charged with an 
offence has the right to communicate with and instruct 
legal counsel of his/her own choosing, and to defend 
him/herself through legal counsel of his/her own 
choosing (art. 51 (f)). It also guarantees everyone the 
right on arrest or detention to retain and instruct legal 
counsel without delay and to be informed of this right, 
and to have access to legal counsel facilitated until the 
conclusion of the matter for which he/she is under arrest 
or detention (art. 48(b)). In serious criminal cases, the 
State shall provide a lawyer for an accused person who 
cannot afford to engage one (art. 53).

The Juvenile Justice Act states that a child apprehended 
or arrested for an offence has the right to an attorney 
from the moment of apprehension or arrest until the 
case is concluded. If the child is unable to afford legal 
representation, a public defender or other legal aid must 
be arranged. The Act prohibits questioning a child about 
an offence until s/he has had the opportunity to consult 
with an attorney or other person who can protect their 
rights (s. 50). The Act also states that every child has 
the right to legal counsel during trial, and if the child is 
unable to afford legal counsel, the State must appoint 
legal counsel for the child (s. 65).
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3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

Both the Constitution (art.51(d)) and the Juvenile 
Justice Act (s. 51) guarantee everyone charged with an 
offence the right to an interpreter, provided by the State, 
where she/he does not speak the language in which the 
proceedings are conducted, or is deaf or mute.

3.17 Children are not liable for ‘status 
offences’, meaning any conduct not 
considered an offence if committed 
by an adult such as truancy, curfew 
violations or child marriage.107

·
The Juvenile Justice Act states explicitly states that 
children are not liable for status offences. Where a child 
commits an act which, if committed by an adult, would 
not be an offence, then the act committed by the child 
shall not be deemed an offence (s. 29). 

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been established108 as 
at least 14 years.109

·

The Penal Code does not set a clear minimum age  
of criminal responsibility, but frames the issue using the 
“excuse” of lack of maturity (art.53). Children under the 
age of 15 are conclusively presumed to be excused of 
any criminal offence with which he or she is accused. 
A person aged 15 to 18 is presumed to be excused of 
any criminal offence unless the prosecution rebuts 
the presumption of immaturity. In its 2016 Concluding 
Observations, the UN Committee on the Rights of the 
Child expressed concern that under the newly adopted 
Penal Code, the immaturity of a child is considered a 
justifiable defence for children below the age of 15.

The new Juvenile Justice Act (s. 27) and Child Rights 
Protection Act (s. 29) address this gap by clearly 
stipulating 15 as the minimum age of criminal 
responsibility. The Juvenile Justice Act states that, 
notwithstanding anything to the contrary in any other 
Act, the age of criminal responsibility is 15 years, and 
the Juvenile Justice Act prevails in determining the 
criminal responsibility of an offender who was a child 
at the time of committing the offence. The Child Rights 
Protection Act further states that even where a child is 
of or over the age of 15, the child shall not be deemed 
to be mature enough to bear criminal responsibility 
solely based on age and without consideration to the 
physical and psychological wellbeing of the child and 
the surrounding circumstances (s. 29(b)). 

3.19 Special juvenile justice protections 
apply to all children under the age of 
18 at the time of the alleged offence, 
regardless of the nature or seriousness 
of the offence.110 ·

The Juvenile Justice Act defines a “child” as a person 
under the age of 18 years (s. 118), and all provisions 
of the Act apply to any person who is under the age 
of 18 at the time of the alleged offence. The Act states 
that even if a child attains legal adulthood after his/her 
entry into the juvenile justice system, the person must 
continue to be treated as a child (s. 108).

3.20 Guidance is provided on how to make 
accurate age assessments, and the 
child has the right to the benefit of the 
doubt.111 

·

The Criminal Procedure Act states that where a law 
enforcement officer believes that the accused is a minor, 
in the absence of any information to prove otherwise, 
that law officer is deemed to owe a special duty of care 
towards the minor (art. 205(a)).

The Juvenile Justice Act states that where it cannot be 
determined with certainty whether a person is under 
the age of 18, that person must be deemed to be a child 
and all the protections under the Act shall be afforded 
to them (s. 28). However, the Act lacks clear guidance 
on how to make accurate age assessments, and how 
to address situations where children lack documentary 
proof of age.
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Arrest, investigation and pre-trial detention

3.21 Children have the right to be informed 
promptly of their rights and of the 
charges against them, in language they 
can understand.112

·

Pursuant to the Constitution everyone has the right, on  
arrest or detention, to be informed immediately of the  
reasons, and in writing within 24 hours (art. 58(a)).  
Everyone charged with an offence has the right to be  
informed without delay of the specific offence in a  
language understood by the accused (art. 51). 

The Juvenile Justice Act states that all communication 
with the child must be age-appropriate, and in a manner 
which may be understood by the child (s. 44(b)). 
Whenever a child is apprehended or arrested, the 
reason for the arrest/apprehension and the rights of the 
child must be immediately communicated in an age-
appropriate manner (s. 47).

3.22 There are restrictions on the arrest of 
children and on police use of force, 
handcuffs and restraints against 
children.113

·

Both the Juvenile Justice Act (s. 48) and the Child Rights  
Protection Act (s. 32) state that children may only be  
apprehended or detained as a last resort. Police are 
prohibited from using any degree of force or police 
equipment when arresting or detaining a child, other 
than in special circumstances where the child self-harms, 
causes harm to others, or refuses to cooperate with the 
police, and where all other means of control have been 
exhausted. In these situations, only the absolute minimum 
degree of force may be used. The police cannot, under any 
circumstances, use a knife, gun, cuffs or chains, tasers, 
pepper spray, straight jackets or torture devices against a 
child (s. 48).

3.23 Police are required to immediately 
notify parents upon the apprehension/
arrest of a child.114 

·

The Criminal Procedure Act requires the parents or 
guardians of arrested juveniles to be informed of the 
reasons for arrest within 4 hours (art. 43(e)).The Juvenile 
Justice Act states that, where a child is apprehended 
or detained, his/her guardian and the Department of 
Juvenile Justice must be notified “immediately” (s. 
47(b)). If the police are unable to contact a guardian 
within 2 hours of the child’s detention or the guardian 
refuses to be present, the police must inform the 
Department of Juvenile Justice and arrange for a 
designated employee to meet with the child (s. 49(b)).

3.24 Children who are detained by the police 
have the right to challenge the legality 
of their detention before a court or other 
competent authority, and to a prompt 
decision.115 If a child is held in police 
custody, she/he must be brought before 
the court within 24 hours.116 ·

The Constitution states that anyone arrested or detained 
has the right, within 24 hours, to be brought before 
a Judge who has power to determine the validity of 
the detention, to release the person with or without 
conditions, or to order the continued detention of the 
accused (s. 48(d)).  

The Juvenile Justice Act includes limits on the 
circumstances under which children can be detained by 
police for questioning, and states that a child may not be 
kept in police custody for a period of more than 24 hours 
without having been brought before a judge (s. 54(c)).

3.25 Pre-trial detention (remand) may be 
used only as a last resort and for the 
shortest possible period of time,117 and 
there are clearly stated conditions for 
when pre-trial detention of a child may 
be justified.118 ·

The Criminal Procedure Act provisions on pre-trial 
release state that a child under 18 can only be released 
on bail based on the guarantee/formal assurance/pledge 
given by the parent, guardian or caretaker (s. 64(c)). 
The Act also states that before concluding on detention 
of minor, their parent or guardian shall be provided 
with the opportunity to explain the negative impact of 
detainment and the best way they believe the minor can 
be treated in that situation (s. 205(d)).
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The Child Rights Act (s. 39) and the Juvenile Justice Act 
(art. 12) include explicit statements of the principle of 
detention as a last resort and for the minimum period 
required under the circumstances. The Juvenile Justice 
Act further stipulates factors to be considered in making 
decisions about pre-trial detention (s. 59). Children 
may be detained prior to trial only under defined 
special circumstances and with a court order, taking 
into account a report submitted by the Department 
of Juvenile Justice (s. 58).  A judge may only order 
pre-trial detention if the alleged crime is a serious 
criminal offence and other alternative dispositions are 
unavailable, and children may only be detained for the 
absolute minimum period (s. 59).

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; placing 
the child under the custody of a parent 
or relative; or placement with a family 
or other suitable home.119 ·

The Constitution states that release of an accused may 
be subject to conditions of bail or other assurances to 
appear as required by the court (art. 49). 

The Juvenile Justice Act states that, as an alternative 
to pre-trial detention, a judge may order conditional 
release with conditions to: refrain from committing 
other offences; attend when summonsed; attend school 
regularly; participate in a program; follow instructions 
with respect to transportation, communication and 
accommodation; not to communicate with the victim 
or witnesses; report regularly to law enforcement; 
mandatory home duration stay and time; seek  medical 
or psychological assistance; and for parents to take good 
care of the child (s. 60).

3.27 The pre-trial detention of children is 
regularly reviewed (preferably every 
two weeks) and is for not more than six 
months.120 ·

The Juvenile Justice Act requires that any decision to 
subject a child to pre-trial detention be reviewed every 15 
days (s. 59(e)).  The Act states that a child shall only be 
detained for the absolute minimum period (s. 59 (c)), but 
does not stipulate a maximum. All children are entitled to 
a trial within 6 months, but where the trial is not concluded 
in this period, the court may, after giving notice, extend 
that period by an additional 6 months (s. 63).

Diversion

3.28 The law makes provision for pre-trial 
diversion (measures for dealing with 
children without resorting to judicial 
proceedings)121 at the discretion of 
police and/or prosecutors.122

·

The Juvenile Justice Act gives priority to the use of 
diversion, where appropriate, as an alternative to 
prosecution (s. 2(c), 8, 35). For minor offences, police 
may resolve the matter through warning, caution or 
release without action (s. 33). Police and prosecutors 
also have discretion to refer children to a diversion 
program where stipulated criteria have been met (s. 37), 
and they are required to first consider diversion prior 
to taking action against the child (s. 35, 62). Provision 
has been made for risk assessment reports to inform 
decision-making (s. 31).

3.29 Appropriate legal safeguards are in 
place for children who are diverted.123 
Diversion can be used only where the 
child freely accepts responsibility for 
the offence, consents to the diversion 
and is given the opportunity to seek 
legal or other assistance. Completion 
of diversion results in closure of the 
case.124 ·

The Juvenile Justice Act includes detailed legal 
safeguards for the use of diversion in line with 
international standards. It states that diversion may 
only be used where: there is sufficient evidence to 
prove the alleged offence; the child has willingly and 
independently taken responsibility for the offence 
without coercion; the child consents to the diversion 
action; and the parents consent. Before consenting, the 
child must be given information about the nature of the 
diversion and the consequences of non-compliance, 
and must be given the opportunity to seek legal advice 
(s. 38). Successful completion of the diversion results in 
“clearance” of the offence and does not form part of the 
child’s criminal record (s. 42).
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3.30 The law makes provision for a range 
of community-based diversion and/or 
restorative justice programmes.125

·

The Juvenile Justice Act states that diversion is based 
on the principles of restorative justice and should be 
aimed at encouraging children to accept responsibility 
for their actions, ensuring their social reintegration, 
providing nominal compensation to victims, and 
preventing re-offending (art. 34). The Act provides for 
a range of diversion actions, depending on the child’s 
individual circumstances, including: apology to the 
victim; attendance at an educational institution; spending 
a specified amount of time with family and/or guardian; 
complying with behaviour standards; reporting to a 
probation officer; participating in counselling, vocational 
training or other rehabilitation programmes; supervision 
by a responsible adult; payment of a fine; compensation 
or service to the victim; community service; or 
participation in a community conference (s. 36). Children 
subject to diversion must have access to appropriate 
treatment and programs to cater to their individual 
needs (art. 43). The Act gives the Department of Juvenile 
Justice the mandate to organise and conduct diversion 
programs (s. 18 (e)).

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126

·

Maldives Courts Act (Law No. 22/2010) gives the 
Juvenile Court jurisdiction to adjudicate in cases of 
offences committed by minors, to conduct detention 
hearings of minors, and to issue orders in relation to the 
investigation of offences committed by minors. 

The Juvenile Justice Act states that the Juvenile Court 
and its regional divisions have jurisdiction, at first 
instance, to adjudicate offences committed by children. 
The Juvenile Court and its regional divisions must be 
separate from the adult criminal justice system and 
exclusive to children. The High Court and Supreme Court 
must also adjudicate cases involving children under a 
system distinct from adults (s. 21). Judges who work in 
the juvenile courts must be specially trained (s. 22). 

3.32 Children are guaranteed the right to 
have the matter determined without 
delay.127 Courts are required to make a 
final decision on the charges no later 
than six months after the child’s first 
appearance before the court.128 ·

The Constitution guarantees everyone the right to be 
tried within a reasonable time (art. 51(b)). 

The Juvenile Justice Act requires all matters to be 
decided expeditiously and without delay and for factors 
which may cause delays to be removed (s. 10). It 
states that every child is entitled to a fair trial within a 
reasonable time, not exceeding 6 months. However, the 
Act includes a broad exception to this guarantee, stating 
that where the trial is not concluded within this period for 
unforeseen circumstances, the cause of the delay must be 
communicated to the child and the trial concluded within 
6 months of that communication (s. 63).

3.33 Courts are required to modify 
courtroom procedures and practices 
and to ensure that trials are conducted 
in an atmosphere of understanding that 
allows the child to participate fully.129 ·

The Juvenile Justice Act requires courts adjudicating 
juvenile cases to use child-friendly trial procedures, 
and the place and procedures must be child-friendly 
and accessible (s. 23). The Act states that during the 
conduct of the trial, the place of trial and guidelines to 
be followed during the trial must be in accordance with 
international standards and must be child-friendly and 
easily accessible to children. However, the Act lacks 
detailed guidance on how the court environment and 
procedures should be modified.
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3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130

·
The Constitution requires trials of any matter to be held 
publicly, but the presiding judge may exclude the public 
from all or part of a trial in accordance with democratic 
norms where the interest of juveniles or the victims of a 
crime so require (art. 42(c)). 

Both the Criminal Procedure Act (s. 143(b)(1)) and 
the Juvenile Justice Act (s. 64) require Juvenile Court 
proceedings to be conducted in  closed court.   

Sentencing

3.35 The law includes a statement of guiding 
principles to be taken into account when 
sentencing a child, requiring that any 
order be appropriate to the child’s well-
being and proportionate to both the 
child’s circumstances and the office, and 
reinforcing that the aims of sentencing 
are reconciliation, rehabilitation, and 
promoting the child’s reintegration 
into family and society, rather than 
punishment. 131 ·

The Juvenile Justice Act includes a statement of 
objectives and guiding principles for the juvenile justice 
system which emphasise: non-discrimination (s. 5); 
best interest of the child as the highest priority in all 
decision-making (s. 6); sanctions appropriate to the 
severity of the accusation, surrounding circumstances, 
and the educational, social and other resources 
necessary to be provided to the child (s. 7); detention 
as a last resort for the minimum period required (s. 
12);  and enabling children to receive rehabilitation 
and be reintegrated into the community (s. 2(7)).  Any 
sanction imposed on a child must not be disproportional 
to the offence the child has committed (s. 30(j)),  and 
rather than only weighing the nature and gravity of the 
offence, consideration must also be given to the child’s 
psychological, cognitive, physical, familial and social 
circumstances, as well as the needs of the community 
and the rights of the victim (s. 30(r)).

3.36 In all cases except those involving minor 
offences, the law requires the court to 
request and consider a report on the 
child’s background and circumstances.132 ·

The Juvenile Justice Act states that, in deciding on the 
disposition, the judge must take into consideration a 
report on the social status of the child and a report on 
the mental health of the child (s. 74). The Act mandates 
the Department of Juvenile Justice to develop standard 
procedures for drafting these reports, and states that all 
reports must adhere to the Department’s standards and 
be drafted by an expert who fits the prerequisites set by 
the Department (s. 45).

3.37 The law states that deprivation of liberty 
may be used only as a last resort,133 and 
only for children who have committed a 
violent offence, or have been involved 
in persistent serious offending.134

·
The Juvenile Justice Act states that a child shall only be 
detained as a measure of last resort (s. 12), however it 
does not include any specific restrictions on the types of 
offences for which deprivation of liberty may be used.

3.38 Any period of deprivation of liberty is 
for the shortest appropriate period.135 

·
The Juvenile Justice Act states that a child shall only be 
detained  for the minimum period required under the 
circumstances, and any decision to detain a child must 
be regularly reviewed (s. 12). However, the Act does not 
stipulate a maximum period of detention for children, 
and as such adult terms of detention could be applied.  

3.39 A wide range of dispositions are 
available, with broad flexibility given 
to the courts, including: care, guidance 
and supervision orders; counselling; 
probation; community service work; 
compensation and restitution; treatment 
orders; and educational and vocational 
training programmes.136 ·

Under the Penal Code, available punishments, 
depending on the offence grade, are house arrest, fine, 
community service, intensive supervision, probation and 
capital punishment (for murder) (art. 1005).

The Juvenile Justice Act includes a broader range of 
dispositions, but is still somewhat limit by international 
standards. The court may: defer the verdict with 
conditions; suspend enforcement of the judgment 
with conditions; order to seize or confiscate money or 
property; release the child to the custody of a guardian 
or other capable person; release on probation; and 
order institutionalization (s. 73). The court may, as an 
alternative to a disposition, opt for diversion (s. 73(b)). 
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3.40 The law prohibits corporal punishment 
and other forms of cruel, inhuman or 
degrading punishment as a sanction for 
children in conflict with the law.137

·

The Anti-torture Act prohibits all acts of torture by 
a public official to obtain information or to inflict 
punishment “not mentioned in any law”.  However, 
an exception is made for acts resulting in pain “due to 
punishment that has been prescribed by law” (s. 9(2)). 

The Penal Code has a section on Hudud offences 
requiring the imposition of punishment in accordance 
with Sharia law for any offence for which punishments 
are predetermined in the Holy Quran (art. 1205). The 
punishment of lashes has been removed from the 
general grading scheme, but it is specifically authorized 
for the crimes of unlawful sexual intercourse (art. 411), 
false accusation of unlawful sexual intercourse (art. 
612), consumption of alcohol (art. 616), and incest (art. 
413). These punishments would apply to any juvenile 
between the ages of 15 and 18 who has not been 
“excused” from liability.  

The Juvenile Justice Act (which takes precedence over 
all other laws) prohibits any act or punishment against a 
child which is merciless, inhumane, violent, or ruthless 
(s. 30 (a)) and states that a child shall not be subjected 
to any punishment which will cause physical or 
psychological injury (s.  30(b)).  The Act outlines special 
procedural protections for children accused of a Hadd 
or Qisas crime (Chapter 16), but does not address the 
issue of penalty for these offences and does not explicitly 
prohibit the punishment of lashes for Hudud offences. 
It is unclear how the new provisions of the Act will be 
interpreted, however lashes  appear to be prohibited by 
section 30, and the phrasing of section 73 suggests that, 
in sentencing a child for any offence, the courts may 
only impose one of the dispositions  listed in that article 
(which does not include lashes).

3.41 Children are not subject to life 
imprisonment.138

·
The Juvenile Justice Act states that a child shall only be 
detained  for the minimum period required under the 
circumstances (s. 12). However, neither the Act nor the 
Penal Code  state explicitly  that children are not subject 
to life imprisonment or provide for a lower maximum 
period of detention for children.

3.42 The death penalty may not be imposed 
for a crime committed by a person 
under 18 regardless of his/her age at the 
time of the trial or sentencing or of the 
execution of the sanction.139 ·

Neither the Penal Code nor the Juvenile Justice Act 
expressly exempt children from the application of capital 
punishment. However, the  Child Rights Protection Act 
states that no child shall be deprived of the right to life 
(s. 7(b)) and that no child shall be sentenced to death 
penalty. Any child convicted of an offence before the age 
of 18 shall not be sentenced to death for that offence 
even after the child attains the age of 18 (s. 29(d)). Where 
a is child convicted of a capital crime,  the punishment 
must be reduced to no more than three quarters of the 
next degree of punishment (s. 29(e)). 

Children deprived of liberty

3.43 There are binding, detailed standards 
for all children deprived of their liberty, 
in line with the UN Rules for the 
Protection of Juveniles Deprived of 
Liberty (Havana Rules), to ensure that 
children are treated with humanity and 
respect for their inherent dignity, and in 
a manner which takes into account the 
needs of persons of his or her age.140

·

The Prison and Parole Act obliges the minister to 
establish special detention centres for children in 
line with the standards and conditions set out by the 
inspector of correctional service (art. 6). No information 
was available as to whether standards for children have 
been developed. 

A Regulation on Isolating Juveniles for Correctional 
Purposes (Regulation No. 2014/R1-17, and First 
Amendment Regulation No.2104/R-23) has been issued.  
It is not available in English. 
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The Juvenile Justice Act states that institutions must 
provide care, safety and support for children in a 
manner suitable to their age and gender. Children 
are guaranteed the right to education and training; to 
health, social and psychological care and counseling; 
must not be subject to neglect or any act that may 
cause then physical or psychological harm; and must 
be given the opportunity to engage in sports and 
exercise(art. 86). Children in institutions are also entitled 
to participate in rehabilitation programs (s. 91);  to 
regular communication with their guardians and family 
(s. 30(n). Children with disabilities and girls in detention 
are entitled to special assistance and protection to 
address their personal needs and issues (s. 30(v), (w). 
The Act states that detailed standards and guidelines 
for detention of children in institutions shall be set out 
in regulations (s. 87), but since the law is new these 
detailed regulations have not yet been developed.

3.44 Children have the right to be separated 
from adults in all places of detention, 
including police custody.141 

·

The Juvenile Justice Act requires that children who 
have been detained be separated from adults at all 
times, including whilst being transported (s. 30(k)(m)).  
In addition, children must be detained with children of 
the same age, gender, and those who have committed 
similar offences (s. 30(l)). The Act makes provision 
for the establishment of Juvenile Residential Centers 
(residential treatment centre, juvenile shelter or halfway 
house, and long-term residential care facility), Juvenile 
Correctional Centres (Juvenile Detention Centre and 
Long-Term Secure Facility) and Juvenile Custodial 
Institutions for temporary confinement of children 
pending trial (s. 79 - 84).

3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects of 
their treatment.142

·

The Prison and Parole Act states that all prisoners have 
the right to file a complaint with the director of prisons, 
who is mandated by law to address the complaint and 
provide an answer within at least 5 days. 

The Human Rights Commission Act states that any 
authority that detains a person as per the law or 
Sharia must assist the detainee to file a matter or a 
complaint at the Commission. Upon receipt of the 
matter or complaint, the authority shall deliver it to 
the Commission, in a sealed envelope without any 
alterations and without disclosing its contents to any 
other party (art. 22(c)).

The Juvenile Justice Act states that every juvenile 
institution shall have a mechanism for submission and 
investigation of complaints with regard to issues faced 
by children at the institution (s. 97).

3.46 There is an effective system for 
independent inspection and monitoring 
of all places where children may be 
deprived of their liberty, including 
unannounced inspections by an 
external, independent body.143

·
The Juvenile Justice Act states that the Inspector of 
Correctional Services stipulated under the Prisons and 
Parole Act is responsible for inspection of juvenile 
institutions (art. 100). In addition, relevant commissions 
formed under the Constitution or an Act may, at their 
discretion, independently inspect juvenile institutions 
(s. 101).
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Under the Human Rights Commission Act, members 
of the Commission or persons assigned by the 
Commission may, without prior notice, inspect any 
premises where persons are detained under a judicial 
decision or a court order. During their inspections they 
may inquire whether infringements of human rights 
of the detainees have occurred, review the well-being 
of the detainees and make recommendations to the 
relevant government authorities should they deem the 
amenities offered to them or the facilities of detention 
need improvement (art. 21(c)).

The Ant-Torture Act also empowers the National 
Preventive Mechanism (the function of which is 
mandated to the Maldives Human Rights Commission) 
to regularly visit and inspect all places of deprivation of 
liberty to guarantee the safeguards against ill treatment 
and torture (art. (44(c)).

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144

·
The Juvenile Justice Act states that children in 
institutions are entitled to rehabilitation programs to 
support their social reintegration (s. 91). It also requires 
the State to provide  provide reintegration and aftercare 
programs for children (s. 73 (7)). 

The Child Rights Protection Act states that children 
who are released from detention are to be provided 
treatment and services aimed at their social 
reintegration (s. 32).

Records and privacy

3.48 Children in conflict with the law have 
the right to have their privacy protected 
at all stages of the proceedings.145 The 
publication of any information that 
might lead to the identification of the 
child is prohibited.146

·

The Juvenile Justice Act requires children’s right to 
privacy to be respected at all stages and prohibits 
publishing a child’s name, address, school or any 
other information that could reveal his/her identity (s. 
30(u), 111). Court transcripts and case reports must be 
redacting to remove personal information that could 
reveal the child’s identity (s. 64(b)).

The Child Rights Protection Act similarly prohibits the 
publication of children’s personal information in a manner 
that may be detrimental to the dignity of the child. For 
children accused of an offence, their personal information 
such as name, address, school, or any information that 
could directly or indirectly reveal the identity of the child 
or photographs of the child shall not be published by any 
media or any other such platform (s. 33). 

3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third parties, 
except for those directly involved in 
the investigation, adjudication and 
disposition of the case.147

·
The Juvenile Justice Act states that juvenile records 
shall be sealed and kept confidential and are only 
accessible to authorised parties through a court order 
(s. 112). 

3.50 The use of a child’s criminal record in 
subsequent criminal proceedings is 
prohibited once the child is an adult,148 and 
the law provides for automatic removal of 
a child’s name from the criminal records 
upon reaching the age of 18.149 ·

The Penal Code states that in determining an offender’s 
criminal record, a sentencing court shall consider 
felonies but not misdemeanours committed by the 
offender when she/he was under the age of 18 years 
(art. 1104). 

The Juvenile Justice Act strengthens this protection 
for children by stating that a person’s juvenile records 
shall not be admissible as evidence in any criminal 
proceedings brought against that person (s. 112(b)).



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

282

STANDARD SCORE RATIONALE

C. Access to justice for children in civil proceedings

3.51 The legal system provides effective 
means for children to challenge and 
remedy violations and abuses of their 
rights, including child-friendly complaints 
mechanism, and children are able to 
initiate legal proceedings either on their 
own or through a legal representative.150

·

The Constitution provides that anyone whose rights or 
freedoms have been infringed or denied may apply to 
a court to obtain a just remedy (art. 53). The Law on the 
Protection of the Rights of Children does not contain 
any provisions for children to initiate legal proceedings 
to defend or protect their rights, or child-friendly 
mechanism for them to do so. 

Under the Human Rights Commission Act anyone, 
including a child, can file a complaint alleging 
infringement of human rights (art. 22). The Commission 
has the power to inquire and investigate and can try 
to resolve complaints through mediation or refer the 
matter to the court (art. 24(b)). However, there is no 
clear authority for the Commission to initiate court 
proceedings on behalf of the child. 

The Child Rights Protection Act establishes an 
Ombudsperson for children (Chapter 21), however 
it does not have a mandate to deal with individual 
complaints of child rights violations or to initiate court 
proceedings on behalf of a child. The Act states that 
the mother, father or the guardians of the child have 
the right to discharge all responsibilities of the child 
and to appear before the law on behalf of the child (s. 
42). However, there do not appear to be any provisions 
in law allowing children to initiative civil proceedings 
through a guardian ad litem.

3.52 The best interest of the child is 
the primary consideration in any 
administrative or judicial decision 
relating to care, custody, guardianship, 
adoption and protection of a child.151 

·

The Child Rights Protection Act states that when 
deciding on matters concerning children, the interests 
of the child shall be prioritized by the State institutions, 
courts, parliament, guardians and institutions providing 
social protection by the State or by private parties (s. 8). 

The Family Act requires that the welfare of the child 
be the paramount consideration in making decisions 
about custody and in appointing a lawful guardian when 
the father or parental relative are not available (s. 40.e, 
s.48.e). However, the provisions on child custody state 
that priority is given to entrusting custody to the mother, 
or if she does not qualify, then the guardian is chosen 
from a regulated list of persons, in the priority listed (s. 
40(a)(b)). Custody of a child remains with the person 
they are entrusted to until they are 7 years, which may 
be extended to the age of 11 for a girl and 9 for a boy. 
After that age, the child has the right to elect which 
parent to live with (s. 44).

A mother’s right to custody is automatically lost upon the 
mother’s remarriage (to a person who is not the father of 
the child) (s.42(a)) and where the mother who is entrusted 
with custody of the child moves to an island (other than 
where is originally from) without the consent of the father, 
because this will impact his visitation rights (s. 42(c)). 

3.53 Children have the right to participate 
in an effective and meaningful way in 
matters affecting them, including the 
right to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making regarding 
their care, custody, guardianship, and 
protection, having regard for their age 
and maturity.152

·
The Family Act states that a child, from the age of 
7, can elect which parent to live with (s. 44(b)). The 
Child Rights Protection Act states that in determining 
matters which affect children, the State shall establish 
a mechanism which incorporates the sentiments of 
children and allows for their involvement to the extent 
possible (s. 49). The views of the child are one of the 
listed factors that must be taken into account in making 
best interest determinations (s. 8(b)). 
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3.54 Competent authorities are required to 
take measures to facilitate informed 
participation of children in decision-
making, including ensuring that the child 
has received all relevant information 
about his/her rights, and consulting the 
child in person, if necessary privately, 
or through other persons or bodies, in 
a manner appropriate to the child’s age 
and understanding.153

·
No provision is made in the Law to facilitate children’s 
participation in family or other civil law proceedings that 
impact on them.

3.55 Children have the right to their own 
legal counsel and representation (e.g. 
guardian ad litem), in their own name, in 
proceedings where there is, or could be, 
a conflict of interest between the child 
and the parent or other legal guardian.154

·
Not addressed in the law.

3.56 Children’s right to privacy is guaranteed 
and there are restrictions on publication 
of any information that might identify a 
child involved in civil proceedings.155

·
The Child Rights Protection Act prohibits the publication 
of children’s personal information in a manner that may 
be detrimental to the dignity of the child. For children 
in need of protection and care for any reason, their 
personal information such as name, address, school, or 
any information that could directly or indirectly reveal 
the identity of the child or photographs of the child 
shall not be published by any media or any other such 
platform s. 33). 
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Mandate for prevention, early intervention and response

1.1 The law includes a statement of 
the government’s obligation to 
support families in their child-rearing 
responsibilities, and to protect children 
from all forms of violence, abuse, 
neglect or exploitation.1 

·

The Constitution of the Federal Democratic Republic 
of Nepal guarantees every child the right to education, 
health care nurturing, appropriate upbringing, sports, 
recreation and overall personality development 
from family and the State (art. 39(2)). Children who 
are helpless, orphaned, physically impaired, victims 
of conflict and vulnerable, have the right to special 
protection and facilities from the State (art. 39(9)). 

The Act Relating to Children 2018 states that every 
child has the right to protection from all forms of 
physical or mental violence and torture, humiliation, 
inhuman behaviour and sexual abuse on the part 
of his/her father, mother, other family member or 
guardian, teacher and other persons (s.7(5)). It states 
that children have the right to receive proper care, 
protection, nurturing and love and affection from her/
his father, mother, other family member or guardian 
(s.7(1)), but does not include an explicit obligation 
on the government to assist children in their child 
rearing responsibilities. However, the Act does 
say that the government is responsible for making 
necessary arrangements for providing basic needs, 
including nurturing, protection, health and education, 
for children in need of special protection based on 
available resources (s.18), and says the government 
at the national, state and local levels may adopt 
necessary measures and formulate and enforce 
guidelines for children’s protection (s.7(10)).

1.2 A government focal point has been 
designated to coordinate child 
protection services,2 defined broadly 
to encompass a full continuum of 
prevention, mitigation and response 
services. These services aim to 
strengthen the ability of parents in 
the protection, care and development 
of their children, and to support the 
recovery and reintegration of children 
who have experienced any form of 
violence, abuse, neglect or exploitation.3

·

Nepali law does not clearly designate a lead agency 
for child protection or outline clearly the government’s 
responsibility to ensure a full continuum of prevention, 
early intervention and response services for children in 
need of protection and their families. 

The Act Relating to Children 2018 calls for the 
establishment of an inter-agency National Child Rights 
Council to safeguard and promote children’s rights and 
interests (s.59), as well as state and local-level Child 
Rights Committees (s.60). However, the responsibilities 
and functions of these committees is not stipulated. The 
Act also requires the government to appoint at least one 
child welfare authority at every local level to “respect, 
safeguard and promote child rights and carry out child 
protection work” (s.61) but does not further articulate 
their roles and responsibilities, other than in responding 
to reported cases of children in need of protection. 

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards
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1.3 The designated agency has clear 
authority to monitor and regulate 
child protection service providers 
(government and non-government).4

·
The Act Relating to Children 2018 requires everyone 
desirous of working as a social service provider or 
child psychologist to enlist with the local child rights 
committee and states that the appointment process, 
qualifications, functions, duties and rights, and terms 
of service will be stipulated (s.62). It also authorizes 
the government to develop regulations regarding 
establishment and operation of children’s homes 
(s.52(2)) and rehabilitation centres (s.71(2)). 

Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection that 
encompasses children under 18 years 
who are orphaned or without parental 
care and who have experienced, or at 
risk of, all forms of violence, abuse, 
neglect and exploitation.5 

·

The Act Relating to Children 2018 defines children 
in need of special protection as: orphans; children 
left or found abandoned in hospital or other public 
places or separated from parents or neglected with the 
identity of their parents unknown; children who are 
not receiving proper care due to physical or mental 
disability or debility of their parents; children who, 
being dependent on their parents, are staying in prison 
with them; infants born due to rape or incestuous 
relationships and concerning whom application has 
been submitted to a child welfare officer claiming 
inability to raise them; children who have been 
separated from their families for their best interest due 
to abuse, violence or neglect by their fathers, mothers 
or guardians; children who are addicted to smoking, 
drinking or other addictive drugs, or are HIV-infected; 
children whose lives are at risk, having suffered from 
serious physical or mental health problems or serious 
disability, due to the inability of their parents or 
families to afford treatment or who are experiencing 
difficulty leading normal lives; children who are 
survivors of violence against children or child sexual 
abuse or who are at such risk; and children who have 
lost both or either of their parents or have themselves 
been physically or mentally afflicted or rendered 
disabled due to disasters or armed conflict (s.48).

1.5 The law makes provision for reporting 
children in need of care and protection, 
including an accessible mechanism 
for children/families to request 
assistance, and mandatory reporting for 
professionals working with children.6

·

The Act Relating to Children 2018 states that any 
person who has information about a child in need 
of special protection at any place shall inform the 
child welfare officer about it (s.50(1)). In addition, 
the Act states that if the parent, guardian, caregiver, 
teacher, health-worker or any other person who 
directly provides service to children comes to know 
about an incident of violence or child sexual abuse 
that has taken place, is taking place or is going to take 
place against a child, she/he shall inform the nearest 
police station immediately, and the police must 
notify the child welfare officer (s.68). Persons acting 
in contravention of the Act (including the reporting 
provision) may be subject to a fine of up to fifty 
thousand rupees or imprisonment of up to one year, 
or both punishments, varying on the severity of the 
offence (s.72(5)).

Under the Domestic Violence Act 2009 any person who 
has knowledge of an act of domestic violence that has 
been committed, is being committed, or is likely to 
be committed, may lodge a written or oral complaint 
with the Police Office, National Women Commission or 
Local body (s.4(1)). 
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1.6 There are clearly defined procedures for 
referral, assessment/investigation and 
inter-agency cooperation in responding 
to children in need of care and 
protection, and for making decisions 
about what support and interventions 
are appropriate and necessary in the 
child’s best interest.7

·

The Act Relating to Children 2018 outlines the general 
process for responding to reports of children in need 
of special protection. It requires the welfare officer 
to conduct an inspection and investigation and in 
coordinating with relevant organizations, make 
arrangements for the provision of necessary services 
including sponsored or family support (s.50). The child 
welfare officer can also, if necessary, immediately 
rescue the child and place him/her in temporary safe 
shelter (s.50(2) or make arrangements for alternative 
care (s.50(7)). The Act states that child welfare officers 
and the juvenile court, while separating a child from 
her/his parents or guardian and making arrangements 
for alternative care, must adopt the best interest 
determination process as stipulated (s.16(3)).

The Domestic Violence Act 2009 states that if a victim 
has been physically wounded or mentally tortured as 
a result of the act of domestic violence, he/she shall be 
immediately sent to the nearest hospital or health post 
for necessary check-up and an injury report must be 
drawn up (s.4(6)). 

1.7 Guidance is provided on how to 
accurately assess the age of a child to 
ensure that children are afforded the 
protection they are entitled to under 
law.8

·

The Act Relating to Children 2018 outlines factors to 
be considered in determining a child’s age, listed in 
order of priority as: the date of birth recorded in the 
birth certificate issued by the hospital; the date of 
birth recorded in the certificate issued by the local 
registrar’s office; the date of birth mentioned in the 
school character certificate or the date of birth as 
mentioned during the admission in the school or the 
date recorded in the certificate of age issued by the 
hospital; or if none of these certificates are available, 
the age recorded in the janmakundali (birth chart), 
cheena (horoscope), note, or the age disclosed by 
father, mother, guardian or other family member or 
any such evidence (s.83).

1.8 The right of children to express their 
views and to participate in decision-
making about their care and protection 
is guaranteed.9 ·

The Act Relating to Children 2018 includes a broad 
guarantee of children’s right to participate in decision-
making that concerns them, that are taken by their 
family, community, school or any other public agency 
or institution (s.8).

1.9 The law makes provision for a range 
of care, recovery and reintegration 
services for children, including 
immediate crises needs and ongoing 
support relating to their physical and 
mental health, safety, repatriation/
family reunification or alternative care, 
education, vocational training and life 
skills, and legal assistance.10

·

The Act Relating to Children 2018 states that services 
and support for children in need of special protection, 
including relief, temporary protection, health treatment, 
psychosocial support, family reunion, rehabilitation, 
alternative care, family support, social security, and 
socialization, as required “shall be as stipulated” 
(s.48(2)). The Act requires child welfare officers to make 
arrangements for necessary services for the child in 
coordination with relevant organizations, including 
sponsored support, family support and alternative 
care. “Sponsored support” is defined as the act of 
a person, organization or agency making available 
financial support, on a long- or short-term basis, for 
children’s necessary nurturing and education. “Family 
support” is defined as the support provided for creating 
an environment conducive to safeguarding of children 
within the family by identifying the economic and social 
factors that lead the child’s family to disintegration 
and addressing them, and, thus, maintaining unity and 
harmony in the family (s.50(6)). The Act also requires 
the government to establish rehabilitation centres, as 
is necessary, for physical or mental treatment or social 
rehabilitation of child survivors of violence against 
children or child sexual abuse (s.71). 

NEPAL
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The Domestic Violence Act 2009 states that 
Government may, as per necessity, establish service 
centres for the purpose of immediate protection of 
the victim including separate accommodation, legal 
aid, psychosocial consultation service, psychological 
services and economic aid (s.11). 

The Human Trafficking and Transport (Control) Act 
2009 states that the government must establish 
necessary rehabilitation centres for physical 
and mental treatment, social rehabilitation and 
family reconciliation of victims of trafficking. The 
centres must provide social rehabilitation, family 
reconciliation, medical treatment and consultation 
services (s.13).

1.10 The law emphasizes preventing family 
separation and preserving family unity 
as an important component of the child 
protection system. Before resorting 
to separation, provision is made for 
less intrusive interventions aimed at 
supporting parents and restoring or 
enhancing the family’s capacity to take 
care of the child, unless separation is 
necessary to protect the child.11

·

The Act Relating to Children 2018 states that a child 
must not be separated from his/her father or mother 
against his/her wishes unless necessary in the best 
interest of the child (s.6(1)). It also states that family 
reunion shall be brought about if the parents or 
guardians of children staying in children’s homes are 
found or if it is in the children’s best interest (s.54). 
The Act makes provision for “sponsored support” 
and “familial support” but the section on procedures 
for responding to children in need of care and 
protection does not give clear priority to family-based 
interventions. Police, welfare officers and the courts 
also have discretion to place children in temporary 
shelter on broad grounds (s.50(1), 50(8), 70(1)) with no 
clearly stipulated time frame. 

1.11 The law provides for care and 
protection orders or other formal 
interventions, including restraining 
orders and removal of the child or 
perpetrator where necessary to protect 
the child from significant harm and in 
the child’s best interest.12

·

The Act Relating to Children 2018 states that, where 
necessary in the best interest of the child, the juvenile 
court may pass an order for separating the child 
from his/her father or mother and placing them in the 
custody of a guardian. 

The National Civil Code Act 2017 authorizes the 
court, on complaint from a person or a child welfare 
organization, to restrict a person from exercising 
parental authority where they have committed 
stipulated acts of child abuse and maltreatment.  The 
Court must appoint a guardian for the child (s.132). The 
grounds for making an order are very broad and there 
is no requirement that the best interest of the child be 
a primary consideration. Circumstances that justify the 
courts in preventing a person from exercising parental 
authority include committing the following acts 
against a minor: subjecting a minor to cruel, inhumane 
or torturous punishment or treatment; neglecting, 
disregarding or abusing the minor from time to time; 
engaging a minor in an immoral or sexual profession; 
employing a minor in a work likely to endanger the 
body, life or health; causing loss and damage to a 
minor’s property; compelling a minor to abandon 
family life by making him or her a Sanyasi, fakir, monk, 
nun, Paschar or in similar other way; engaging a minor 
in begging, except while observing a religious or 
cultural rite; and causing a minor to do any other act 
constituting an offence under law (s.132).

The Domestic Violence Act 2009 also makes 
provision for protection orders, which can include 
provisions with respect to place of residence, 
contact, maintenance and support for the victim, and 
prohibition of insults, threats or harassment of the 
victim (s.6).
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The Act Relating to Children 2018 requires that child 
welfare officers and the juvenile court, while making 
arrangements for alternative care of a child and while 
separating a child from his/her parents or guardian, 
must adopt the best interest determination process as 
stipulated (s.16(3)).

1.12 Any decision regarding the removal of 
a child against the wishes of his or her 
parents must be made by competent 
authorities and subject to judicial 
review. In any such proceedings, the 
child, parents and other interested 
parties have the right to participate in 
the proceedings and make their views 
known.13

·

The Act Relating to Children 2018 states that where 
necessary in the best interest of the child, the juvenile 
court may pass an order for separating the child 
from his/her father or mother and placing them in 
the custody of a guardian. Before passing such an 
order, the parties concerned must not be deprived of 
a reasonable opportunity to furnish their clarification 
(s.6(2)). The Act includes a broad guarantee of 
children’s right to participate in decision-making that 
concerns them, whether in the family, community, 
school or any other public agency or institution (s.8).

The Act also gives child welfare officers and the police 
authority to rescue and remove a child to temporary 
shelter (s.50(2)), but there is no time limit for temporary 
removal or requirement that the court confirm 
continued custody of the child. Welfare officers have 
broad authority to “make arrangements for alternative 
care” for a child in need of protection (s.50(8) and it is 
not clear if their decision is subject to judicial review.

1.13 The decision is regularly reviewed, 
with the aim of promoting the child’s 
return to parental care, once the original 
causes of removal have been resolved.14

·

The Act Relating to Children 2018 states that family 
reunion shall be brought about if the parents or 
guardians of children staying in children’s homes are 
found or if it is in the children’s best interest (s.54), but 
there is no requirement for regular and periodic review 
of any decision to remove a child from parental care.

Where the court has issued an order under the 
National Civil Code Act 2017 restricting parental rights, 
the parent may petition the court to lift the restriction 
(s.132(4)) but there is no requirement for regular 
review of the decision.

Alternative care

1.14 There is a legal obligation on the State 
to provide alternative care for children 
without parental care or who cannot 
in their best interest be permitted to 
remain in parental care.15 ·

The Act Relating to Children 2018 states that children 
who fall within defined categories of children in need 
of special protection shall be considered as in need of 
alternative care and requires the child welfare officer to 
make appropriate arrangements for their care (s.49). The 
Act also obligates the Child Welfare Authority to place 
children in alternative care, if deemed necessary (s.50(7).

1.15 A competent government authority 
has been designated to ensure the 
supervision of the safety, well-being 
and development of any child placed in 
alternative care.16 ·

The Act Relating to Children 2018 states that the 
provincial and local-level child rights committee must 
conduct inspections and monitor on a periodic basis the 
overall status of children and the quality and efficacy 
of the available services. It also requires any person, 
guardian or organization that has assumed the duty 
of the care and nurturing of children submit an annual 
report on children to the child welfare officer concerned 
within three weeks of closure of each fiscal year (s.58).

1.16 A range of emergency, short-term and 
long-term alternative care options are 
provided for and regulated by the law, 
including kinship care, respite care, 
foster care, supervised independent 
living arrangements, adoption/kafalah, 
and residential care.17

·
The Act Relating to Children 2018 makes provision for a 
range of alternative care options for children including 
kinship care, families or persons desirous of looking 
after the child, organizations that provide family-based 
childcare, children’s home (s.49), temporary shelters 
(s.69) and rehabilitation centres (s.71). The National 
Civil Code Act, 2017 also makes provision for adoption 
of children under the age of 14 (s.173).

NEPAL



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

290

STANDARD SCORE RATIONALE

1.17 Standards of care are in place for 
all alternative care providers. Care 
standards for residential care facilities 
ensure quality and conditions that are 
conducive to the child’s development, 
such as individualized and small-group 
care.18 ·

The Act Relating to Children 2018 does not include 
guidance on standards of care for children in 
alternative care. It authorizes the government to set 
standards for temporary shelters, rehabilitation centres 
and children’s homes but not kinship or foster care. 
The Act also authorizes the government to regulate 
additional matters relating to alternative care (s.49(3)).

Standards for Operation and Management of 
Residential Child Care Homes were issued in 2012 
under previous legislation.

1.18 All alternative care providers must 
be registered with and authorized by 
the social welfare or other competent 
authority.19

·

The Act Relating to Children 2018 does not explicitly 
require that all alternative care providers be registered. 
It states that provisions regarding establishment and 
licensing of children’s homes and rehabilitation centres 
will be stipulated (s.52(2), 71(3)).

In addition, the law requires that service centres 
for domestic violence victims (Domestic Violence 
Act, s.11(3)) and rehabilitation centres for victims 
of trafficking (Human Trafficking and Transport 
(Control) Act, s.13(2)) to be registered and comply with 
government regulations.

1.19 The law requires independent 
inspection and monitoring of all 
children in alternative care, including 
frequent scheduled and unannounced 
visits.20 ·

The Act Relating to Children, 2018 requires state- 
and local-level child rights committees to conduct 
inspections and monitor the overall status of children 
and the quality and efficacy of the available services 
within the local level on periodic basis (s.58). 
However, no provision has been made for frequent, 
unannounced visits to all children in alternative care.

1.20 There is a standard process and criteria 
for the referral or admission of a child 
to an alternative care setting governed 
by the principles of necessity and 
suitability. This ensures children are 
admitted to alternative care only after 
all possible means of keeping them 
with their parents or extended family 
have been exhausted, and acceptable 
and justified reasons for entry into care 
exist.21

·

The Act Relating to Children 2018 states that the 
child welfare officer shall make arrangements for the 
alternative care of children, but does not provide any 
guidance on the process or criteria for decision-making. 
Only children within defined categories may be placed 
in alternative care, and the Act requires that child 
welfare officers and the juvenile court, while making 
arrangements for alternative care of a child and while 
separating a child from his/her parents or guardian, 
must adopt the best interest determination process as 
stipulated (s.16(3)). Alternative care options are listed in 
order of priority, with preference given to kinship care 
and other forms of family-based care (s.49(2)). 

1.21 The law requires that alternative care 
decisions be based on the best interest 
of the child and take into account 
the nature and quality of the child’s 
attachment to his/her family, the family’s 
capacity to safeguard the child’s well-
being and harmonious development, 
the child’s need or desire to feel part 
of a family, the desirability of the child 
remaining within his/her community and 
country, the child’s cultural, linguistic 
and religious background, and the 
child’s relationships with siblings, with a 
view to avoiding their separation.22

·

The Act Relating to Children 2018 requires child 
welfare officers and the juvenile court, while making 
arrangements for alternative care of a child, to adopt 
the best interest determination process “as stipulated” 
(s.16(3)).

1.22 The law prohibits the recruitment and 
solicitation of children for placement in 
residential care by agencies, facilities or 
individuals.23 ·

The Act Relating to Children 2018 states that after this 
Act comes into force, no child shall be kept in children’s 
home other than as arranged by a child welfare officer 
(s.54(2)), and it is an offence to keep a child in a children’s 
homes other than under a due process of law (s.66(2)(0)). 
However, there is no explicit prohibition on recruitment or 
solicitation of children for placement in residential care.
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1.23 The use of residential care is limited 
to cases where such a setting is 
specifically appropriate, necessary and 
constructive for the individual child 
concerned and in his/her best interest.24  

·
Under the Act Relating to Children 2018, alternative 
care options are listed in order of priority, with 
preference given to kinship care and other forms of 
family-based care (s.49(2)).

1.24 Children have the right to be involved in 
any decision about their placement, and 
to have their views given due weight 
in accordance with their evolving 
capacities.25

·
The Act Relating to Children 2018 includes a broad 
guarantee of children’s right to participate in decision-
making that concerns them, that are taken by their 
family, community, school or any other public agency 
or institution (s.8).

1.25 All children who are in alternative care 
have individual care plans and are 
subject to regular, periodic reviews 
(preferably at least every three months) 
of their placement and of the care and 
treatment being provided.26 

·
The Act Relating to Children 2018 does not require 
regular review of children’s placements. The Act states 
only that caregivers are required to submit annual 
reports and child welfare committees must conduct 
monitoring “on a periodic basis” (s.58). However, there 
is no requirement for children to have an individual 
care plan.

1.26 Children separated from their parents 
are entitled to maintain personal 
relations and direct contact with them, 
unless this is contrary to the child’s best 
interest.27 ·

The Act Relating to Children 2018 guarantees every 
child the right to establish a personal relationship 
with his/her parents or personally contact or visit 
them regularly, other than in circumstances where the 
juvenile court has prohibited such contacts or visits in 
the child’s interest. Persons or organizations providing 
alternative care to children must allow the child to 
meet and visit their biological parents (s.6(3), (5)).

1.27 Children in care have access to an 
effective and impartial mechanism 
whereby they can notify complaints or 
concerns regarding their treatment or 
conditions of placement.28 ·

Under the Act Relating to Children 2018, complaints 
regarding violations of children’s rights or failure to 
perform obligations under the Act may be made by or 
on behalf of a child to the local judicial committees and 
high courts (s.64, 65). However, no provision has been 
made for an accessible, child-friendly mechanism to 
assist children to initiate complaints.

Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has been 
designated to oversee the adoption/
guardianship process, including 
determination of a child’s adoptability, 
assessment of the child’s needs, 
selection of the most appropriate 
environment for the child, and 
observation of the relationship between 
the child and prospective parents before 
the arrangement is finalized.29

·
The National Civil Code Act 2017 calls for the 
establishment of an Adoption Board with responsibility 
only for intercountry adoptions (s.193). The Act does 
not designate an adoption agency to oversee domestic 
adoptions. 

1.29 The law prohibits or restricts 
private and independent adoption 
arrangements.30 ·

The National Civil Code Act 2017 does not prohibit or 
restrict private or independent adoptions. Parents who 
wish to adopt can petition the court directly (s.177). 
Matching by the Adoption Board is done only in 
relation to intercountry adoptions.

1.30 Adoptions/guardianships must 
be approved by the court or other 
competent authority based on a 
full assessment of the child and the 
prospective parents.31 ·

The National Civil Code Act 2017 states that if a person 
is desirous of adopting a child, he or she must make 
a petition to the concerned court, along with a duly 
executed deed of adoption, in fulfilment of the legal 
requirements (s.177). There is no requirement for a 
full assessment report on the child or the prospective 
parents for domestic adoptions; home study reports 
are required only for intercountry adoptions (s.194).
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1.31 The consent of the birth parents to 
adoption/guardianship must be fully 
informed and voluntary. The law 
prohibits any form of inducement or 
coercion, and requires that parents 
receive counselling before giving their 
consent.32 

·

The National Civil Code Act 2017 requires written 
consent of both parents to the adoption, but if parents 
are separated consent is only needed from the parent 
the child is living with. The Act also states that an 
organization caring for a child can consent to the 
adoption in the place of birth parents if the parents 
are deceased or if the child is being cared for by an 
organization after either parent has remarried (s.175). 
Consent to adopt where a child is in residential care 
should rest with the national adoption/child protection 
authority, rather than the care provider, with consent 
of the birth parents dispensed with only where there 
has been a court order permanently removing the child 
from their care, or where the court determines that 
there are valid grounds to dispense with their consent 
(e.g. the parent cannot be identified or found). For 
intercountry adoptions, there is no clear requirement 
for birth parents to consent to the child’s adoption, 
only that the child has been voluntarily abandoned 
and “surrendered to the custody of a children’s home” 
(s.191(3)).  

No explicit provision is made for counselling or 
independent legal advice to the birth parents, but 
the Act does state that before obtaining consent, 
information must be given to the person putting a child 
up for adoption about the meaning, legal status and 
consequences of adoption. Consent must be voluntary 
and no financial inducement of any type shall be made 
in obtaining consent (s.173).

1.32 All children have a right to express 
their views on the proposed adoption/
guardianship, having regard to their age 
and capacity and an age has been set at 
which children’s consent to adoption is 
required.33 ·

The National Civil Code Act 2017 does not require that 
children capable of expressing themselves be given 
the opportunity to express their views on the adoption. 
Written consent of the child is required if the child is 
above 10 years of age (s.175 (4)).

This gap is addressed by the Act Relating to Children 
2018, which includes a broad guarantee of children’s 
right to participate in decision-making by any public 
agency or institution that concerns them (s.8).

1.33 The best interest of the child is the 
paramount consideration in any 
decision about adoption/guardianship 
of a child.34

·
The National Civil Code Act 2017 states that adoption 
shall be affected in a manner to protect the best 
rights and interests of the child (s.170) but does not 
require that the best interest of the child be a primary 
consideration. Similarly, with respect to intercountry 
adoptions, the Act requires the court to consider 
“whether or not the best interest of the child will 
be ensured”, but does not explicitly state that the 
best interest of the child should be the paramount 
consideration (s.190).

1.34 Where permitted, intercountry adoption/
guardianship is considered only if it has 
been determined that the child cannot 
be placed in a foster or an adoptive 
family or cannot in any suitable manner 
be cared for in the child's country of 
origin.35

·

The National Civil Code Act 2017 states that prior to 
granting permission for adoption to a foreigner, the 
government must consider whether the best interests 
of the child will be ensured, his or her human rights 
protected, and that the child will not be abducted, 
sold, trafficked or otherwise abused. Permission will 
be granted only if, upon considering these matters, 
it appears appropriate to grant permission to a 
foreigner to adopt a child (s.190). To be eligible for 
intercountry adoption, children must be determined by 
the government to be either orphaned or voluntarily 
abandoned and must have been in the custody of 
a children’s home for at least six months (s.191). 
However, the Act does not include a clear statement of 
the subsidiarity principle. 
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1.35 Intercountry adoptions, if permitted, 
are managed in accordance with The 
Hague Convention on the Protection of 
Children in the Context of Intercountry 
Adoption or similar safeguards.36 
Analogous and appropriate safeguards 
are in place for non-residents seeking 
guardianship of a child.

·

Nepal has signed but not yet ratified the Hague 
Convention.

The National Civil Code Act 2017 includes a separate 
chapter (chapter 9) on Intercountry Adoption. However, 
the distinction is based on whether a person is a 
“foreigner” rather than habitual residence and the 
Act includes some, but not all, of the protections 
required under the Hague Convention. It establishes 
an Intercountry Adoption Board to act as the central 
authority, with responsibility for coordinating with 
adoption authorities in other countries and making 
recommendation to grant permission to a foreigner 
for adoption of a child (s.193). Applications to adopt 
are submitted to the Board via the embassy from the 
applicant’s home country (rather than directly by the 
Central Authority), and must include a home study 
report, a letter of consent issued by the government 
of the applicant’s country “for making an adoption 
in Nepal”, and a letter of guarantee issued by the 
government of the applicant's home country that the 
applicant is qualified to adopt and has the financial 
capacity to bear all responsibilities, including 
maintenance, health care, education and protection 
of the minor (s.194). Adoptions are approved by the 
Government of Nepal on recommendation of the 
Board, and a certificate is issued and forwarded to the 
authority in the parent’s country (s.197).

However, there are significant gaps in compliance 
with the Hague standards. There is no provision for 
sharing of information and confirmation of the match 
between central authorities in the two countries, no 
requirement for proof that the child will be allowed to 
enter and reside permanently in the adoptive parent’s 
country of residence, and no restrictions on contact 
or communication between prospective adoptive 
parents and the child’s birth parents or caregivers. For 
intercountry adoptions, there is no clear requirement 
for birth parents to consent to the child’s adoption, 
only that the child has been voluntarily abandoned 
and “surrendered to the custody of a children’s home” 
(s.191(3)).  In addition, the matching process is framed 
from the perspective of the applicants, rather than the 
child. The role of the Adoption Board is described as 
ascertaining what type of child is appropriate for the 
applicant, having regard to their request (s.196), rather 
than determining which prospective adoptive parents 
are more appropriate for the individual child (with 
priority given to domestic options). The Act makes 
special provision for “renowned foreign citizens” 
wanting to adopt (s.199), defined to include heads of 
state or international organizations and people with an 
income of more than 300,000 USD/year. The Act states 
that “if the Board considers, from an inquiry into an 
application received [by a renowned foreign citizen], 
that it is reasonable to grant a minor as demanded 
by such a foreign citizen for adoption, it shall make 
recommendation to the Government of Nepal, Council 
of Ministers, accordingly.”

1.36 If adoption agencies operate within 
the country, provision is made for 
their accreditation and for effective 
monitoring of activities to guarantee 
their transparency and accountability.37 

·
Adoption agencies operate in the country but there is 
no regulation.

NEPAL



THE LEGAL FRAMEWORK FOR CHILD PROTECTION IN SOUTH ASIA

294

STANDARD SCORE RATIONALE

1.37 Sale or trafficking in children that results 
in illegal adoptions/guardianships, 
including improper financial gain from 
adoption and improperly inducing 
consent for the adoption of a child, are 
prohibited by law and appropriately 
sanctioned.38 ·

National Civil Code Act 2017 states that one of the powers 
and duties of the Adoption Board is to prevent child 
abuse, exploitation, trafficking or kidnapping in effecting 
adoption and to protect Nepali children from any other 
practice likely to harm them (s.193(e)). Whether there 
has been any inducement or risk of sale or trafficking of 
the child is a factor to be considered in deciding whether 
to approve an adoption, but there is no explicit offence 
for sale of children in the context of adoption, inducing 
consent or improper financial gain from adoption. 

1.38 A comprehensive legal framework 
is in place to regulate surrogacy, if 
permitted, with appropriate safeguards 
to prevent the sale of or traffic in 
children in the context of surrogacy and 
to ensure that the best interest of the 
child is a primary consideration in all 
decisions with respect to parentage and 
parental responsibilities.39

·
Commercial surrogacy was banned by a Cabinet 
decision on 18 September 2015, but this has not yet 
been entrenched in law. A Supreme Court ruling 
has held that surrogacy is legal for infertile Nepali 
married couples, but illegal for single men or women, 
transgender couples, and foreign nationals (12 
December 2016).

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited (including 
the use of any physical force intended 
to cause some degree of pain or 
discomfort, however light), and the 
criminal law on assault applies equally 
to children and adults with no defence 
for corporal punishment, reasonable 
correction or “chastisement” of a child.40 

·

The Act Relating to Children 2018 includes a broad 
definition of violence against children: behaving in 
a cruel and inhumane manner, torturing or inflicting 
physical injuries or effects, terrorizing or threatening, 
humiliating, neglecting, discriminating, excluding, 
isolating or inflicting mental suffering (s.66(2)(e)). This 
broadly prohibits all use of physical force against a 
child, however light.

The Penal Code states that no act done in good faith 
and with due care for the benefit of a person under 18 
by his or her guardian or another person by consent 
of the guardian, which causes harm to that person 
shall be deemed to be an offence (s.17). However, the 
Act Relating to Children 2018 takes precedence over 
this provision, and the Supreme Court has previously 
ruled that a more explicit provision under the previous 
Children Act 1992 permitting parental punishment 
was unconstitutional (Writ number 57 of the year 2061 
(2005), Ale (CVICT) et al v Government).

2.2 Corporal punishment and other cruel or 
degrading punishment or treatment of 
children is explicitly prohibited within 
the home/family.41

·

The Constitution states that no child shall be subjected 
to physical, mental, or any other forms of “torture” at 
home, in school, or in any other places or situations (art. 
39(7)). However, what constitutes torture is not defined.

The Act Relating to Children 2018 defines the offence 
of violence against children to include meting out 
physical or mental punishment or behaving in an 
undignified manner on the pretext of protection, 
education or discipline of a child (s.66(2)(e)). In 
addition, the National Civil Code Act 2017 states 
that if a parent considers it necessary to improve a 
child’s behaviour, habit, conduct and character, they 
may do such acts as they think appropriate to make 
him or her improve his or her behaviour, habit or 
conduct, provided that the child is not subjected to any 
treatment that entails physical or mental pain (s.129).
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Under the Domestic Violence Act 2009 corporal 
punishment by a parent, caregiver or family member 
would only be considered an act of domestic violence 
if it results in physical harm, defined to mean an act of 
committing or causing bodily harm or injury, holding 
as a captive, inflicting physical pain or any other act 
connected therewith (s.2(a)).

2.3 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in 
schools.42 ·

There is no explicit prohibition of corporal punishment 
in schools in the Education Act 1971 or the Education 
Regulation 2003. However, pursuant to section 66(2)
(e)) of the Act Relating to Children 2018 corporal 
punishment in schools would constitute the offence of 
violence against a child.

2.4 Corporal punishment and other cruel or 
degrading punishment or treatment is 
explicitly prohibited in residential care 
facilities for children.43 ·

Corporal punishment is prohibited in residential care 
under the Standards for Operation and Management 
of Residential Child Care Homes (2012) and would also 
be considered violence against a child under the Act 
Relating to Children 2018 (s.66(2)(e)). 

2.5 Corporal punishment and other cruel 
or degrading punishment or treatment 
of children is explicitly prohibited in all 
places of custody/detention.44 ·

Same.

2.6 The law clearly defines and prohibits 
mental or emotional abuse of a child.45

·

The Act Relating to Children 2018 does not include 
a definition of emotional abuse but the definition 
of violence against children includes terrorizing or 
threatening, humiliating, discriminating, excluding, 
isolating or inflicting mental suffering (s.66(2)(e)).

The Domestic Violence Act, 2009 defines  "mental 
harm" as any act of threatening the victim of physical 
torture, showing terror, reprimanding him/her, 
accusing him/her of false blame, forcefully evicting 
him/her from the house or otherwise causing injury 
or harm to the victim emotionally, any discrimination 
carried out on the basis of thought, religion or culture 
and customs and traditions (s.2(d)). 

2.7 The law clearly defines and prohibits 
neglect or negligent treatment of a 
child.46 

·

The Act Relating to Children 2018 does not include 
a definition of neglect but neglect is included in the 
definition of violence against children ((s.66(2)(e)). 
The Act also states that a father, mother, other family 
members or guardian shall not leave children under six 
years of age alone at residence or other places or send 
them elsewhere alone without being accompanied by 
a person who has attained majority (s.(17)(5)).

The National Penal Code Act 2017 makes it an offence 
for anyone with responsibility for the care of a child to 
expose/throw, abandon or desert as to cause danger to 
the body or life of the child (s.184).

2.8 The law clearly defines and prohibits 
torture or other cruel, inhuman or 
degrading treatment of children 
to obtain information or extract a 
confession from a child, or as a form of 
discipline, control or sentencing within 
the criminal justice system.47 

·
The Constitution states that no person in detention 
shall be subjected to physical or mental torture, or be 
treated in a cruel, inhuman or degrading manner (s.22). 
In addition, no child shall be subjected to physical, 
mental, or any other forms of torture at home, in 
school, or in any other places or situations (art 39(7)).
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The National Penal Code Act 2017 penalizes torture, 
which prohibits any authority (including anyone who 
is competent to investigate or prosecute an offence, 
implement law, take anyone into control, or hold 
anyone in custody or detention) from subjecting 
a person or causing a person to be subjected to 
physical or mental torture or to cruel, brutal, inhuman 
or degrading treatment for the purpose of getting 
information on any matter, to extort confession of 
any offence, to punish for any act, to show fear/
intimidation or coercion, or to do any other act in 
contravention of law.  The offence is punishable by up 
to 5 years imprisonment (s.167).

Sexual abuse and exploitation

2.9 An appropriate age of consent to sexual 
activity has been established that is 
the same for boys and girls, and that 
balances the need to protect the child 
with recognition of his/her evolving 
capacities.48

·
The National Penal Code Act 2017 establishes 18 as 
the age of consent for girls in relation to the offence of 
rape (s.219). Statutory rape of boys is addressed under 
the offence of unnatural sexual intercourse, which also 
establishes 18 as the age of consent (s.226).

2.10 The definition of rape and other sexual 
offences is based on the lack of freely 
given consent.49 

·
The National Penal Code Act 2017 defines rape as an 
act of sexual intercourse committed by a man against 
a woman without her consent, or with a girl under the 
age of 18 even with her consent (s.219). Rape of boys 
is addressed under the offence of unnatural sexual 
intercourse, which is also defined as an act done 
without consent, or with a person under the age of 18 
even with consent (s.226).

2.11 Consent of a child (over the age of 
consent) is not valid if force, coercion 
or threats were used, or the perpetrator 
abused a position of trust, authority or 
situation of vulnerability or dependence 
(including mental or physical 
disability).50

·
Under the National Penal Code Act 2017, children 
under the age of 18 are not capable of giving consent 
under any circumstances (s.20(c)). The Act also states 
that consent, for the purpose of sexual offences, 
is never valid if it is obtained by coercion, undue 
influence, intimidation, threat, misrepresentation, or 
abduction (s.219(2)(a)). 

2.12 All forms of child sexual abuse are 
penalized (including contact and non-
contact sexual acts, and all penetrative 
and non-penetrative sexual acts), and 
the law provides equal protection to 
boys and girls.51

·

Under the National Penal Code Act 2017, sexual 
intercourse is defined to include penetration of penis 
into anus or mouth, penetration of penis to any extent 
into anus, mouth or vagina, insertion of any object 
other than the penis into the vagina (s.229(2)(c) and 
therefore includes all penetrative acts.  The penalty 
is the same for rape of a girl and unnatural sexual 
intercourse with a boy (ranging from a minimum 
of between 10 and 16 years imprisonment and a 
maximum of 12 to 20 years imprisonment, depending 
on the age of the child).

Non-penetrative acts are penalized under the Penal 
Code offence of child sexual abuse, which penalizes 
anyone who commits child abuse or causes it to be 
committed. Child sexual abuse is defined as taking a 
child to any lonely place in an unusual manner, holding 
or touching any sexual organ of, getting a child to 
touch his/her sexual organ, or making any form of 
unusual sexual behaviour with a child with the motive 
of having sexual intercourse with the child (s.225). 
This broadly covers non-penetrative acts, but only 
where the motive is to have sexual intercourse with 
the child. The penalty is quite low (up to three years 
imprisonment). 



297

N
EPA

L

STANDARD SCORE RATIONALE

Under the Act Relating to Children 2018, child sexual 
abuse is defined to include a range of contact and non-
contact sexual offences, including: proposing, enticing, 
coercing or threatening for sexual activities; using 
children in production of obscene acts and materials; 
touching, kissing, or holding the sensitive parts of the 
child’s body with sexual intent or causing the child to 
touch or hold sensitive parts of the body of another 
person or causing them to display sexual organs 
with sexual intent; using children for the purpose 
of stimulating sexual urges or sexual excitement or 
to get sexual satisfaction; engaging in child sexual 
exploitation or displaying child obscenity; using or 
causing to use, children with the intent of providing 
sexual services; using, or causing to use, children 
with the intent of sexual abuse; and using children in 
prostitution or other sex work (s.66). Penalties range 
from up to 3 years imprisonment for sexual touching 
to up to 7 years imprisonment for “using” a child for 
sexual abuse or sexual services. However, many of the 
prohibited acts are not clearly defined, e.g., “using a 
child with the intent of sexual abuse.”

2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52 · The National Penal Code Act 2017 criminalizes marital 

rape but the penalty is significantly lower (up to 5 
years imprisonment) (s.219(4)). 

2.14 The law includes provision to prevent 
criminalizing adolescents of similar 
ages for factually consensual and 
non-exploitative sexual activity,53 for 
example, through a defence of ‘peer 
consent’ for children under the legal 
age of consent. 

·
The National Penal Code Act 2017 does not make any 
provision for peer consent and as such all children 
under the age of 18 are liable to criminal prosecution 
for consensual sexual acts with a peer.

2.15 Sexual harassment is prohibited, and 
is defined to include unwelcome sexual 
behaviour such as physical contact 
and advances, sexually coloured 
remarks, showing pornography and 
sexual demands, whether by words or 
actions.54 ·

The National Penal Code Act 2017 prohibits sexual 
harassment, defined broadly as holding, touching or 
attempting to touch any sensitive organ of a person, 
opening or attempting to open undergarments of 
a person, taking a person to any lonely place in an 
unusual manner, using vulgar or similar other words, 
whether spoken or written or by gesture or by way of 
electronic medium, or showing any pornography to, or 
teasing or annoying with sexual motive, or behaving 
in an unusual, undesirable or indecent manner with a 
person without his or her consent. However, it requires 
that these acts be done with the motive of having 
sexual intercourse with the person (s.24).

2.16 Commercial sexual exploitation of 
a child is a distinct offence and is 
defined broadly as the use of a child 
in sexual activities for remuneration 
or any other form of consideration. 
The law penalizes offering, obtaining, 
procuring or providing a child for sexual 
exploitation. 55

·

Nepalese laws do not comprehensively penalize all 
child prostitution acts as required by the Optional 
Protocol.

The National Penal Code Act 2017 does not include a 
separate offence for commercial sexual exploitation 
of a child. It is an offence to solicit for prostitution 
or make publicity for having sexual intercourse with 
a prostitute (s.119) and to allow a house or land to 
be used for prostitution or sexual intercourse with a 
prostitute (s.120).

The Human Trafficking and Transportation (Control) 
Act 2007 makes it an offence to transport a person 
for the purposes of buying, selling or engaging 
that person in prostitution. The Act provides for an 
aggravated penalty of 10 to 12 years imprisonment for 
trafficking a child within the country and 15 to 20 years 
for taking a child out of the country (s.15(e)). 
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Under the Act Relating to Children 2018, child sexual 
abuse is defined to include engaging in child sexual 
exploitation; using or causing to use children with the 
intent of providing sexual services; and using children 
in prostitution or other sex work (s.66). However, 
the prohibited acts are not clearly defined, and the 
maximum penalty (seven years) does not adequately 
reflect the gravity of the offence. 

2.17 Child pornography (defined as any 
representation, by whatever means, 
of a child engaged in real or simulated 
explicit sexual activities or any 
representation of the sexual parts of a 
child for primarily sexual purposes) is 
a distinct offence and the law penalizes 
producing, distributing, disseminating, 
importing, exporting, offering, selling 
and accessing or possessing child 
pornography.56 

·

The National Penal Code Act 2017 includes a general 
offence with respect to obscene material but does 
not define or separately penalize child pornography. 
Section 121 penalize producing, printing, publishing, 
purchasing, selling, hiring, publicly exhibiting, 
advertising and importing or exporting an obscene 
book, pamphlet, drawing, film, picture, record or 
any other item which is lascivious or appeals to 
prurient interests. Possession and downloading 
are not offences, and the penalty (up to one year 
imprisonment) is too low to reflect the gravity of child 
pornography.

The Penal Code also makes it an offence for anyone 
above the age of 10 years to do any obscene act or 
conduct or show his or her sexual organ in a public 
place or utter or make any obscene words or gestures 
to anyone (s.122). Children are subject to prosecution 
under this provision.

The Act Relating to Children 2018 defines “child 
pornography” as taking or reproducing moving or still 
photograph(s) of children by exhibiting their sexual 
organs or by engaging them in imaginary sexual 
activities, displaying their obscene pictures through 
newspapers, posters, print media, cinema or other 
communications media. It also refers to production, 
sales and distribution, import and export, and 
collecting or broadcasting of such materials (s.2(m)), 
but not possession, downloading or accessing. In 
addition, the Act defines the offence of child sexual 
abuse to include showing, displaying, distributing, 
storing, and “using” obscene pictures or audio-
visual material of children and using children in the 
production of obscene acts and materials (s.66(3)
(a),(b),(d)). “Collection”, “using” and “storing” could 
be interpreted to include possession, downloading and 
accessing child pornography.  However, the penalty 
for using a child in the production of pornographic 
material is quite low (maximum of three years 
imprisonment).

2.18 It is an offence to organize, facilitate or 
promote sexual exploitation of children 
in travel and tourism.57

·

Sexual exploitation of children by travellers or tourists 
may be penalized under general offences relating to 
child sexual abuse and commercial sexual exploitation, 
but there is no specific offence to penalize individuals 
or businesses who organize, facilitate or promote 
sexual exploitation of children in travel and tourism.

In its 2012 Concluding Observations to Nepal’s State 
Party report under the OPSC (Optional Protocol on 
Sale of Children, Child Prostitution and Pornography), 
the UN Committee on the Rights of the Child urged 
the Nepal Government to establish and implement an 
effective regulatory framework and take all necessary 
legislative, administrative, social and other measures 
to prevent and eliminate child sex tourism. 
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2.19 The law criminalizes misuse of 
technology to sexually abuse or exploit 
children, including sharing sexually 
explicit content with children and online 
solicitation or “grooming” children.58 

·

The Act Relating to Children 2018 does not include a 
specific offence of grooming or online solicitation of a 
child, but acts of grooming are punishable under the 
offence of child sexual abuse, which includes showing 
obscene material to a child and proposing, enticing, 
coercing or threatening a child for sexual activities 
(s.66(3)(a)(c)). The Act also prohibits harassing or 
bullying children using personal, electronic or other 
media (s.66(2)(f)).

Some acts of online child abuse could also be 
penalized under the National Penal Code Act 2017 
offence of sexual harassment, which is defined to 
include the use of vulgar or similar other words by way 
of electronic medium and showing any pornography to 
a person. However, it requires that these acts be done 
with the motive of having sexual intercourse with the 
person (s.24).

Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of the 
rights of custody of another person is 
prohibited.59 ·

The Constitution states that no child shall be subjected 
to illegal trafficking, kidnapping, or being held hostage 
(art. 39(5)). 

The National Penal Code Act 2017 penalizes abduction 
of a child, defined as taking a child without the consent 
their parent or guardian (s.211).

2.21 The sale of children (defined as any 
act or transaction whereby a child is 
transferred by any person or group of 
persons to another for remuneration or 
any other consideration) is penalized. 60 ·

Nepal lacks a comprehensive offence prohibiting sale 
of children in all forms.

Sale of children in the context of trafficking is penalized 
under the Human Trafficking and Transportation 
(Control) Act 2007, which includes selling or 
purchasing a person for any purpose within the 
prohibited forms of trafficking (s.4(1)(a)). 

2.22 Trafficking in children and all activities 
related to trafficking are penalized, 
and any recruitment, transportation, 
transfer, harbouring or receipt of a 
child for the purpose of exploitation 
is considered to be trafficking even if 
no coercion, fraud, deception, etc. was 
involved.61

·

The definition of child trafficking under the Human 
Trafficking and Transportation (Control) Act 2007 is 
not fully in line with international standards. The Act 
prohibits trafficking and transportation of a person. 
Trafficking is defined as selling or purchasing a person 
for any purpose, to use someone into prostitution 
with or without any benefit, to extract human organs 
except otherwise determined by law, or “to go in 
for prostitution” (s.4(1)). The offence of “human 
transportation” is defined as taking a person out of 
the country for the purpose of buying or selling, and 
taking a person by any means such as enticement, 
inducement, misinformation, forgery, tricks, coercion, 
abduction, hostage, threat, abuse of power, within 
Nepal or abroad, for the purpose of prostitution and 
exploitation. “Exploitation" includes slavery, bonded 
labour and removal of organs (s.2(e)).  The Nepal 
definition of human transportation of a child is not in 
line with international standards as it requires the use 
of force, inducements, etc.
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2.23 The law makes provision for assistance 
to and protection of child victims of 
trafficking and abduction, including 
measures to facilitate repatriation and 
reintegration.62

·

The Human Trafficking and Transportation (Control) 
Act 2009 includes a chapter on rescue, rehabilitation 
and reintegration. It states that the Government 
must manage the rescue of any Nepali citizen sold 
in a foreign land (s.12). The government is also 
required to establish and/or register and regulate 
rehabilitation centres run by civil society organizations 
to provide victims of trafficking with medical 
treatment and consultation services, and to manage 
social rehabilitation and family reconciliation (s.13).  
However, no further detail is provided on assistance 
and protection for child victims, including measures to 
facilitate repatriation.

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual abuse 
and exploitation.63 ·

The Human Trafficking and Transportation (Control) 
Act 2007 exempts a victim of trafficking from injuring 
or killing the perpetrator in the course of their escape 
(s.16), but Nepalese law does not otherwise exempt 
child victims from penalty. Children may be prosecuted 
for solicitation (s.119) and for obscene acts in public 
(s.122).

Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both boys 
and girls,64 and does not allow for 
exceptions based on parental consent, 
or distinctions based on customary/
religious practices.65 

·

The Constitution states that no child shall be subjected 
to child marriage (s.39(5)).

The National Civil Code Act 2017 sets 20 years as the 
minimum age of marriage for both men and women 
(s.70). However, child marriage is not void ab initio, but 
only ‘voidable’ if either party does not accept it (s.73). 
The marriage cannot be voided if the couple has had a 
child (s.74).

The National Penal Code Act 2017 makes it an offence 
to conclude or cause to be concluded a marriage of 
persons under the age of 20, and states that any such 
marriage is ipso facto void (s.173).   

A bill that harmonizes this issue is awaiting final 
approval by the parliament.

2.26 The law requires free and full consent 
of the intending spouses and prohibits 
forced marriage.66

·

The National Civil Code Act 2017 states that every 
person shall have freedom to conclude a marriage 
(s.69) and that a marriage can only be concluded if 
the man and woman agree to accept each other as 
husband and wife (s.70). A marriage concluded without 
consent of both parties is void (s.71).

The National Penal Code Act 2017 makes it an 
offence to conclude, or cause to be concluded, a 
marriage without the consent of the person getting 
married (s.171). The Act Relating to Children 2018 
makes it an offence, punishable by up to three years 
imprisonment, to arrange marriages of children or 
marry, or cause to marry, children (s.66(1)(m)).

2.27 It is compulsory for all marriages to be 
registered by a competent authority, 
whether contracted civilly or according 
to custom or religious law.67 ·

The registration of marriages is compulsory under the 
Birth, Death and Other Personal Events (Registration) 
Act 2033 (1976), and the National Civil Code Act 2017 
(s.76). 

2.28 Proof of age of the prospective spouses 
is required prior to solemnization.68 · Neither Act specifically requires proof of age prior to 

solemnization or registration.
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2.29 The law recognizes child/forced 
marriages that include dowry payments 
or bride price as forms of sale of 
children.69

·

The National Penal Code Act 2017 prohibits dowry 
payments under the offence of transacting property 
in marriage, which states that no marriage shall be 
concluded upon having asked for, or on the condition of 
receiving or giving of, any type of movable or immovable 
property, dowry or any property from the bridegroom 
or the bride side, except such ordinary gift, donation, 
money or one set of jewellery worn on the body as has 
been practiced in his or her custom (s.174). The offence is 
punishable by up to three years imprisonment.

In its 2012 Concluding Observations to Nepal’s State 
Party report under the OPSC the UN Committee on the 
Rights of the Child expressed its concern about the 
prevalence of early and forced marriages, which in the 
case of Dhan-Khaane, parents receive money for the 
solemnization of the marriage of their children, which 
amounts to sale of children. 

Child work and child labour

2.30 The minimum age for work or employment 
is at least 15,  the same as the age for 
completion of compulsory schooling.70 · The Child Labour (Prohibition and Regulation) Act 2000 

states that a child who has not attained the age of 14 
years must not be engaged in work as a labourer (s.3(1)). 

2.31 If the law permits children under the 
minimum age to engage in ‘light work’, 
the minimum age is at least 13, and the 
law defines and regulates the types of 
‘light work’ children can engage in.71 

N/A

Nepal law does not set a lower age for light work.

2.32 Provisions are in place regulating 
permissible work by children, including 
regulations defining minimum wages 
and the hours and conditions of work.72 

·

The Child Labour (Prohibition and Regulation) Act 2000 
requires any enterprise to get approval from a labour 
officer to engage a child (defined as a person under 
18) in work (s.6). A child cannot be engaged in work 
between 6 p.m. and 6 a.m., cannot work for more than 
6 hours in a day and for more than 26 hours per week, 
is entitled to a break of half an hour after engaging in 
the work for a consecutive period of 3 hours, and one 
day leave every week (s.9). 

The Child Labour Rules provide further guidance on 
children’s entitlement to leave, allowances and health 
and safety.

The Act Relating to Children 2018 guarantees every child 
under the age of 18 the right to protection from economic 
exploitation and prohibits employment of children 
as domestic labour (s.7(6)) but does not define what 
constitutes exploitative or prohibited conditions of work. 

2.33 Engaging a child under the age of 18 
in the worst forms of child labour, 
including all work that is likely to 
jeopardize his/her health, safety or 
morals, is prohibited.73

·

The Constitution states that no child shall be employed 
in factories, mines, or in any other hazardous works 
(art. 39(4)). 

The Child Labour (Prohibition and Regulation) Act 
2000 states that no child under the age of 18 shall be 
engaged in any risky business or work referred to in 
the schedule (s.2, 3(2)). 

The Act Relating to Children 2018 guarantees every 
child under the age of 18 the right to protection from 
any work that is harmful to her/him or hinders her/
his education or is detrimental to her/his health, and 
physical, mental, moral and social development. It also 
prohibits employment of children as domestic labour, 
kamalari (female bonded labour), or in any work that 
exploits their labour in any form (s.7(6), 7(9)).
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2.34 Regulations are in place to clearly 
define prohibited hazardous or harmful 
work.74

·
Schedule 1 of the Child Labour (Prohibition and 
Regulation) Act 2000 outlines prohibited “risky 
business or work”, which includes tourism businesses 
such as hotels, bars and restaurants,; slaughterhouses 
and cold storage; construction; manufacturing of 
cigarettes, carpets, fabric, etc.; production of hazardous 
materials; mines; rickshaws; work underground and 
with chemicals.

2.35 Child labour rules apply to children 
working in both the formal and informal 
sectors, including domestic work.75

·

The Child Labour (Prohibition and Regulation) Act 
2000 regulates the work of children in an “enterprise”, 
defined as any factory, organization, association, firm, 
company or their groups established as per prevailing 
law with objectives of operating any industry, business 
or service (s.2(b)). In its 2016 Concluding Observation, 
the UN Committee on the Rights of the Child 
recommended that the government amend the Child 
Labour Act and other relevant legislation so that the 
necessary regulation of child labour applies to all areas 
of work, including the worst forms of child labour and 
the informal sector.

The Act Relating to Children 2018 includes broad 
protections against economic exploitation of children 
and guarantees every child under the age of 18 the 
right to protection from any work that is harmful. 
These provisions appear to apply equally to the formal 
and informal sectors. Employment of children as 
domestic labour and kamalari (female bonded labour) 
are expressly prohibited (s.7(9)). However, these 
guarantees are framed in general terms and require 
further guidance.

2.36 Violations of child labour laws are 
punishable by appropriate penalties. It 
is a criminal offence to involve children 
in the worst forms of child labour, 
including slavery or practices similar 
to slavery, debt bondage and serfdom, 
forced or compulsory labour, and use of 
children for elicit activities such as drug 
trafficking.76

·

The Child Labour (Prohibition and Regulation) Act, 
2000 makes it an offence to engage a child in work as 
a labourer against his/her will by way of persuasion, 
misrepresentation or by subjecting him/her to any 
influence or fear or threat or coercion or by any other 
means (s.4). The penalties for engaging a child in 
work (contrary to the Act) range from three months 
up to one year’s imprisonment for forced labour and 
engaging a child in prohibited risky work. 

The Act Relating to Children 2018 prohibits training or 
teaching a child to commit felonies or engaging them 
in such acts (s.66(2)(n)), punishable by up to three 
years imprisonment (s.72(3)(b)). However, violation 
of a child’s right to be protected from economic 
exploitation and the prohibition domestic labour and 
kamalari is punishable only by fine (s.72(3)(b)).

The National Penal Code Act, 2017 penalizes all forms 
of forced labour (s.162), slavery or servitude (s.163), 
and serfdom or debt bonded labour (s.164).  The Act 
does not include an offence for use of children in drug 
trafficking and other elicit activities, however it states 
that where an offence is committed by a child upon 
being lured, taught or influenced by a person to do 
so, such person shall be liable to punishment as if the 
offence were committed by himself or herself (s.28). 
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Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 into 
the armed forces.77 

N/A
There is no compulsory recruitment into the national 
security forces in Nepal 

2.38 The law sets a minimum age of at least 
15 years for voluntary recruitment 
into the armed forces.78 If voluntary 
recruitment of children under 18 is 
permitted, safeguards are in place 
to verify age and to ensure that 
recruitment is genuinely voluntary (not 
forced or coerced), fully informed, and 
with informed consent of the child’s 
parent/guardian.79

·

The Constitution states that no child shall be subjected 
to recruitment or any kind of use in the army, police or 
armed groups (art. 39(6)).

The Military Service Regulation 2069 establishes 
18 as the age for recruitment into the armed forces 
(s.7). Under the 1962 Royal Army Recruitment Rules, 
children under 18 years of age are not eligible to join 
the army. 

The Act Relating to Children 2018 states that no child 
(defined as a person under 18) shall be recruited into 
the military or police or used, whether directly or 
indirectly, for the purpose of armed conflict or political 
purposes (s.7(7)).

2.39 The law criminalizes the recruitment or 
use in hostilities of children under the 
age of 18 by armed groups.80  

·

The Constitution states that no child shall be subjected 
to recruitment or any kind for use in armed groups (art. 
39(6)), but there is no law penalizing this.

The Act Relating to Children 2018 states that no 
child shall be recruited by an armed group and used, 
whether directly or indirectly, for the purpose of armed 
conflict or political ends (s.7(7)). However, there is not 
a specific offence criminalizing recruitment or use of 
children in hostilities by armed groups, and the general 
penalty for contraventions of the Act under section 
72(5) (fine or imprisonment of up to one year) does not 
reflect the gravity of the offence).

Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion and 
female infanticide.81 ·

The National Penal Code Act 2017 addresses sex-
selective abortions under section 188(7), which states 
that no person shall, with the intention of causing 
abortion, do, or cause to be done, any act by which 
the sex of the foetus is identified, and abort or cause 
abortion following such sex identification. 

2.41 The law prohibits and adequately 
sanctions female genital mutilation/
cutting.82

N/A

2.42 The law prohibits and adequately 
sanctions honour crimes and dowry-
related violence.83 It explicitly prohibits 
discriminatory legal defences or 
mitigating factors based on culture, 
religion or male privilege, traditional 
apologies, pardons from the families 
of victims/survivors or the subsequent 
marriage of the victim/survivor of 
sexual assault to the perpetrator.84 

·
The National Penal Code Act 2017 prohibits giving or 
receiving dowry in consideration of marriage and also 
annoying, harassment or inhumane treatment of a 
bride for reason that dowry has not been paid (s.174). 

2.43 National laws identify and prohibit other 
practices harmful to children, and any 
laws, norms or practices (traditional, 
customary or religious) that justify 
or condone such harmful practices 
against children, promote gender-based 
violence or discriminate on the grounds 
of gender are repealed.85

·
The Constitution states broadly that no child shall be 
exploited in the name of religious or cultural practices 
(art. 39(6)) and prohibits discrimination against a 
person as untouchable and or on the grounds of caste, 
race, community or occupation (art. 14(1)). 
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The National Penal Code Act 2017 makes it an offence 
for any authority to make discriminatory treatment 
against any citizen on grounds of origin, religion, 
colour, race, caste/ethnicity, tribe, sex, physical 
condition, disability, condition of health, marital status, 
pregnancy, economic condition, language or region, 
ideology or on similar other grounds (s.160) and 
for any person to subject anyone to untouchability 
or discriminatory treatment on grounds of custom, 
tradition, religion, rites or rituals, caste or race  (s.166). 
The Act includes a broad offence of degrading or 
inhuman treatment, which prohibits subjecting, or 
causing a person to be subjected to degrading or 
inhuman treatment, defined to include accusing a 
person of being a witch, expelling a person from his/
her place of residence in accusation of being a witch, 
excommunicating a person from society, or making 
any cruel, inhuman or degrading treatment by doing 
any other act whatsoever. Banishing a woman to a 
shed (Chhaupadi) during menstruation or delivery, or 
subjecting or causing her to be subjected to similar 
other discrimination, untouchability or inhuman 
treatment of any kind is also prohibited (s.168). 

The Act Relating to Children 2018 offence of violence 
against children has been defined to address a number 
of practice harmful to children, including causing 
them to beg or disguise as ascetic or monk (s.66(2)
(j)); offering or devoting them in the name of god, 
religious or any other purposes or commit violence, 
discrimination, humiliation or exclusion in any form 
in the pretext of religion, tradition, culture, or customs 
(s.66(2)(l)); arranging marriages of children or marry, 
or cause to marry, children (s.66(2)(o)); and kamalari 
(female bonded labour) (s.7(9)).

These offences, combined with the general prohibition 
on all forms of forced or bonded labour, are framed 
broadly to address the key harmful practices 
identified as issues of concern by the UN Committee 
on the Rights of the Child in its 2016 Concluding 
Observations.

Extraterritoriality and extradition

2.44 Offences in relation to child abduction, 
sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
apply to conduct committed both 
domestically and transnationally.86

·
Offences under the Human Trafficking (Control) 
Act 2007 explicitly apply to conduct committed 
domestically and transnationally, including sale of a 
child and trafficking for the purpose of prostitution.  
Child abduction is not explicitly transnational. 

2.45 Penal laws allow for jurisdiction when 
the alleged offender is a national of 
that State or a person who has his/her 
habitual residence in its territory and/
or when the victim is a national of that 
State.87 ·

The National Penal Code Act, 2017 allows for 
extraterritorial application of the law for specified 
offences, including genocide and other offences 
against the State, abduction offences that involve 
kidnapping a person from Nepal, and torture, but 
not all child abuse offences (s.2). Extraterritoriality 
also applies where a Nepali citizen commits specified 
offences outside of Nepal, including murder, grievous 
hurt, kidnapping, rape, and offences relating to 
marriage but only where the victim is also a Nepali 
citizen (s.2(3)).   



305

N
EPA

L

STANDARD SCORE RATIONALE

The Human Trafficking (Control) Act 2007, which also 
makes provision for extraterritoriality, states that the 
Act extends throughout Nepal and to anyone from 
a foreign territory committing an offence against a 
Nepali citizen (s.1(3)). However, it does not apply to 
trafficking offences committed by a Nepali citizen 
against a non-Nepali outside the country.

2.46 Abduction, sale of children, commercial 
sexual exploitation of a child, child 
pornography and trafficking of children 
are extraditable offences and included 
in any extradition treaty.88 ·

The Extradition Act 1988 allows for extradition in 
relation to crimes mentioned in an extradition treaty 
signed with a foreign country as well as offences 
stipulated in a convention relating to the extradition of 
accused or offender to which Nepal is a party (s.2(2)). 
This provision could be used to extradite a person for 
offences under the optional protocols to the CRC, the 
Trafficking Protocol and the SAARC Convention on 
Preventing and Combatting Trafficking in Women and 
Children for Prostitution.

3. JUSTICE FOR CHILDREN

STANDARD SCORE RATIONALE

A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid by 
reason of age89 or gender.90

·
The Evidence Act states that all persons are competent 
to be a witness unless the court considers that they 
are prevented from understanding the questions put 
to them, or form giving rational answers to those 
questions, by tender years (s.38). The Act Relating 
to Children 2018 guarantees all child survivors the 
right to participate or be involved at every stage of 
investigation, prosecution and judicial proceedings 
(s.25(1)(b)).

3.2 Children’s evidence is not presumed 
unreliable or untrustworthy by reason 
of age alone.91 · Nepali law does not include any presumption 

that children’s evidence is unreliable or require 
corroboration.

3.3 Criminal proceedings against 
perpetrators of crimes against children 
can always be initiated ex officio by the 
police or prosecutor and do not require 
the consent of a parent/guardian, or 
official complaint filed by the child or a 
parent/guardian.92

·

Under the National Criminal Procedure (Code) Act 
2017, offences relating to violence against children are 
“state cases” that do not require a victim complaint 
and can be initiated ex officio (Schedules 1 and 2). 
In these cases, the Attorney General is responsible 
for reviewing the case file and determining whether 
to submit a charge sheet to the court (s.31, 32). 
This includes soliciting prostitution, selling obscene 
materials, discriminatory treatment, forced labour, 
slavery, debt bondage, torture, discriminatory 
treatment, degrading and inhuman treatment, murder, 
offences relating to marriage, causing grievous hurt, 
abduction, rape, child sexual abuse, unnatural sexual 
intercourse with a child, offences relating to trafficking 
in and transportation of human being, but not sexual 
harassment.

The Act Relating to Children 2018 states that the 
Government shall act as the plaintiff in the cases 
pursued for violence against children and child sexual 
abuse, and all of those offences are included in 
Schedule 1 of the Criminal Procedure Code (s.76).
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3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it is in 
the best interests of the child, taking 
into account any power imbalance and 
the vulnerability of the child or his or 
her family in consenting to a settlement, 
and does not involve harmful practices. 
Resorting to informal justice systems 
does not jeopardize children’s rights or 
preclude child victims from accessing 
the formal justice system.93

·

The National Criminal Procedure (Code) Act 2017 
states that any case relating to an offence under 
Schedule 1 or 2 cannot be withdrawn once filed in 
court (s.116). However, section 116(2) lists a number 
of exceptions to this rule. Rape of a girl and offences 
relating to trafficking and transportation of a child 
cannot be privately settled and withdrawn, but 
unnatural sexual intercourse with a boy, child sexual 
abuse, sexual harassment, grievous harm and child 
marriage can all be settled. 

3.5 The law recognizes the vulnerability 
of child victims and the need to adapt 
procedures to their special needs, 
and the best interest of the child is a 
primary consideration guiding the entire 
process.94

·

The Constitution states that victims of crime have 
the right to be informed about the investigation and 
proceedings of the case and to social rehabilitation 
and justice with compensation as provided for by law 
(art. 21).  In addition, every child has the right to child 
friendly justice (s.39(8)). 

The National Penal Code Act 2017 similarly states that 
victims of crime are entitled to obtain information of 
proceedings of case and have the right to justice with 
social rehabilitation and compensation (s.32).

The Act Relating to Children 2018 states that while 
performing any task, officials of every agency and 
organization involved in children’s work must accord 
priority to children’s best interest, and it is the duty of 
all to immediately help children whose lives are at risk 
(s.16). All child victims are entitled to child-friendly 
justice at each stage of investigation, prosecution and 
judicial proceedings (s.25).

3.6 The law makes provision for child 
victims to be provided appropriate 
accompaniment and support services 
throughout the legal process, including 
legal representation and support and 
accompaniment by a parent, guardian 
or victim/witness specialist.95 

·

The National Criminal Procedure (Code) Act 2017 
states that when investigating authorities are 
interviewing a child in relation to an offence in 
Schedule 1 or 2, the child may be interviewed at his/
her home. If necessary to have a document executed, 
it must be done in the presence of his/her guardian or 
other person available (s.16(3)).

The Act Relating to Children 2018 states that, while 
recording the statement of a child survivor, the 
police must do so in the presence of, if possible her/
his parents, other family member or guardian, and, 
if this is not possible or they cannot be present, in 
the presence of a female representative of a social 
organization or a social worker (s.70(3)). Child victims 
also have the right to free legal aid or to hire a legal 
practitioner if she/he so desire (s.25(1)(f)). However, 
there is no similar provision for accompaniment of a 
child during court proceedings, by a parent, guardian 
or victim/witness support specialist.

3.7 Cases involving child victims and 
witnesses are required to be expedited 
and completed without undue delay.96 · The National Criminal Procedure (Code) Act 2017 lists 

cases that must be tried and settled in order of priority, 
including cases to which a minor is a party (s.170).
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3.8 Provision is made for measures to 
reduce hardship and assist children 
to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, recesses 
during a child’s testimony, hearings 
scheduled at times of day appropriate 
to the age and maturity of the child, 
closed court proceedings, protection 
from being cross-examined by the 
alleged perpetrator, and use of screens, 
close circuit television, video-taped 
statements and other testimonial aids.97 ·

Nepalese laws include limited special provisions to 
facilitate children’s evidence and reduce hardship 
during their participation in criminal justice 
proceedings. The National Criminal Procedure (Code) 
Act 2017 gives the court discretion to examine a child 
witness through video-conferencing on application 
of one of the parties (s.109) and also to conduct 
proceedings in closed-bench hearing where the case 
involves a child as an accused or a victim (s.129). 

The Human Trafficking and Transportation (Control) 
Act 2009 requires the court to conduct proceedings in 
relation to an offence under that Act in camera (s.27). The 
Domestic Violence Act states that the court must conduct 
proceedings in camera if requested by the victims (s.7).  

The Act Relating to Children 2018 states that child 
victims are entitled to receive information in language 
comprehensible to them, to receive free legal aid, to 
demand in camera hearing of the case, and to demand 
“proxy presence” of defendant, as required, during 
court proceedings (s.25). However, it does not make 
provision for special measures to facilitate children’s 
participation in the proceedings and to prevent undue 
hardship, such as accompaniment by a support 
person, the use of screens, video-taped statements, 
closed circuit television, and other testimonial aids.

3.9 Child victims are guaranteed the right 
to privacy, and there are restrictions 
on publication of any information that 
might identify the child.98

·

The National Criminal Procedure (Code) Act 2017 
states that if the investigation authority deems that the 
disclosure of the identity of a person who is a victim 
or witness may be prejudicial to the social prestige or 
honour of such person or may result in undue terror or 
fright or be prejudicial to the security of his or her body 
or life, the authority may make a request to the court 
that the name, surname, address of the victim/witness 
and any other description that may disclose his or her 
identity be kept secret (s.183).

The Act Relating to Children 2018 guarantees children’s 
right to privacy and confidentiality, and states that 
the juvenile court, police, guardians, parents or other 
agencies must keep confidential the identity of a child 
survivor, including the name, surname, address, age, 
gender, family background, and economic status 
(s.11(3)). No person shall transmit information or 
news via any communications media by disclosing the 
identity of a child survivor of violence against children 
or child sexual abuse (s.78(2)). The police, government 
attorneys and juvenile courts must make arrangements 
for keeping the records of child survivors of violence 
against children or child sexual abuse without 
disclosing their names and identity (s.78(3)).

3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation and 
retaliation, including prohibition on 
the disclosure of information about 
the victim’s identity and whereabouts, 
and “no-contact” bail conditions or 
restraining orders.99 ·

The National Criminal Procedure (Code) Act 2017 states 
that the police must provide security to a victim or 
witness if information is obtained that such a person is 
under undue coercion, threat or having adverse impact 
on them from the opponent as being the witness thereof 
(s.114). However, it does not require that the safety of 
the child victim be taken into account in making bails 
decision, or provide for non-contact provisions.

The Act Relating to Children 2018 states that child 
victims are entitled to receive police protection to 
protect themselves from harm that may be inflicted by 
the perpetrator or her/his party (s.25(h)).
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3.11 Child victims have access to adequate 
procedures to seek compensation for 
damages, and the law outlines clear, 
accessible procedures for making 
compensation claims.100 

·

The Criminal Offences (Sentencing and Execution) Act 
2017 requires the court, as part of criminal proceedings, 
to make an order for reasonable compensation if any 
injury is caused to the victim's body, life, property or 
reputation as a result of any offence (s.41). The Act 
also establishes a victim relieve fund, to be funded by 
crediting half of all fines paid by (s.48). The National 
Penal Code Act 2017 authorizes the court to order an 
accused to pay interim compensation to a victim where 
it is necessary immediately provide medical treatment 
or compensation to the victim (s.48). If the accused is 
not able to pay, the court can order that the amount be 
provided from the victim relief fund (s.48(3)).

The Act Relating to Children 2018 requires the juvenile 
court to make an order requiring the offender to pay 
compensation for any offence against a child, which 
must not be less than the amount of fine imposed 
on the offender, determined on the basis of the loss 
caused to the education, and physical and mental 
health, development and family of the child victim. 
If the child requires immediate medical treatment 
or compensation or any form of relief, interim 
compensation must be provided (s.73).

Under the Domestic Violence Act, the perpetrator is 
required to bear the cost of any medical treatment 
required by the victim (s.9) and the Court may, 
depending on the nature of the act, the pain suffered 
by the victim, and taking into account the economic 
and social status of the perpetrator, order the 
perpetrator to pay appropriate compensation to the 
victim (s.10). 

The Human Trafficking and Transportation (Control) 
Act, 2009 requires the court to order payment of 
compensation to the victim, which must not be less 
than half of the fine levied as punishment to the 
offender (s.17). 

B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the right to 
be presumed innocent until proven 
guilty, to be notified promptly of the 
charges, not to be compelled to give 
testimony or confess guilt, to present 
evidence and cross-examine witnesses, 
and to appeal against conviction and 
sentence.101 ·

The Constitution guarantees everyone due process 
rights, including the right to be informed of the ground 
for such arrest, to consult a legal practitioner of her/his 
choice and be defended from the time of arrest, to the 
presumption of innocence, not to be compelled to be 
a witness against herself/himself, and to a fair hearing 
from an impartial, independent and competent court or 
judicial authority (art. 20). 

The Act Relating to Children 2018 further states that 
children accused of committing offensive acts are 
deemed innocent by the juvenile court until and unless 
a decision is taken otherwise, and they must not be 
forced to testify against themselves (s.26(2)).

3.13 The law outlines special provisions for 
children in conflict with the law designed 
to promote a separate and distinct 
approach from the adult criminal justice 
system and to ensure that the best interest 
of the child is a primary consideration 
guiding the entire process.102

·
The Act Relating to Children 2018 outlines special 
procedures for children at all stages of the criminal 
justice process. The Act prevails over all other laws, 
other than with respect to matters not covered in the 
Act (s.84).  
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3.14 Children have the right to the presence 
and assistance of their parents at all 
stages of the proceedings, and parents 
may be required to attend in the 
interests of the child.103 ·

The Act Relating to Children 2018 states that juveniles 
have the right, during the investigation and hearing 
of the case, to demand the presence of a family 
member or guardian in all processes of administration 
of juvenile justice, and to involve father, mother or 
guardian in the hearing of the case, if the juvenile 
so wishes (s.26(1)(d)(j)). The Act requires the police, 
when interviewing a child, to do so in a child-friendly 
environment and in the presence of the juvenile’s 
parents or child welfare officer (s.21(8)).

3.15 Children have the right to legal or other 
appropriate assistance,104 including 
access to free legal aid under the same 
or more lenient conditions as adults.105

·

The Constitution guarantees all accused the right 
to consult a legal practitioner of her/his choice and 
be defended from the time of arrest (art. 20(2)). An 
indigent person has the right to free legal aid as 
provided for by law (s.20(10)). The Legal Aid Act states 
that a person having less than the specified annual 
income is entitled to Legal Aid under this Act, however 
no special provision is made with respect to children’s 
right to legal aid.

The Act Relating to Children 2018 includes a stronger 
guarantee of the right to counsel, stating that in the 
course of investigation into juvenile delinquencies and 
hearing of case, all juveniles are entitled to receive 
without delay free legal aid and other necessary 
support for defending themselves (s.26(1)(b)). It also 
states that the juvenile court must not proceed with 
and dispose of cases against juvenile delinquents until 
legal practitioners are appointed for their defence, 
and if a legal practitioner has not been appointed, the 
juvenile court must make available a salaried legal 
practitioner or any other interested legal practitioner 
(s.80).

3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

The Act Relating to Children 2018 requires everyone in 
the administration of juvenile justice to converse with 
the juvenile in the language she/he prefers and take 
the help of an interpreter, if needed (s.20(d)).

3.17 Children are not liable for ‘status 
offences’, meaning any conduct not 
considered an offence if committed 
by an adult such as truancy, curfew 
violations, or child marriage.107

·
Under the National Penal Code Act 2017, children are 
liable to punishment for begging in a public place 
(s.126).

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been established108 as 
at least 14 years.109 · The National Penal Code Act 2017 establishes 10 as the 

minimum age of criminal responsibility (s.13). This is 
not in line with international standards.

3.19 Special juvenile justice protections 
apply to all children under the age of 
18 at the time of the alleged offence, 
regardless of the nature or seriousness 
of the offence.110 ·

The Act Relating to Children 2018 defines children 
or juveniles as persons who have not completed 
the age of 18 years (s.2(j)) and all special procedural 
protections under the Act apply to all “juveniles”. The 
Act does not explicitly state that age is determined as 
at the time of the offence, however section 32 states 
that the juvenile court retains jurisdiction even if the 
juvenile delinquent has attained the age of 18 while the 
case is pending. 
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3.20 Guidance is provided on how to make 
accurate age assessments, and the 
child has the right to the benefit of the 
doubt.111 

·

The Act Relating to Children 2018 outlines factors to 
be considered in determining a child’s age, listed in 
order of priority as: the date of birth recorded in the 
birth certificate issued by the hospital; the date of birth 
recorded in the certificate issued by the local registrar’s 
office; the date of birth mentioned in the school 
character certificate or the date of birth as mentioned 
during the admission in the school, the date recorded in 
the certificate of age issued by the hospital, or if none 
of these certificates are available, the age recorded in 
the janmakundali (birth chart), cheena (horoscope), 
note, or the age disclosed by father, mother, guardian 
or other family member or any such evidence (s.83). 

Arrest, investigation and pre-trial detention

3.21 Children have the right to be informed 
promptly of their rights and of the 
charges against them in language they 
can understand.112

·

The Constitution guarantees everyone the right to be 
informed of the ground for an arrest (art. 20). 

The Act Relating to Children 2018 states that juveniles 
have the right to receive information about the charge 
against them and to receive information regarding 
constitutional or legal rights (s.26(1)(a), (g)). It requires 
everyone involved in the administration of juvenile 
justice to adopt language, speech and behaviour that 
is compatible with the juvenile’s age, level of mental 
development, beliefs, and cultural norms and values (s.20). 

3.22 There are restrictions on the arrest of 
children and on police use of force, 
handcuffs and restraints against 
children.113

·

The Criminal Procedure Code authorizes the police to 
use necessary force to arrest a person who does not 
surrender and attempts to escape or avoid arrest (s.9(10)). 

The Act Relating to Children 2018 states that juveniles 
cannot be handcuffed or shackled (s.42). The Act states 
that investigation officers must not use physical force 
while taking a juvenile in custody, but then qualifies 
this by saying that “if necessary for taking the juvenile 
in custody, minimal force may be used” (s.21(3)). There 
are no clear restrictions on the circumstances that 
would justify use of force.

3.23 Police are required to immediately 
notify parents upon the apprehension/
arrest of a child.114 ·

The Act Relating to Children 2018 states that if a 
juvenile is taken into custody, the investigations officer 
must inform the child’s family members, guardian 
or a close relative (s.21(3)). However, there is no 
requirement for immediate notification, or stipulation 
of a time frame for the notification.

3.24 Children who are detained by the police 
have the right to challenge the legality 
of their detention before a court or other 
competent authority, and to a prompt 
decision.115 If a child is held in police 
custody, she/he must be brought before 
the court within 24 hours.116

·
The Constitution states that everyone who is arrested 
must be brought before a judicial authority within 24 
hours after the arrest, excluding the time necessary 
for the journey, and the arrested person must not be 
detained in custody beyond the said period except on 
the order of such authority (s.20(3)). 

3.25 Pre-trial detention (remand) may be 
used only as a last resort and for the 
shortest possible period of time,117 and 
there are clearly stated conditions for 
when pre-trial detention of a child may 
be justified.118 ·

The Act Relating to Children 2018 does not require 
that deprivation of liberty be used only as a measure 
of last resort at the investigation stage and seems to 
create a presumption of detention. The Act states that 
where a child is taken into custody for the purposes 
of investigation, he/she may be kept in an observation 
cell for up to 21 days with the permission of the 
juvenile court, without exceeding five days at a time 
(s.21(7)). However, if the juvenile court has reasonable 
grounds to believe that it will not be appropriate to 
keep a juvenile delinquent in an observation cell, 
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considering her/his physical condition and age or the 
circumstances in which the act of delinquency was 
committed or the state of the observation cell, it may 
pass an order that the investigation into the case 
be conducted while the juvenile is released, on the 
condition that the juvenile be produced as and when 
needed (s.21(8)).

The Criminal Procedure Code similarly creates a 
presumption in favour of holding a person in detention 
for the investigation but includes an exception for 
children, stating that if the investigating authority, in 
view of the nature of the offence, thinks it reasonable 
to conduct investigation without holding the child in 
detention, the investigating authority may release the 
child on his or her bond of making appearance on the 
appointed days (s.14(10)).

Once the investigation is completed, the Act Relating 
to Children 2018 states that no juvenile shall be kept 
in detention in the course of trial nor will surety or bail 
be demanded from her/him. However, it also gives 
the court broad discretion to detain a juvenile in a 
child reform home for the purpose of trial if there are 
sufficient grounds to believe that the juvenile should 
not be kept elsewhere because of danger to their lives, 
they may cause harm to others, they may escape or 
because of any other reason, or if on the basis of the 
evidence immediately available, there are reasonable 
grounds to believe that the juvenile accused of 
committing a delinquency that attracts punishment of 
imprisonment of three years or more is guilty (s.24).

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; placing 
the child under the custody of a parent 
or relative; or placement with a family 
or other suitable home.119 

·
The Act Relating to Children 2018 states that as an 
alternative to detention during the investigation 
or pending completion of the trial, juveniles may 
be placed in the custody of a parent, other family 
member or guardian or, in case of absence of any of 
them, a social organization engaged in the activity of 
safeguarding the rights and interests of children, with 
or without conditions (s.21(7)), 24(3)).

3.27 The pre-trial detention of children is 
regularly reviewed (preferably every 
two weeks) and is for not more than six 
months.120

·
The Act Relating to Children 2018 prohibits detention 
of children for investigation for more than 21 days 
and requires that the court review the detention 
every five days (s.21(7)). The Act does not establish a 
maximum period for detention pending trial, but states 
that juvenile court proceedings must be completed 
within 120 days. The Act therefore allows for a total 
period of 141 days detention from point of initial arrest 
to completion of trial, which is in line with the CRC 
Committee’s recommendations.

Diversion

3.28 The law makes provision for pre-trial 
diversion (measures for dealing with 
children without resorting to judicial 
proceedings)121 at the discretion of 
police and/or prosecutors.122 ·

The Act Relating to Children 2018 makes provision for 
children to be diverted from judicial proceedings by 
the police, prosecutor and juvenile court if diversion 
seems reasonable in the best interest of the child. 
Diversion is available for offences that are liable to less 
than three years imprisonment (s.27).
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3.29 Appropriate legal safeguards are in 
place for children who are diverted.123 
Diversion can be used only where the 
child freely accepts responsibility for 
the offence, consents to the diversion 
and is given the opportunity to seek 
legal or other assistance. Completion 
of diversion results in closure of the 
case.124 

·

The Act Relating to Children 2018 states that, in 
deciding whether to divert a juvenile, consideration 
must be given to the following: the juvenile has 
admitted to committing the offensive act she/he is 
charged with; consent of the juvenile delinquent, 
her/his father, mother and, if father and mother are 
absent, other family member or guardian; consent 
of the affected party on rehabilitation to the extent 
possible; and the nature of the offensive act and the 
circumstances in which it was committed, gravity of 
incident, juvenile’s age, maturity and cognitive level, 
family environment and loss afflicted to the survivor 
and her/his rehabilitation (s.28). If a juvenile is diverted, 
the case under question comes to an end and the 
official judicial process regarding it will be considered 
disposed of (s.29 (6)).

As currently phrased, this requires only that 
consideration be given to these factors, and does 
not explicitly require consent and an admission of 
responsibility from the juvenile. 

3.30 The law makes provision for a range 
of community based diversion and/or 
restorative justice programmes.125 ·

The Act Relating to Children 2018 provides for 
diversion of juveniles through compromise with the 
victim and/or by referring the juvenile to counselling, 
community restitution, supervision and guidance of a 
Child Welfare Officer, and involvement in an education 
or training programme (s.29).

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126

·

The Constitution guarantees everyone the right to 
a fair hearing from an impartial, independent and 
competent court or judicial authority (art. 20 (9)). 

The Act Relating to Children 2018 establishes 
specialized courts to carry out initial proceedings, the 
hearings and decisions for all juveniles accused of 
an offence. Pending the establishment of the juvenile 
courts, a juvenile bench must be constituted in each 
district to deal with juvenile cases. The juvenile bench 
consists of a district judge, social service provider and 
child psychologist or child specialist (s.30).

3.32 Children are guaranteed the right to 
have the matter determined without 
delay.127 Courts are required to make a 
final decision on the charges no later 
than six months after the child’s first 
appearance before the court.128 

·
The Act Relating to Children 2018 guarantees juveniles 
the right to receive speedy and fair justice from the 
juvenile court (s.26(1)(e)) and requires the juvenile 
court to dispose of any case within 120 days of it being 
filed (s.37).

3.33 Courts are required to modify 
courtroom procedures and practices 
and to ensure that trials are conducted 
in an atmosphere of understanding that 
allows the child to participate fully.129 ·

The Act Relating to Children 2018 states that the 
juvenile court must conduct hearings in a child-friendly 
environment, keeping in mind the juvenile’s age 
and maturity level. The court is required to ensure 
participation of the juvenile and provide opportunities 
for him/her to express his/her views in a free and 
fair manner (s.34). Juveniles also have the right to 
investigation, prosecution and hearing in a child-
friendly environment, which is defined as behaviour 
befitting the juvenile’s age, maturity and psychology.
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3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130

·
The Act Relating to Children 2018 states that, unless 
the juvenile court gives an order to the contrary, the 
hearing and proceedings of cases against juveniles 
must be conducted in closed bench with only the 
juveniles, members of their families or guardian, 
survivor, government attorney, legal practitioners 
concerned and persons authorized by the juvenile 
court present (s.35).

Sentencing

3.35 The law includes a statement of guiding 
principles to be taken into account when 
sentencing a child, requiring that any 
order be appropriate to the child’s well-
being and proportionate to both the 
child’s circumstances and the office, and 
reinforcing that the aims of sentencing 
are reconciliation, rehabilitation, and 
promoting the child’s reintegration 
into family and society, rather than 
punishment. 131

·

The Act Relating to Children 2018 does not include 
a statement of guiding principles for sentencing 
juveniles.

The Criminal Offences (Sentencing and Execution) 
Act, 2017 includes a statement of purposes and 
factors to take into account in sentencing (for adults 
and children) that reinforces proportionality and 
consistency, and ensures that a sentence should 
not be more severe than necessary to achieve the 
purpose of sentencing (s.13, 14). The Act states that, 
in determining the sentence for a child, the court must 
consider his or her reform and rehabilitation (s.15 (2)
(b)) and factors including: the child’s best interests; 
the gravity of the offence and degree of culpability; 
personal circumstances (including age, education, 
family and social condition of the child; type of offence, 
harm caused by the offence and the objective of the 
commission of the offence; compensation offered to 
the victim; remorse shown for the offence; and desire 
for living a good and useful life (s.16).

Under the Penal Code, the fact that the offender is 
under the age of 18 is a factor mitigating the gravity of 
the offence (s.39).

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider a 
report on the child’s background and 
circumstances.132 ·

The Act Relating to Children 2018 requires that a 
psychosocial and psychological analysis report be 
prepared for the purpose of conducting investigation, 
prosecution, proceedings, hearing or disposal of 
charges against juveniles who have entered the 
criminal justice system (s.45).

3.37 The law states that deprivation of liberty 
may be used only as a last resort,133 and 
only for children who have committed a 
violent offence, or have been involved 
in persistent serious offending.134

·

Neither the Act Relating to Children 2018 nor the 
National Penal Code Act 2017 includes an explicit 
statement of the principle of deprivation of liberty as a 
last resort.

The Criminal Offences (Sentencing and Execution) 
Act 2017 states that the sentence of imprisonment 
should not be imposed on any offender where another 
sentence seems to be adequate in proportion to the 
offence (s.14(e)). When imposing a sentence on a child 
under 16, imprisonment must not be imposed except 
in cases where the child has committed a heinous or 
grave offence or is a recidivist (s.16(2)). 

The Act Relating to Children 2018 similarly states 
juvenile delinquents under the age of 16 must not be 
sentenced to imprisonment other than in cases where 
they have committed heinous or grave or repeated 
offences (s.36(7)). These restrictions do not include 
placement in a child correction home, which also 
constitutes a form of deprivation of liberty.
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3.38 Any period of deprivation of liberty is 
for the shortest appropriate period.135 

·

Neither the Act Relating to Children 2018 nor the 
National Penal Code Act, 2017 include an explicit 
statement that deprivation of liberty should be for 
the shortest appropriate period. Both stipulate that 
the maximum period of imprisonment that can be 
imposed on a child between the ages of 10 and 14 is 6 
months, or alternatively a period of 1 year in a reform 
home.  A child between the ages of 14 and 16 is liable 
to imprisonment for half the sentence imposable by 
law on an adult. A child between the ages of 16 and 18 
is liable to imprisonment for two thirds of the sentence 
imposable by law on an adult (s.36 of the Act Relating 
to Children and s.45 of the National Penal Code Act).

3.39 A wide range of dispositions are 
available, with broad flexibility given 
to the courts, including: care, guidance 
and supervision orders; counselling; 
probation; community service work; 
compensation and restitution; treatment 
orders; and educational and vocational 
training programmes.136

·

The Act Relating to Children 2018 and Criminal 
Offences (Sentencing and Execution) Act 2017 provide 
for a limited range of sentencing options, including 
fine, community service (as alternative for offender 
sentenced to imprisonment for not more than six 
months), imprisonment, suspended sentence (for first 
time offenders only, and only for imprisonment of 
less than one year), placement in a child correction 
home, or placement in a rehabilitation centre (for drug-
related offences and persons with “physical or mental 
infirmity”). Having regard for the child’s age and the 
circumstances of the offence, the court can impose 
conditions as part of a suspended sentence aimed 
at the child’s rehabilitation. This could include any 
family member or guardian reminding and counselling 
him or her on good human conduct; that any service 
providing agency or individual orient the child; that 
individual group or family psychosocial counselling 
service be provided to the child; and that child remain 
under the supervision of any family member, guardian, 
school, service provider individual or organization 
for a certain term, subject to compliance with the 
specified terms and conditions of the Act Relating 
to Children (s.36) and the National Penal Code Act 
(s.25(5)). However, community service and suspended 
sentence are not true non-custodial orders, since non-
compliance results in imposition of the original term of 
imprisonment.

3.40 The law prohibits corporal punishment 
and other forms of cruel, inhuman or 
degrading punishment as a sanction for 
children in conflict with the law.137 ·

There is no provision in law for judicial corporal 
punishment.

3.41 Children are not subject to life 
imprisonment.138

·
Neither the Act Relating to Children 2018 nor the 
Criminal Offences (Sentencing and Execution) Act 
2017 explicitly state that children are not subject to 
life imprisonment, but as a general rule the maximum 
sentence imposed on a child is a stipulated percentage 
of that available to an adult, and therefore the 
maximum term of imprisonment for a child 16 to under 
18 is 16.5 years (two thirds of 25 years).

3.42 The death penalty may not be imposed 
for a crime committed by a person 
under 18 regardless of his/her age at the 
time of the trial or sentencing or of the 
execution of the sanction.139 

·
Nepal does not have capital punishment.
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Children deprived of liberty

3.43 There are binding, detailed standards 
for all children deprived of their liberty, 
in line with the UN Rules for the 
Protection of Juveniles Deprived of 
Liberty (Havana Rules), to ensure that 
children are treated with humanity and 
respect for their inherent dignity, and in 
a manner which takes into account the 
needs of persons of his or her age.140

·
The Act Relating to Children 2018 requires the 
establishment of specialized observation cells and 
child correction homes for children in conflict with 
the law. Detailed standards have yet to be developed, 
however the Act requires that rules be developed with 
respect to the setting up, operation, management and 
monitoring of observation cells and remand homes 
(s.22(5), 43(5)). The Act also states that no juvenile may 
be handcuffed, shackled or kept in solitary confinement 
or prison (s.42).

3.44 Children have the right to be separated 
from adults in all places of detention, 
including police custody.141 

 ·

The Act Relating to Children 2018 does not include a 
clear guarantee that children be kept separated from 
adults in all places of detention, but does require the 
establishment of special observation cells and reform 
homes for children, all requires all district police offices 
to establish separate cells pending the establishment 
of observation cells (s.22(2)).

The Criminal Procedure Code states that if a minor 
below the age of 18 is convicted of an offence, she/he 
must be held in a separate children reform home or 
similar other home as provided by the Government of 
Nepal (s.154).

3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects of 
their treatment.142 ·

The Constitution authorizes the Attorney General to 
receive and enquire into complaints alleging that any 
person held in custody has not been treated humanely 
or has not been allowed to meet his or her relative or 
legal practitioner and to give necessary directive to the 
concerned authority to prevent such act (art. 158(6)(c)). 
However, no specific provision has been made for an 
accessible, child-friendly complaints mechanism.

3.46 There is an effective system for 
independent inspection and monitoring 
of all places where children may be 
deprived of their liberty, including 
unannounced inspections by an 
external, independent body.143 ·

The Act Relating to Children 2018 gives the juvenile 
court authority to monitor and inspect child reform 
homes set up within its territorial jurisdiction, to issue 
necessary instructions to child reform homes and 
order them to submit reports on the status of reform 
of juveniles staying there (s.43(3). It also requires the 
government to appoint probation officers in every 
district to, among other things, inspect observation 
cells (s.79). However, there is no explicit provision with 
respect to periodic, unannounced inspections, or for 
independent monitoring of children in police custody.

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144 · Not addressed in the law.

Records and privacy

3.48 Children in conflict with the law have 
the right to have their privacy protected 
at all stages of the proceedings.145 The 
publication of any information that 
might lead to the identification of the 
child is prohibited.146 ·

The Act Relating to Children 2018 guarantees children’s 
right to privacy and confidentiality (s.11(3)) and 
prohibits publication or broadcasting through print 
or electronic medium any report that discloses the 
identity of a child concerned with a case that is before 
a juvenile court (s.78(1)). However, the Act also gives 
the juvenile court broad discretion to permit the 
publication of a juvenile’s name if the court is of the 
view that it would not adversely affect the juvenile’s 
interest (s.78(5)(a)).
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3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third parties, 
except for those directly involved in 
the investigation, adjudication and 
disposition of the case.147 ·

The Act Relating to Children 2018 states that 
investigations officers, government attorneys and 
juvenile courts must keep the identity of juvenile 
delinquents confidential, and copies of charge sheets 
must not be given to others other than the police 
offices, government attorney’s office, juvenile courts, 
the child concerned, family member of the child 
concerned, guardian, legal practitioners concerned 
and Central and District Juvenile Justice Committee 
(s.78(4)). 

3.50 The use of a child’s criminal record in 
subsequent criminal proceedings is 
prohibited once the child is an adult,148 
and the law provides for automatic 
removal of a child’s name from the 
criminal records upon reaching the age 
of 18.149 

·
The Act Relating to Children 2018 states that offences 
committed as a juvenile do disqualify a person for 
appointment to a post or for receiving facilities on the 
ground of her/his having committed a criminal offence 
(s.40), and that when counting repeated offences for 
the purpose of determining punishment, offences 
committed as a juvenile shall not be considered (s.41).

C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge and 
remedy violations and abuses of 
their rights, including child-friendly 
complaints mechanism, and children 
are able to initiate legal proceedings 
either on their own or through a legal 
representative.150

·

Under the Constitution everyone is entitled to equal 
protection of the law and any Nepali citizen (including 
a child) may file a petition to the Supreme Court or 
High Court in relation to a rights violation (art. 46, 144). 

The Constitution also establishes the National Human 
Rights Commission (art. 248–249) with authority to 
conduct inquiries into and investigate violations of the 
human rights of any person or a group upon a petition 
or complaint presented to the Commission by the 
victim herself/himself or any person on her/his behalf 
or upon information received from any sources, or 
on its own initiative. It may make recommendations 
to appropriate authorities to take action to address 
a human rights violation. The Commission can also 
recommend that a petition be lodged in the court, but 
does not have the power to initiate legal action on 
behalf of a child whose rights have been violated. The 
National Human Rights Commission Act 2012 requires 
that a complaint be lodged within six months of the 
violation (s.10(5)). In its 2016 Concluding Observations 
to Nepal’s State party report under the CRC, the UN 
Committee on the Rights of the Child expressed 
concerns about the independence of the Commission 
and about the lack of a dedicated State entity with 
a mandate to receive complaints on child rights 
violations.

The Act Relating to Children 2018 introduces added 
procedures for the enforcement and protection 
of children’s rights. It states that where a child’s 
rights under the Act have been violated, the child or 
concerned stakeholder may file an application to the 
local level judicial committee to enforce the child’s 
rights or fulfilment of duties towards the child. The 
judicial committee can issue an order requiring any 
person, organization or agency to enforce the child’s 
rights of fulfil duties towards the child, including giving 
necessary suggestions to the children, guardian or 
family member or cautioning the guardian or family 
member (s.64). A child or concerned stakeholder can 
also file an application directly to a superior court in 
order to enforce the exercise of a right or duty. The 
Court can make the guardian or family member aware 
of the rights of children and seek their commitment not 
to violate the rights of the child or fulfil the duties 
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towards the child, caution a person or head of the 
organization or agency that has violated the rights 
of the child, or impose a punishment on them or 
require them to pay compensation. However, no clear 
provision has been for a child-friendly complaints 
mechanism or to assist children to make complaints to 
the judicial committee or to the court. 

Under the National Civil Code Act 2017, children under 
the age of 18 cannot initiate civil proceedings in their 
own right and can only do so through a parent or 
guardian. The Act guarantees every citizen equality 
before the law and equal protection of the law (s.17) 
but with respect to civil rights and responsibilities, 
a person under the age of 18 is considered a minor 
and not legally competent (s.32). A child under the 
age of 10 years is considered incompetent and can 
only exercise legal rights (including initiating civil 
proceedings) with the consent of or through a guardian
or curator (s.33). A person aged 10 to under 18 is 
“quasi-competent” and may bear legal obligations, 
but in exercising a right must act through a guardian 
or curator (s.34). A minor’s guardian may, for the 
protection of the child rights or interests, institute a 
legal action or defend a case filed against the minor 
(s.145). The guardian or curator must first petition the 
court to submit a complaint or statement of defence on 
behalf of the minor (s.267). However, no provision has 
been made for child-friendly mechanism for children 
to challenge and remedy a violation of their rights, and 
to ensure that a guardian is appointed to assist them 
where their parent or guardian is unable or unwilling 
to do so.

3.52 The best interest of the child is 
a primary consideration in any 
administrative or judicial decision 
relating to care, custody, guardianship, 
adoption and protection of a child.151 

·

The National Civil Code Act 2017 does not include a 
statement of the best interest principle and does not 
require that all decisions about the care, custody or 
guardianship of a child be based on the best interest 
of the child. Decisions about custody of children where 
parents are separated or divorced are determined 
based on the child’s age. Children under the age of 5 
remain in the custody of their mother is she so desires, 
and children over the age of 5 remain in the custody 
of their mother unless she has re-married, unless the 
parties come to a separate agreement about custody 
(s.115). There is also no requirement that decisions to 
restrict or restore parental rights (s.132) be determined 
based on the best interest of the child. With respect 
to appointment of a guardian for a child, the Act lists 
the “priority order” for who should be appointed 
guardian based on relationship to the child (s.136) with 
no requirement for a best interest determination. With 
respect to adoptions, the Act states that adoption must 
be effected in a manner to protect the best rights and 
interests of the child (s.170).

The Act Relating to Children 2018 includes a clearer 
statement of the best interest principle, requiring 
that child welfare offices and the juvenile court, 
while making arrangements for alternative care of a 
child, while separating a child from her/his parents 
or guardian, while deciding who between father 
and mother, having been divorced, will take care 
and nurture children, must adopt the best interest 
determination process as stipulated. (s.16(3)).
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3.53 Children have the right to participate 
in an effective and meaningful way in 
matters affecting them, including the 
right to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making regarding 
their care, custody, guardianship, and 
protection, having regard for their age 
and maturity.152

·

The National Civil Code Act, 2017 does not guarantee 
children the right to express their opinion or require 
that their views be taken into account in decisions 
relating to their care, custody, guardianship, and 
protection. In custody disputes between parents, 
the Act states that the opinion of the child “may be 
obtained” if she/he is over the age of 10 (s.115(3)). 
Children over the age of 10 must consent to their 
adoption (s.175 (4)) and may choose the person to be 
appointed as their guardian (s.136(2)(c).

In its 2016 Concluding Observations to Nepal’s State 
party report under the CRC, the UN Committee on the 
Rights of the Child recommended that the government 
amend legislation so that the child is heard and her/
his views are taken into account, inter alia, in custody 
disputes and other legal procedures affecting children. 

The Act Relating to Children 2018 includes a broad 
guarantee of children’s right to participate in decision-
making that concerns them taken by any other public 
agency or institution (s.8).

3.54 Competent authorities are required to 
take measures to facilitate informed 
participation of children in decision-
making, including ensuring that 
the child has received all relevant 
information about his/her rights, 
and consulting the child in person, 
if necessary privately, or through 
other persons or bodies, in a manner 
appropriate to the child’s age and 
understanding.153

·

The National Civil Procedure (Code) Act 2017 does not 
include any special provisions to facilitate children’s 
participation in civil proceedings and to allow them 
to express their views on decisions that affect them. 
The Act allows for taking statements out of court and 
video-conferencing, but only for witnesses who are 
elderly, ill or infirmed, or outside of Nepal. However, 
the Act does state that cases in which a minor is a 
party must be given priority (s.270). 

3.55 Children have the right to their own 
legal counsel and representation (e.g. 
guardian ad litem), in their own name, 
in proceedings where there is, or could 
be, a conflict of interest between the 
child and the parent or other legal 
guardian.154

·
The National Civil Procedure (Code) Act 2017 does not 
make provision for the court to appoint legal counsel 
or guardian ad litem to defend and protect the child’s 
interests in civil cases affecting them (e.g. custody 
disputes).

3.56 Children’s right to privacy is guaranteed 
and there are restrictions on publication 
of any information that might identify a 
child involved in civil proceedings.155

·

The National Civil Procedure (Code) Act 2017 states 
that hearings are generally held in open court (s.5). The 
hearing of a case related to family matters may be held 
in camera, but only on petition of one of the parties 
(s.268(2)).  

Under the Act Relating to Children 2018, all children 
have a general right to privacy, but the prohibition 
on publication of information about their identity is 
limited to cases before the juvenile court (children in 
conflict with the law and child victims), and does not 
extend to children in family or other civil proceedings 
(s.11, 78).
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Mandate for prevention, early intervention and response

1.1 The law includes a statement of 
the government’s obligation to 
support families in their child-
rearing responsibilities, and to 
protect children from all forms 
of violence, abuse, neglect or 
exploitation.1 

·
The Constitution of the Islamic Republic of Pakistan requires 
the State, in general terms, to protect marriage, family, and the 
mother and child (art. 35). Child care and protection matters fall 
within the jurisdiction of the provinces.

Provincial child protection laws in Balochistan and Gilgit-
Baltistan include an over-arching statement of the government’s 
obligation to protect children from all forms of violence.

1.2 A government focal point has 
been designated to coordinate 
child protection services,2 
defined broadly to encompass 
a full continuum of prevention, 
mitigation and response 
services. These services aim to 
strengthen the ability of parents 
in the protection, care and 
development of their children, 
and to support the recovery 
and reintegration of children 
who have experienced any form 
of violence, abuse, neglect or 
exploitation.3

·

The Balochistan Child Protection Act 2016 establishes an inter-
agency Child Protection Commission (s.7) with responsibility 
for coordinating and monitoring issues relating to child 
protection, abuse, violence and exploitation at the provincial 
and district level; ensuring effective implementation of the child 
protection referral mechanism; and supporting the deployment 
of effective rapid-response child protection intervention 
capability for provincial level emergencies such as natural 
disasters or the outbreak of armed conflict (s.9). The Act also 
outlines the child protection functions of the Social Welfare 
Department, including maintaining data on child abusers and 
persons convicted of offences against children; establishing and 
maintaining a helpline for direct complaints; appointing, training 
and monitoring child protection officers in each District Child 
Protection Unit; and regulating all child protection services in 
the province (s.10). The government must establish a District 
Child Protection Unit within the District Social Welfare Office, 
headed by a qualified child protection officer, with full and 
comprehensive responsibility for case management and referral 
of all reported cases of child abuse in the district (s.11(1)). 
However, emphasis is primarily on response rather than the full 
continuum of child protection services.

·
The Gilgit-Baltistan Child Protection Response Act 2017 
establishes an inter-agency Child Protection Commission 
(s.8), with responsibility for advising on policy, legislation and 
regulatory matters relating to child protection; monitoring 
implementation of article 19 of the CRC and ensuring effective 
coordination and implementation of the Act (s.10). The Act 
also outlines the child protection functions of the Planning and 
Development Department, including maintaining data on child 
abusers and persons convicted of offences against children; 
establishing and maintaining a helpline for direct complaints;

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards
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appointing, training and monitoring child protection officers 
in each District Child Protection Unit; and regulating all child 
protection services in the province, including alternative care 
providers, to ensure compliance with applicable minimum 
standards (s.11). The government must establish a District 
Child Protection Unit within the District Social Welfare Office 
headed by a qualified child protection officer, with full and 
comprehensive responsibility for case management and referral 
of all reported cases of child abuse in the district (s.12(1)). 
However, emphasis is primarily on response rather than the full 
continuum of child protection services.

·

The Islamabad Capital Territory Child Protection Act 2018 
establishes an inter-agency Child Protection Advisory Board (s.5) 
to advise the Government on child protection policy; ensure 
effective coordination and implementation of child protection 
and care mechanisms; and recognize, regulate and inspect all 
caregiver organizations (s.8(2)). It also requires the establishment 
of one or more ‘child protection institutions’, staffed by child 
protection officers, to receive and assess reports of children who 
are in need of protection and care, manage individual cases and 
maintain data on children in need of protection and care (s.10, 
11). The functions of both the Child Protection Advisory Board 
and child protection institutions are framed primarily in terms 
of response rather than the full continuum of child protection 
services.

·

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 establishes an inter-agency Child Protection and Welfare 
Commission to act as a focal point for supervision and 
coordination of child rights matters at provincial and local 
levels and to develop and coordinate activities, programmes 
and plans for the development, protection, survival, 
participation and rehabilitation of children at risk. Its functions 
include implementing policies for the prevention, protection, 
rehabilitation and reintegration of children at risk; establishing, 
managing, supervising and controlling Child Protection Units; 
and providing protective measures by establishing, managing 
and recognizing child protection institutions (s.4). The Act also 
requires the establishment of district-level Child Protection 
Units, staffed by child protection officers (s.9). The functions of 
the Units are framed broadly to encompass prevention, early 
intervention and response services (s.10). 

·
The Punjab Destitute and Neglected Children Act 2004 requires 
the establishment of a Child Protection and Welfare Bureau, 
with an inter-agency board of governors (s.5), local area Child 
Protection Units (s.16) and child protection officers (s.15). The 
functions of the Bureau and Units are limited to managing 
and exercising control over child protection institutions and 
supervising the prosecution of offences under the Act (s.9). The 
Act also situates the child protection mandate under the Home 
Department rather than the department responsible for social 
welfare.

·
The Sindh Child Protection Authority Act 2011 established an 
inter-agency Child Protection Authority (s.3, 4) to coordinate 
and monitor the child protection-related issues at the provincial 
and district level; ensure the rights of children in need of special 
protection measures; enhance and strengthen the existing 
services of different child welfare institutions; set minimum 
standards for services; and mobilize financial resources for child 
protection programmes (s.10). The Act states that the authority 
may appoint child protection officers and establish a Child 
Protection Unit for a local area (s.15, 16). 
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1.3 The designated agency has 
clear authority to monitor and 
regulate child protection service 
providers (government and non-
government).4

·
The Balochistan Child Protection Act 2016 includes a clear 
statement of the Social Welfare Department’s obligation to 
regulate all providers of child protection services in the province, 
including alternative care providers, to ensure compliance with 
applicable minimum standards (s.11 (4)).

·
The Gilgit-Baltistan Child Protection Response Act 2017 includes 
a clear statement of the Department’s obligation to regulate all 
providers of child protection services in the province, including 
alternative care providers, to ensure compliance with applicable 
minimum standards (s.11 (4)).

·
The Islamabad Capital Territory Child Protection Act 2018 
mandates the Child Protection Advisory Board to recognize, 
regulate and inspect all “caregiver organizations” (s.8(d)), both 
government and non-government, but this applies only to 
alternative care providers (s.2(c)).

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
gives the Child Protection and Welfare Commission the mandate 
to establish, manage and recognize child protection institutions 
(s.4(h),12) but not child protection service providers more 
broadly (s.4(h)).

·
The Punjab Destitute and Neglected Children Act 2004 gives 
the Child Protection and Welfare Bureau authority to establish, 
manage and recognize child protection institutions, to exercise 
control over these institutions and look after their operation and 
the maintenance of all essential services they provide and to 
regulate their affairs (s.9(b), (c), (d)) but not authority to monitor 
and regulate child protection services more broadly. 

·
The Sindh Child Protection Authority Act 2011 gives the 
Child Protection Authority a broad mandate to support and 
establish institutional mechanisms for child protection, to set 
minimum standards for social, rehabilitative, re-integrative 
and reformatory institutions and services and ensure their 
implementation, and to supervise the functions of all institutions 
established by the government or private sector for the special 
protection of children (s.10).

Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children 
are in need of care and 
protection that encompasses 
children under 18 years who are 
orphaned or without parental 
care and who have experienced, 
or at risk of, all forms of violence, 
abuse, neglect and exploitation.5 

·

The Balochistan Child Protection Act 2016 defines a child in 
need of protection as any child under the age of 18 who has 
been subjected to or is under serious threat of being subjected 
to: physical violence or injury; mental violence; neglect or 
negligent treatment; maltreatment; exploitation; and sexual 
abuse or sexual exploitation, while in the care of parent(s), legal 
guardian(s) or any other person who has the care of the child 
(s.5). The definitions of violence, maltreatment and exploitation 
are broad enough to incorporate most child protection concerns; 
however, they do not include children living and working on the 
street or children who have been orphaned, abandoned or are 
otherwise without parental care.

·

The Gilgit-Baltistan Child Protection Response Act 2017 defines 
a child in need of protection as any child under the age of 18 
who has been subjected to or is under serious threat of being 
subjected to: physical violence or injury; mental violence; neglect 
or negligent treatment; maltreatment; exploitation; and sexual 
abuse or sexual exploitation, while in the care of parent(s), legal 
guardian(s) or any other person who has the care of the child 
(s.7). The definitions of violence, maltreatment and exploitation 
are broad enough to incorporate most child protection concerns; 
however, they do not include children living and working on the 
street or children who have been orphaned, abandoned or are 
otherwise without parental care.

PAKISTAN
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·

The Islamabad Capital Territory Child Protection Act 2018 defines 
a child in need of protection and care as a child under the age 
of 18 who has been subjected to or is under serious threat of 
child abuse or child exploitation while in the care of parents, 
legal guardian or any other person who has custody of the child; 
is unattended; is the victim of an offence; is a child domestic 
and such other workers; is found begging; or is imprisoned 
with their mother or lives in an immoral environment (s.5). 
Child abuse is defined broadly to include physical, emotional 
and sexual abuse and neglect (s.2(e)), and an unattended child 
is defined to include a child who is of unknown parentage, 
orphaned, abandoned, neglected and destitute, homeless or not 
in the legal custody of anyone (s.2(v)).

·

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 defines a “child at risk” in somewhat moralistic terms and 
does not include children who have experienced or are at risk 
of all forms of violence, abuse and neglect unless the conduct 
constitutes a crime. The definition includes a child under the 
age of 18 who: is at risk, including an orphan, child living with 
disabilities, child of migrant workers, child working and/or living 
on the street, child in conflict with the law and child living in 
extreme poverty; is found begging; is found without having 
any home or settled place of abode or without any ostensible 
means of subsistence; has a parent or guardian who is unfit or 
incapacitated to exercise control over the child; lives in a brothel 
or with a prostitute or is found to associate with any prostitute 
or any other person who leads an immoral or depraved life; is 
being or is likely to be abused or exploited for immoral or illegal 
purposes or gain; is beyond parental control; is imprisoned with 
the mother or born in jail; has lost his/her parents or one of the 
parents and has no adequate source of income; is the victim of 
an offence punishable under the Act or any other law and the 
parent or guardian is convicted or accused of the commission of 
the offence; or is left abandoned by his/her parent (s.2(e)).

·

The Punjab Destitute and Neglected Children Act 2004 defines 
a “destitute and neglected child” in somewhat moralistic terms 
and does not include children who have experienced or are 
at risk of all forms of violence, abuse and neglect unless the 
conduct constitutes a crime. The definition includes a child 
under the age of 18 who is found begging; is found without 
having any home or settled place of abode and without any 
ostensible means of subsistence; has a parent or guardian 
who is unfit or incapacitated to exercise control over the child; 
lives in a brothel or with a prostitute or is found to associate 
with any prostitute or any other person who leads an immoral 
or depraved life; is being or is likely to be abused or exploited 
for an immoral or illegal purpose or unconscionable gain; is 
beyond parental control; has lost his/her parents or one of the 
parents and has no adequate source of income; is victim of an 
offence punishable under the Act or any other law and his/her 
parent or guardian is convicted or accused of the commission 
of the offence; is at risk owing to disability or child labour; is 
imprisoned with the mother or is born in a jail; or is abandoned 
by the parents or guardian (s.2(k). Although the Act defines a 
child as a person under 18, section 4 states that proceedings 
under Part VII (Rescue, Custody, Care, Protection and 
Rehabilitation of Destitute and Neglected Children) can only be 
initiated for a child who has not attained the age of 15 years.
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·

The Sindh Child Protection Authority Act 2011 defines a child 
in need of special protection measures as a child under the age 
of 18 who is the victim of violence, abuse and exploitations; is 
subjected to physical and psychological violence, sexual abuse 
or commercial sexual exploitation; is forced into the worst forms 
of child labour, exploitative labour or beggary; is subject to 
human trafficking within and outside Pakistan; is being misused 
for drug trafficking or is subjected to abuse of substances such 
as glue, drugs or spirits; is engaged in armed conflict; is a child 
without a primary caregiver; or is affected or infected with HIV 
(s.2(c)).

The Sindh Children Act 1955 makes provision for protective 
interventions for a child who is found homeless or destitute. 
This is defined in outdated terms as a child under the age of 
16 who: has no home, is found wandering without any settled 
place of abode; is without visible means of subsistence or is 
found begging; is destitute or illegitimate and has no means 
of subsistence, other than that of charity, or has no parent 
or guardian, or has a parent or guardian unfit to exercise or 
incapable of exercising proper care and guardianship or who 
is not exercising proper care and guardianship; is known to 
associate or live with any prostitute or person or persons of 
criminal or drunken habits; is residing in or frequently going to 
a place or places used for the purposes of prostitution, drinking 
or gambling; or is otherwise likely to fall into bad association, be 
exposed to moral danger or enter upon a life of crime (s.40). 

1.5 The law makes provision for 
reporting children in need of 
care and protection, including 
an accessible mechanism for 
children/families to request 
assistance, and mandatory 
reporting for professionals 
working with children.6

·
The Balochistan Child Protection Act 2016 does not include 
any mandatory reporting requirements. The functions of the 
Social Welfare Department include establishing and maintaining 
a helpline for direct complaints (s.10(2)), and District Child 
Protection Units are required to receive and register report(s) of 
alleged child abuse in the Child Protection Referral MIS (s.11(3)).

·
The Gilgit-Baltistan Child Protection Response Act 2017 does not 
include any mandatory reporting requirements. The functions of 
the Department include establishing and maintaining a helpline 
for direct complaints (s.11(2)), and district Child Protection Units 
are required to receive and register report(s) of alleged child 
abuse in the Child Protection Referral MIS (s.12(3)).

· The Islamabad Capital Territory Child Protection Act 2018 does 
not include any provisions for mandatory reporting or for the 
establishment of an accessible mechanism for children and 
families to seek help.

· The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
does not include any provisions for mandatory reporting or for 
the establishment of an accessible mechanism for children and 
families to seek help.

· The Punjab Destitute and Neglected Children Act 2004 does 
not include any provisions for mandatory reporting or for the 
establishment of an accessible mechanism for children and 
families to seek help.

· Neither the Sindh Child Protection Authority Act 2011 nor the 
Sindh Children Act 1955 include provisions for mandatory 
reporting or for the establishment of an accessible mechanism 
for children and families to seek help. 
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1.6 There are clearly defined 
procedures for referral, 
assessment/investigation and 
inter-agency cooperation in 
responding to children in need 
of care and protection, and for 
making decisions about what 
support and interventions are 
appropriate and necessary in the 
child’s best interest.7

·
The Balochistan Child Protection Act 2016 requires the Child 
Protection Commission to ensure effective implementation 
of the child protection referral mechanism (s.9(3)). The Act 
states that the district Child Protection Units have full and 
comprehensive responsibility for case management and referral 
of all reported cases of child abuse in the district (s.11(1)) and 
outlines detailed procedures for comprehensive assessment, 
development of a child protection plan in consultation with 
the child, parents and other service providers and referral to 
appropriate services (s.12–15). 

·
The Gilgit-Baltistan Child Protection Response Act 2017 
states that the district Child Protection Units have full and 
comprehensive responsibility for case management and referral 
of all reported cases of child abuse in the district (s.12(1)) and 
outlines detailed procedures for comprehensive assessment, 
development of a child protection plan in consultation with 
the child, parents and other service providers and referral to 
appropriate services (s.13–16).

·
The Islamabad Capital Territory Child Protection Act 2018 
outlines detailed procedures that child protection officers must 
follow in response to a report of a child in need of protection 
and care, including a comprehensive assessment, development 
of a child care plan in consultation with the child, parents and 
other service providers and referral to appropriate services 
(s.12–15). 

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
requires Child Protection Units to receive and register children 
at risk, assess the needs of individual children and their families 
and plan and coordinate the provision of services to meet their 
assessed needs (s.10). It also outlines procedures for rescue, 
care and protection of children at risk, which authorize child 
protection officers, upon information or complaint, to rescue 
a child at risk, take the child into protection and produce the 
child before the court for a protection order (s.20). Emphasis is 
primarily on court-mandated protection measures.

·
The Punjab Destitute and Neglected Children Act 2004 outlines 
procedures for “rescue” of destitute and neglected children by 
child protection officers, with the focus primarily on procedures 
for bringing children before the Child Protection Court for a 
custody order (s.24–28). No provision has been made for inter-
agency reporting and referral, for a comprehensive assessment 
of the child’s and family’s needs or for the development of a 
voluntary care plan with the child and family.

·

The Sindh Child Protection Authority Act 2011 has limited 
provisions for assessment and decision-making for children in 
need of protection. The Act states that child protection officers 
may, in case of a child in need of special protection measures, 
ask relevant authorities for an appropriate action. The officer 
may, in consultation with the Child Protection Committee, apply 
to the nearest magistrate to take into custody a child requiring 
special protection measures. Whenever a child is taken into 
custody, she/he must immediately be taken to the nearest 
child protection institution for temporary custody until the 
appropriate order is passed by the appropriate authorities (s.17). 

The Sindh Children Act 1955 outlines procedures for a child who is 
homeless or destitute to be brought before the Juvenile Court by a 
police officer or other authorized person (s.40) or through a court 
summons to his/her parents for an inquiry (s.42). No provision 
has been made for inter-agency reporting and referral, for a 
comprehensive assessment of the child and family’s needs or for 
the development of a voluntary care plan with the child and family.
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1.7 Guidance is provided on how to 
accurately assess the age of a 
child to ensure that children are 
afforded the protection they are 
entitled to under law.8

· The Balochistan Child Protection Act 2016 does not include 
provisions on age assessment.

· The Gilgit-Baltistan Child Protection Response Act 2017 does not 
include provisions on age assessment.

· The Islamabad Capital Territory Child Protection Act 2018 does 
not include provisions on age assessment.

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
states that, in case of any dispute as to the age of a child at risk, 
the court must decide in the first instance based on the medical 
report of the medical superintendent of the district concerned 
whose advice about the age of the child at risk shall be final 
(s.19(2)). This does not take into account other documentary 
evidence, or the fact that medical opinions as to age are often 
not precise and may have a margin of error of up to two years. 

·
The Punjab Destitute and Neglected Children Act 2004 states 
that every certificate as to the age of an adolescent that has 
been granted by a prescribed medical authority shall, for the 
purpose of this Act, be conclusive evidence as to the age of the 
adolescent to whom it relates (s.17(2)). This does not take into 
account other documentary evidence, or the fact that medical 
opinions as to age are often not precise and may have a margin 
of error of up to two years. 

· Not addressed in the Sindh Children Act 1955

1.8 The right of children to express 
their views and to participate in 
decision-making about their care 
and protection is guaranteed.9

·

The Balochistan Child Protection Act 2016 requires all state 
bodies, agencies and organizations, public and private social 
institutions and civil society organizations to safeguard and 
promote the right of the child to be heard and states that every 
child capable of forming his/her own views shall be entitled to 
express those views (s.4(3)). Where special protection of a child 
or assistance to the parent(s) or carers is required from the 
state, including out-of-home care, the participation of the child 
in the related decision-making process must be ensured to the 
maximum extent possible (s.4(4)). The Act also explicitly requires 
children’s views to be sought and taken into consideration 
by child protection officers and the courts at all stages of the 
assessment, care planning and decision-making process.

·

The Gilgit-Baltistan Child Protection Response Act 2017 
requires all state bodies, agencies and organizations, public 
and private social institutions and civil society organizations to 
safeguard and promote the right of the child to be heard and 
states that every child capable of forming his/her own views 
shall be entitled to express those views (s.5(3)). Where special 
protection of a child or assistance to the parent(s) or caregiver(s) 
is required from the state, including out-of-home care, the 
participation of the child in the related decision-making process 
must be ensured to the maximum extent possible (s.5(4)). 
The Act also explicitly requires children’s views to be sought 
and taken into consideration by child protection officers and 
the courts at all stages of the assessment, care planning and 
decision-making process.
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·
The Islamabad Capital Territory Child Protection Act 2018 
requires child protection officers to meet with the child and hear 
his/her views as part of a comprehensive assessment (s.13(3) 
and in the development of a child care plan (s.15). The court 
is also required to take the child’s views into account before 
making an order (s.17(1)(d)). 

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
does not require that children’s views be taken into account by 
child protection officers but does state that the Child Protection 
Court must inform the child at risk of the situation and obtain 
his/her views before making an order in respect of custody and 
care (s.16(2)).

· The Punjab Destitute and Neglected Children Act 2004 does not 
require that children’s views be taken into account in care and 
protection planning or by the court.

· The Sindh Children Act 1955 does not require that children’s 
views be taken into account in care and protection planning or 
by the court. 

1.9 The law makes provision for 
a range of care, recovery and 
reintegration services for 
children, including immediate 
crises needs and ongoing 
support relating to their physical 
and mental health, safety, 
repatriation/family reunification 
or alternative care, education, 
vocational training and life skills, 
and legal assistance.10

·
The Balochistan Child Protection Act 2016 requires child 
protection officers to undertake a comprehensive assessment 
of the child’s and his/her family’s needs, to develop a child 
protection plan documenting the services to be provided and 
to ensure referral to such services as appropriate to protect 
the child (s.16). However, the range and types of services that 
should be available to children and their families is not explicit. 

·
The Gilgit-Baltistan Child Protection Response Act 2017 
requires child protection officers to undertake a comprehensive 
assessment of the child’s and his/her family’s needs, to develop 
a child protection plan documenting the services to be provided 
and to ensure referral to such services as appropriate to protect 
the child (s.14–15). 

·
The Islamabad Capital Territory Child Protection Act 2018 requires 
child protection officers to undertake a comprehensive assessment 
of the child’s and his/her family’s needs and to develop a child 
care plan (s.13–14). However, the range and types of services that 
should be available to children and their families is not explicit.

·

The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
requires the Child Welfare and Protection Commission to provide 
protective measures, including food, shelter, education and training 
to children at risk, but states that it will do this by establishing 
and recognizing child protection institutions (s.4(1)(h)) rather 
than through promotion of family and community-based services 
more broadly. The Act also mandates the Child Protection Units 
to provide preventive and protective services and programmes 
of general interest (s.10(1)(h)). In responding to individual cases, 
the Units must assess the child’s and family’s needs (including 
shelter, food, health, education, cognitive, emotional and evolving 
capacities) and plan and coordinate the provision of services in 
cash or in kind to meet the assessed needs (s.10(1)). 

·
The Punjab Destitute and Neglected Children Act 2004 does not 
address the types of care and protection services that should 
be available to children and their families, but it does define 
“protection” as shelter, maintenance, education, health care 
and well-being of a destitute and neglected child and includes 
assignment of custody of such a child (s.2(ra)).

· Neither the Sindh Child Protection Authority Act nor the Sindh 
Children Act 1955 stipulate the types of care and protection 
services that should be available to children and their families.
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1.10 The law emphasizes preventing 
family separation and 
preserving family unity as 
an important component of 
the child protection system. 
Before resorting to separation, 
provision is made for less 
intrusive interventions aimed at 
supporting parents and restoring 
or enhancing the family’s 
capacity to take care of the child, 
unless separation is necessary to 
protect the child.11

·

The Balochistan Child Protection Act 2016 states that no child 
shall be removed from his/her family home and environment by 
state intervention unless the removal is deemed by the Family 
Court to be in the best interests of the child in order to protect 
him/her from the threat of or significant harm (s.4(5)). The Act 
prioritizes the provision of services to children and families 
through agreed protection plans, unless the parents refuse 
assistance or the child is at risk of significant harm in their care. 
A custody and placement order can only be made where the 
Court is satisfied that the child has suffered, is suffering or is 
likely to suffer significant harm and that the best interests of 
the child require that she/he be placed in alternative care for a 
period of time to be determined by the Court (s.18(4)).

·

The Gilgit-Baltistan Child Protection Response Act 2017 states 
that no child shall be removed from his/her family home and 
environment by state intervention unless the removal is deemed 
by the court to be in the best interests of the child in order to 
protect him/her from the threat of or significant harm, after 
considering all views, including those of the child (s.5(5)). The 
Act prioritizes the provision of services to children and families 
through agreed protection plans, unless the parents refuse 
assistance or the child is at risk of significant harm in their care 
(s.16). A custody and placement order can only be made where 
the court is satisfied that the child has suffered, is suffering or 
is likely to suffer significant harm and that the best interests of 
the child require that she/he be placed in alternative care for a 
period of time to be determined by the court (s.19(4)).

·
The Islamabad Capital Territory Child Protection Act 2018 lists 
“considering family as a preferred environment for the care and 
upbringing of a child” as a factor to consider in determining the 
best interest of the child (s.3(e)). The Act prioritizes the provision 
of services to children and families through agreed childcare 
plans (s.14, 15). The Family Court may restrict the exercise of 
parental custody and control of a child when the child is at risk 
of significant harm and is in need of care, the child is subject 
of a child care plan or a child protection officer has exercised 
emergency powers to remove the child (s.4)

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
states that when making protection orders, the court must prefer 
keeping the child at risk in parental care, extended family care 
or non-kinship care to placement in a child protection institution 
(s.16(4)). However, the focus of the Act is primarily on rescue 
and removal of children and court-mandated orders transferring 
custody of the child; no provision has been made for voluntary 
care plans or for court-ordered protection measures other than 
removal of the child.

·
The Punjab Destitute and Neglected Children Act 2004 does 
not include any provision for family support or family-based 
interventions. The language used to describe the court inquiry 
presumes that a child will be removed, requiring the court 
to consider “any cause which may be shown why an order 
directing the child to be admitted to a child protection institution 
or be given in the care of a suitable person should not be 
passed” (s.27(2)).

·
The Sindh Children Act 1955 states that the court may allow 
a child to remain in the custody of a parent or guardian under 
supervision, but it does not prioritize family-based interventions 
(s.45). The language used to describe the court inquiry presumes 
that a child will be removed, requiring the court to consider “any 
cause which may be shown why an order committing the child 
to a certified school or to the care of a fit person should not be 
passed” (s.48(2)).
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1.11 The law provides for care and 
protection orders or other 
formal interventions, including 
restraining orders and removal 
of the child or perpetrator where 
necessary to protect the child 
from significant harm and in the 
child’s best interest.12

·
The Balochistan Child Protection Act 2016 makes provision for 
child protection plans to be developed with the consent of the 
child’s parents or caregivers (s.15). The child protection officer 
can apply to the Family Court for a supervision order or custody 
and placement order restricting parental rights and placing the 
child in an appropriate form of alternative care (s.17, 18). The 
Act requires all decisions to be guided by the best interest of 
the child and includes a list of factors to be taken into account in 
making best interest determinations (s.4(2)).

·
The Gilgit-Baltistan Child Protection Response Act 2017 
makes provision for child protection plans to be developed 
with the consent of the child’s parents or caregivers (s.16). In 
addition, the child protection officer can apply to the court for 
a supervision order or custody and placement order restricting 
parental rights and placing the child in an appropriate form 
of alternative care (s.17, 18). The Act requires all decisions 
to be guided by the best interest of the child and includes a 
list of factors to be taken into account in making best interest 
determinations (s.5(2)).

·

The Islamabad Capital Territory Child Protection Act 2018 
makes provision for childcare plans to be developed with the 
agreement of the child and his/her parents and caregivers 
(s.15(2)). Where a child is at risk of significant harm if she/he 
remains in the care of the parents or carer, the child protection 
officer must apply to the Family Court for a care and placement 
order (s.16). The Court can make such order as it deems 
necessary to ensure the child is provided with appropriate care 
or alternative care services (s.17). Section 4 of the Act includes 
a list of factors to be taken into consideration in determining the 
best interest of the child, but the Act does not explicitly require 
decisions about the care and placement of a child to be guided 
by a best interest determination.

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
authorizes child protection officers to rescue and remove a child 
at risk and to bring him/her before the Child Protection Court. 
If the Court is satisfied that the child is in need of protection, 
it may order that she/he be admitted to a child protection 
institution or entrusted to a suitable person until she/he turns 
18 or, in exceptional cases, for a shorter period (s.25). In making 
an order, the Court must consider continuity in the child’s 
upbringing and take into consideration his/her ethnic, religious, 
cultural and linguistic background and all other relevant factors 
in the best interest of the child (s.16(3)).

·
The Punjab Destitute and Neglected Children Act 2004 states 
that if the court is satisfied that a child brought before it is 
destitute and neglected, it may order that she/he be admitted to 
a child protection institution or entrusted to a suitable person 
until she/he turns 18, or in exceptional cases for a shorter period 
(s.28). There is no requirement for a best interest determination.

·
The Sindh Children Act 1955 states that if a court is satisfied that 
a child is homeless, destitute or the victim of a crime, it may 
order him/her committed to a certified school or to the care of 
a fit person until she/he turns 18 years, or in exceptional cases 
for a shorter period. If the child is placed in the care of a relative 
or other fit person, the court can require that person to execute 
a bond, with or without sureties, and can place the child under 
supervision for up to three years. The court may also allow the 
child to remain in the custody of a parent or guardian under 
supervision, on the parent or guardian executing a bond with or 
without sureties (s.45, 81, 82).  
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1.12 Any decision regarding the 
removal of a child against the 
wishes of his or her parents 
must be made by competent 
authorities and subject to judicial 
review. In any such proceedings, 
the child, parents and other 
interested parties have the right 
to participate in the proceedings 
and make their views known.13

·
The Balochistan Child Protection Act 2016 states that no child 
shall be removed from his/her family home and environment 
by state intervention unless the removal is deemed by the court 
to be in the best interest of the child in order to protect him/
her from the threat of or significant harm, after considering 
all views, including those of the child (s.4(5)). Before making 
any order, the court must allow the parent(s), legal guardian or 
current carer of the child to make representations to the court 
and, where the child is of sufficient age and level of maturity, it 
must also seek the views of the child (s.18(2)). 

·
The Gilgit-Baltistan Child Protection Response Act 2017 states 
that no child shall be removed from his/her family home and 
environment by state intervention unless the removal is deemed 
by the court to be in the best interest of the child in order to 
protect him/her from the threat of or significant harm, after 
considering all views, including those of the child (s.5(5)). Before 
making any order, the court must allow the parent(s), legal 
guardian or current carer of the child to make representations 
to the court and, where the child is of sufficient age and level of 
maturity, it must also seek the views of the child (s.19). 

·
The Islamabad Capital Territory Child Protection Act 2018 
requires an order from the Family Court to remove a child from 
his/her parents or current caregiver (s.4). Before making an 
order, the Court must allow the parent or current carer to make 
representations and seek the view of the child if she/he is of 
sufficient age and maturity (s.17).

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
requires an order from the Child Protection Court to remove 
a child from parental care (s.16(1)). The Court is required to 
obtain the views of the child before making an order in respect 
of his/her custody and care (s.16(2)), but there is no similar 
requirement for the parents or guardian to be heard. 

· The Punjab Destitute and Neglected Children Act 2004 requires 
an order from the Child Protection Court to remove a child from 
parental care (s.28) but does not explicitly require that the child 
and his/her parents be heard. 

· The Sindh Children Act 1955 requires an order from the Child 
Protection Court to remove a child from parental care (s.45) but 
does not explicitly require that the child and his/her parents be 
heard.

1.13 The decision is regularly 
reviewed, with the aim of 
promoting the child’s return to 
parental care, once the original 
causes of removal have been 
resolved.14

·
The Balochistan Child Protection Act 2016 states that every 
supervision order, custody and placement order and order 
under the Guardian and Wards Act 1890 removing a child from 
his/her parent or carer must be reviewed by the court at least 
every six months or where there has been a material change in 
circumstances (s.24). 

·
The Gilgit-Baltistan Child Protection Response Act 2017 states 
that every supervision order, custody and placement order and 
order under the Guardian and Wards Act 1890 removing a child 
from his/her parent or carer must be reviewed by the court 
at least every six months or where there has been a material 
change in circumstances (s.25). 

·
The Islamabad Capital Territory Child Protection Act 2018 allows 
any party to apply to the court for review of an order within 
15 days of the order being passed (s.24) but does not require 
regular periodic reviews or include any provisions to promote 
return to parental care.
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·

The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
requires the court to monitor the status of the child through 
reports submitted by child protection officers or by requiring 
the child and the person responsible for his/her custody and 
care to appear before the court (s.16(5)). When making an order 
entrusting a child to a suitable person, the court may order the 
child protection officer to submit periodic reports on the welfare 
of the child (s.25(3)). However, no provision has been made to 
promote return to parental care, and the Act states that, unless 
there are exceptional circumstances, a custody order is until the 
child is 18 years (s.25(1)) and a child admitted to a child protection 
institution shall be kept there until she/he turns 18 (s.28). 

·
The Punjab Destitute and Neglected Children Act 2004 states 
that, when making an order entrusting a child to a suitable 
person, the court may order an authorized officer to submit 
periodic reports on the welfare of the child (s.28(3)) and may 
from time to time compel the child to appear before the court 
(s.28(4)). However, no provision has been made to promote 
return to parental care, and the Act states that, unless there are 
exceptional circumstances, a custody order is until the child 
is 18 years (s.28(1)) and a child admitted to a child protection 
institution shall be kept there until she/he turns 18 (s.32).

·
The Sindh Children Act 1955 states that the court may, from time 
to time during the supervision period, compel the production 
of the child before the court to satisfy itself that the conditions 
of the bond are being carried out (s.45(3)), and it also allows 
the court to amend its orders but not to reduce the period of 
committal to an institution (s.103). No provision has been made 
to promote return to parental care, and the Act states that, 
unless there are exceptional circumstances, a custody order is 
until the child is 18 years (s.45(1)). 

Alternative care

1.14 There is a legal obligation on the 
State to provide alternative care 
for children without parental 
care or who cannot in their best 
interest be permitted to remain 
in parental care.15

·
Balochistan lacks a comprehensive law governing alternative 
care. The definition of and procedures under the Balochistan 
Child Protection Act 2016 for children in need of protection focus 
on children who cannot, in their best interest, be permitted to 
remain in parental care due to violence, neglect or abuse, but 
it does not address orphaned, abandoned or unaccompanied 
children or children voluntarily admitted to or relinquished by 
parents to alternative care.

·
Gilgit-Baltistan lacks a comprehensive law governing alternative 
care. The definition of and procedures under the Gilgit-Baltistan 
Child Protection Response Act 2017 for children in need of 
protection focus on children who cannot, in their best interest, 
be permitted to remain in parental care due to violence, neglect 
or abuse, but it does not address orphaned, abandoned or 
unaccompanied children or children voluntarily admitted to or 
relinquished by parents to alternative care.

·
The Islamabad Capital Territory Child Protection Act 2018 does 
not include a statement of the government’s obligation to 
provide alternative care for all children who are without parental 
care. The procedures under the Act for responding to children in 
need of protection and care include any child who is orphaned, 
abandoned, unaccompanied or must be removed from parental 
care for his/her protection.
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·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
does not include a statement of the government’s obligation 
to provide alternative care for all children who are without 
parental care. The procedures under the Act for responding to 
at-risk children include any child who is orphaned, abandoned, 
unaccompanied or must be removed from parental care for his/
her protection.

· The Punjab Destitute and Neglected Children Act 2004 does not 
include a statement of the government’s obligation to provide 
alternative care for all children who are without parental care. 
The procedures under the Act for responding to destitute and 
neglected children include any child who is orphaned, abandoned 
or must be removed from parental care for his/her protection.

·
The Sindh Children Act 1955 does not include a statement of 
the government’s obligation to provide alternative care for all 
children who are without parental care. The procedures under 
the Act for responding to homeless and destitute children 
include any child who is orphaned, abandoned or must be 
removed from parental care for his/her protection.

1.15 A competent government 
authority has been designated 
to ensure the supervision of 
the safety, well-being and 
development of any child placed 
in alternative care.16

· The Balochistan Child Protection Act 2016 mandates the Social 
Welfare Department to regulate all providers of child protection 
services in the province, including alternative care providers, to 
ensure compliance with applicable minimum standard (s.10(4)).

· The Gilgit-Baltistan Child Protection Response Act 2017 mandates 
the Department to regulate all providers of child protection 
services in the province, including alternative care providers, to 
ensure compliance with applicable minimum standard (s.11(4)).

·
The Islamabad Capital Territory Child Protection Act 2018 
requires the Child Protection Advisory Board to recognize, 
regulate and inspect all “caregiver organizations” (s.8(d)), but 
this appears to apply only to residential care facilities (s.2(c)) and 
not children in all forms of alternative care. 

·

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 mandates the Child Protection and Welfare Commission 
to establish, manage and recognize child protection institutions 
(s.4, 12), but not other forms of alternative care. Child Protection 
Units are required to periodically or quarterly review the 
intervention plan to protect children at risk (s.10(d)) and can 
be required by the court to produce periodic reports on the 
well-being of children entrusted to a suitable person or child 
protection institution (s.25(3)). However, it is not clear if this 
applies broadly to all children in alternative care or only children 
who have been identified as “at risk” and placed in alternative 
care by a court order.

·
The Punjab Destitute and Neglected Children Act 2004 gives 
the Child Protection and Welfare Bureau authority to establish, 
manage and recognize child protection institutions, to exercise 
control over them and look after the operation and maintenance 
of all essential services they provide and to regulate their affairs 
(s.9(b), (c), (d)) but not other forms of alternative care.

·
The Sindh Child Protection Authority Act 2011 gives the 
Authority the mandate to set minimum standards for social, 
rehabilitative, re-integrative and reformatory institutions and 
services and to supervise the standards and functions of all such 
institutions established by the government or private sector 
for the special protection of children (s.3). Under the Sindh 
Orphanages (Supervision and Control) Act 1976, the Social 
Welfare Department is the licencing authority for orphanages 
(s.2) and the Sindh Orphanages Supervision and Control Board 
is responsible for supervision and oversight (s.3).
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1.16 A range of emergency, short-
term and long-term alternative 
care options are provided for and 
regulated by the law, including 
kinship care, respite care, foster 
care, supervised independent 
living arrangements, adoption/
kafalah, and residential care.17

·
The Balochistan Child Protection Act 2016 defines alternative 
care to include extended family care, placement with a guardian 
or placement in an institution established or regulated by the 
state or any other arrangement in the best interest of a child (s.2). 
However, no explicit provision has been made for proactively 
recruiting foster parents or other appropriate guardians.

·
The Gilgit-Baltistan Child Protection Response Act 2017 defines 
alternative care to include extended family care, placement with 
a guardian or in an institution established or regulated by the 
state or any other arrangement in the best interest of a child (s.2). 
However, no explicit provision has been made for proactively 
recruiting foster parents or other appropriate guardians.

·
The Islamabad Capital Territory Child Protection Act 2018 
defines alternative care to include family care, placement in an 
institution established or regulated by the government or any 
other arrangement in the best interest of a child as directed by 
the court (s.2(a)). Family care is not defined, and no provision is 
made for foster care.

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 makes provision for “entrusting” a child to the custody 
of suitable person or a child protection institution. “Child 
protection institution” is defined as an institution or organization 
for the admission, care, protection and rehabilitation of children 
at risk, and includes a “Kafalat Ghar”, children’s home or 
orphanage. No explicit provision has been made for proactively 
recruiting foster parents or other appropriate guardians.

·
The Punjab Destitute and Neglected Children Act 2004 makes 
provision for “entrusting” a child to the custody of suitable 
person or a child protection institution. No explicit provision 
has been made for proactively recruiting foster parents or other 
appropriate guardians.

·
The Sindh Children Act 1955 makes provision for children to 
be placed in the custody of a relative or other fit person or in 
a certified school. “Fit person” includes an institution or any 
association or body of individuals established for the reception 
or protection of children or the prevention of cruelty to children 
and that undertakes to bring up or to give facilities for bringing up 
any child entrusted to its care in conformity with the religion of 
the child’s birth (s.4(h)). No explicit provision has been made for 
proactively recruiting foster parents or other appropriate guardians.

1.17 Standards of care are in place 
for all alternative care providers. 
Care standards for residential 
care facilities ensure quality and 
conditions that are conducive to 
the child’s development, such as 
individualized and small-group 
care.18

·
The Balochistan Child Protection Act 2016 requires the Social 
Welfare Department to regulate all alternative care providers to 
ensure compliance with applicable minimum standards (s.10 
(4)). However, binding minimum standards have yet to be issued 
for all forms of alternative care.

·
The Gilgit-Baltistan Child Protection Response Act 2017 requires 
the Department to regulate all alternative care providers to 
ensure compliance with applicable minimum standards (s.11(4)). 
However, binding minimum standards have yet to be issued for 
all forms of alternative care.

· The Islamabad Capital Territory Child Protection Act 2018 
requires the Child Protection Advisory Board to regulate all 
“caregiver organizations” (s.8(d)), but as yet binding minimum 
standards have not been issued.
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·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
authorizes the government to issue rules for child protection 
institutions, but no detailed minimum standards have been 
issued for all forms of alternative care. The Act states that every 
child protection institution must have specialized and well-
equipped separate arrangements for the reception of children at 
risk and must provide children with accommodation, treatment, 
maintenance and facilities for education as well as for the 
development of the child’s character and abilities and give them 
necessary training for protecting themselves against moral 
dangers or exploitation (s.12(3), (4)).

·
The Punjab Destitute and Neglected Children Act 2004 requires 
child protection institutions to be managed, maintained and 
controlled in the manner as may be prescribed (s.21), but it is 
not clear whether detailed, binding minimum standards have 
been developed for all forms of alternative care.

·

The Sind Darul Atfal (Supervision and Control) Rules 1987, 
applicable to orphanages under the Sind Darul Atfal (Supervision 
& Control) Act 1976, outline minimum standards in Form D “Terms 
and Conditions of the Licence”. The standards address general 
conditions with respect to physical and environmental conditions 
(spacious building, adequate provision of safety, clean and 
spacious kitchen, proper lighting and adequate supply of water 
and gas, common room, dining hall, visitors’ rooms, classrooms, 
recreation room, etc.) but do not address quality of care. Children 
are required upon admission to have a medical examination, but 
no provision is made for individual care plans. Form G “Admission 
of Child”, which must be furnished to the licensing authority, has 
one line for “Plan for care of the child (mention briefly)”.

1.18 All alternative care providers 
must be registered with and 
authorized by the social welfare 
or other competent authority.19 ·

Balochistan legislation does not include an explicit requirement 
for all children’s homes and other alternative care providers to 
be registered and approved or provide a penalty for failure to 
do so. The Balochistan Child Protection Act 2016 does not fully 
address alternative care. 

·
Gilgit-Baltistan legislation does not include an explicit 
requirement for all children’s homes and other alternative care 
providers to be registered and approved or provide a penalty for 
failure to do so. The Gilgit-Baltistan Child Protection Response 
Act 2017 does not fully address alternative care.  

·
The Islamabad Capital Territory Child Protection Act 2018 states 
that one of the functions of the Child Protection Advisory Board 
is to recognize and regulate all “caregiver organizations” (s.8(d)), 
but it does not include an explicit requirement for all children’s 
homes and other alternative care providers to be registered and 
approved, and there is no penalty for failure to do so.

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
states that the Child Welfare and Protection Commission may 
establish, recognize, manage, maintain and control one or more 
child protection institutions as it deems fit (s.12(1), but it does 
not include an explicit requirement for all children’s homes and 
other alternative care providers to be registered and approved, 
and there is no penalty for failure to do so. 

· The Punjab Destitute and Neglected Children Act 2004 requires 
an organization managing accommodation for destitute and 
neglected children to register with the Bureau and makes it an 
offence to operate without doing so (s.20A).  

·
The Sindh Children Act 1955 does not address registration of 
alternative care providers. The Sindh Orphanages (Supervision 
and Control) Act 1976 requires all orphanages to be licensed 
by the Social Welfare Department and makes it an offence to 
establish or continue an orphanage without a licence (s.13, 14).
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1.19 The law requires independent 
inspection and monitoring of 
all children in alternative care, 
including frequent scheduled 
and unannounced visits.20

· Balochistan has not introduced a legal requirement for 
independent inspection and monitoring of all children in 
alternative care. The Balochistan Child Protection Act 2016 does 
not fully address alternative care. 

· Gilgit-Baltistan has not introduced a legal requirement for 
independent inspection and monitoring of all children in 
alternative care. The Gilgit-Baltistan Child Protection Response 
Act 2017 does not fully address alternative care. 

·
The Islamabad Capital Territory Child Protection Act 2018 states 
that one of the functions of the Child Protection Advisory Board 
is to inspect “caregiver organizations” (s.8(d)), but it does not 
include an explicit requirement for regular periodic monitoring 
and inspection of all children in alternative care.

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
states that a child protection officer may (but is not required 
to) inspect any child protection institution or any other such 
establishment or building where shelter and training is offered 
to children at risk, whether run under a governmental or non-
governmental organization (s.11 (1)(a)). The Child Welfare and 
Protection Commission may (but is not required to) authorize 
any person or a body of persons to inspect, check and supervise 
any child protection institution as to whether it is functioning in 
accordance with the provisions of the Act and the rules (s.12(2)). 

·
The Punjab Destitute and Neglected Children Act 2004 states 
that the Bureau may (but is not required to) authorize any 
person or a body of persons to inspect, check and supervise 
any child protection institution as to whether it is functioning 
in accordance with the provisions of the Act, the rules or the 
regulations (s.20(5)).

·

The Sindh Child Protection Authority Act 2011 gives the 
Authority responsibility for supervising, in the light of minimum 
standards, the functions of all institutions established by the 
government or private sector for the special protection of 
children (s.10(1)(f)).

The Sindh Sindh Children Act 1955 states that the Provincial 
Government may cause any voluntary home to be visited and 
inspected from time to time at all reasonable hours by the Chief 
Inspector of Certified Schools or any member of the inspection 
staff for the purpose of securing the health and welfare of the 
children and the sanitation of the premises (s.35(1)). 

The Sindh Orphanages (Supervision and Control) Act 1976 
states that the Orphanages Supervision and Control Board may 
authorize any person to enter and inspect any orphanage, and 
the management of the orphanage shall afford him all facilities 
for carrying out a proper inspection (s.23).

1.20 There is a standard process 
and criteria for the referral 
or admission of a child to an 
alternative care setting governed 
by the principles of necessity and 
suitability. This ensures children 
are admitted to alternative care 
only after all possible means of 
keeping them with their parents 
or extended family have been 
exhausted, and acceptable and 
justified reasons for entry into 
care exist.21

·

The Balochistan Child Protection Act 2016 outlines procedures 
for children to be placed in alternative care by order of the court 
where necessary because they are at risk of significant harm 
living with their parent or caregiver. However, these provisions 
do not apply to all alternative care placements. There is no 
standard process and criteria for the referral or admission of 
children to an alternative care setting. 
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·
The Gilgit-Baltistan Child Protection Response Act 2017 outlines 
procedures for children to be placed in alternative care by 
order of the court where necessary because they are at risk of 
significant harm living with their parent or caregiver. However, 
these provisions do not apply to all alternative care placements. 
There is no standard process and criteria for the referral or 
admission of children to an alternative care setting.

·
The Islamabad Capital Territory Child Protection Act 2018 
outlines procedures for taking unattended children into 
temporary care (s.18), requires a comprehensive assessment of 
the child and his/her family and calls for seeking the consent of 
the family, guardian or caregiver for a childcare plan (s.14–15) 
and, where necessary, applying to the court for an order placing 
the child in alternative care (s.17)

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
outlines procedures for children to be rescued and brought 
before the court to be entrusted in the care of a suitable person 
or institution, but it is not clear that this procedure is required 
for all alternative care placements, and there is no requirement 
that other alternatives be first exhausted.

·
The Punjab Destitute and Neglected Children Act 2004 outlines 
procedures for children to be rescued and brought before 
the court to be entrusted in the care of a suitable person or 
institution, but it is not clear that this procedure is required for 
all alternative care placements, and there is no requirement that 
other alternatives be first exhausted.

·
The Sindh Children Act 1955 outlines procedures for children 
to be rescued and brought before the court and placed in the 
custody of a fit person or certified school, but it is not clear that 
this procedure is required for all alternative care placements, and 
there is no requirement that other alternatives be first exhausted.

The Sind Darul Atfal (Supervision and Control) Rules 1987 
requires licenced homes to furnish particulars of a child to the 
licensing authority upon admission of a child (s.10 (2)), but it 
does not outline procedures for admission. 

1.21 The law requires that alternative 
care decisions be based on the 
best interest of the child and 
take into account the nature and 
quality of the child’s attachment 
to his/her family, the family’s 
capacity to safeguard the child’s 
well-being and harmonious 
development, the child’s need 
or desire to feel part of a 
family, the desirability of the 
child remaining within his/
her community and country, 
the child’s cultural, linguistic 
and religious background, and 
the child’s relationships with 
siblings, with a view to avoiding 
their separation.22

·
The Balochistan Child Protection Act 2016 states that in all 
actions taken in relation to a child, including alternative 
care placement, the best interest of the child is the primary 
consideration (s.4(2)). It also includes a comprehensive list 
of factors to consider in making best interest determinations 
(s.4(6)). However, this applies only to alternative care 
placements under the Act (i.e., for children in need of protection 
but not children who have been orphaned, abandoned or 
voluntarily relinquished).

·
The Gilgit-Baltistan Child Protection Response Act 2017 
states that in all actions taken in relation to a child, including 
alternative care placement, the best interest of the child is the 
primary consideration (s.5(2)). It also includes a comprehensive 
list of factors to consider in making best interest determinations 
(s.5(6)). However, this applies only to alternative care 
placements under the Act (i.e., for children in need of protection 
but not children who have been orphaned, abandoned or 
voluntarily relinquished).

·
The Islamabad Capital Territory Child Protection Act 2018 
includes a statement of factors to be taken into account in 
determining the best interest of the child (s.3), but it does not 
require that decisions about alternative care placement be based 
on the best interest of the child.
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·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 requires the court, when making an order in respect of 
protection and care of a child at risk, to consider continuity 
in upbringing and take into consideration the child’s ethnic, 
religious, cultural and linguistic background and all other 
relevant factors in the best interest of the child at risk (s.16(3)). 
However, this applies only to alternative care placements of 
children at risk under the Act.  

· The Punjab Destitute and Neglected Children Act 2004 does not 
require that decisions about alternative care placement be based 
on the best interest of the child.

· The Sindh Child Act 1955 does not require that decisions about 
alternative care placement be based on the best interest of the 
child.

1.22 The law prohibits the recruitment 
and solicitation of children 
for placement in residential 
care by agencies, facilities or 
individuals.23 

· Not addressed in the Balochistan Child Protection Act 2016. 

· Not addressed in the Gilgit-Baltistan Child Protection Response 
Act 2017.

· Not addressed in the Islamabad Capital Territory Child 
Protection Act 2018.

· Not addressed in the Khyber Pakhtunkhwa Child Protection and 
Welfare Act 2010. 

· Not addressed in the Punjab Destitute and Neglected Children 
Act 2004.

· Not addressed in the Sindh Child Act 1955.

1.23 The use of residential care 
is limited to cases where 
such a setting is specifically 
appropriate, necessary and 
constructive for the individual 
child concerned and in his/her 
best interest.24  

·
The Balochistan Child Protection Act 2016 states that, for the 
full and harmonious development of a child’s personality, she/
he should preferably grow up in a family social structure and 
environment (s.4(4)). Decisions about alternative care placement 
must be based on the child’s best interest. 

·
The Gilgit-Baltistan Child Protection Response Act 2017 states 
that for the full and harmonious development of a child’s 
personality, she/he should preferably grow up in a family social 
structure and environment (s.5(4)). Decisions about alternative 
care placement must be based on the child’s best interest.

· The Islamabad Capital Territory Child Protection Act 2018 lists 
“considering family as a preferred environment for the care 
and upbringing of a child” as one of the factors to consider in 
deciding on the child’s best interest (s.3(3)). 

· The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
requires the court to prefer keeping children at risk in parental 
care, extended family care or non-kinship care than placing 
them in a child protection institution (s.16(4)). 

· Not addressed in the Punjab Destitute and Neglected Children 
Act 2004.

· Not addressed in the Sindh Child Act 1955.
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1.24 Children have the right to be 
involved in any decision about 
their placement, and to have 
their views given due weight in 
accordance with their evolving 
capacities.25

·
The Balochistan Child Protection Act 2016 requires all state 
bodies, agencies and organizations, public and private social 
institutions and civil society organizations to safeguard and 
promote the right of the child to be heard, and states that every 
child capable of forming his/her own views shall be entitled to 
express those views (s.4(3)). 

·
The Gilgit-Baltistan Child Protection Response Act 2017 requires 
all state bodies, agencies and organizations, public and private 
social institutions and civil society organizations to safeguard 
and promote the right of the child to be heard, and every 
child capable of forming his/her own views shall be entitled to 
express those views (s.5(3).

·
The Islamabad Capital Territory Child Protection Act 2018 
requires child protection officers to meet with the child and hear 
his/her views as part of the comprehensive assessment (s.13(3) 
and in the development of a child care plan (s.15). The court 
is also required to take the child’s views into account before 
making an order (s.17(1)(d)).

· The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
states that the Child Protection Court must inform the child at 
risk of the situation and obtain his/her views before making an 
order in respect of his/her custody and care (s.16(2)). 

· Not addressed in the Punjab Destitute and Neglected Children 
Act 2004.

· Not addressed in the Sindh Child Act 1955.

1.25 All children who are in 
alternative care have individual 
care plans and are subject 
to regular, periodic reviews 
(preferably at least every three 
months) of their placement and 
of the care and treatment being 
provided.26 

·
Balochistan lacks a law governing all children in alternative care. 
The Balochistan Child Protection Act 2016 requires every child 
to have an individual protection plan, but this applies only to 
children placed in out-of-home care through a protection order. 

·
Gilgit-Baltistan lacks a law governing all children in alternative 
care. The Gilgit-Baltistan Child Protection Response Act 2017 
requires every child to have an individual protection plan, but 
this applies only to children placed in out-of-home care through 
a protection order.

· The Islamabad Capital Territory Child Protection Act 2018 requires 
the court to review and consider a child care plan, but it does not 
require care plans or periodic review of children’s placement.

·
The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 requires the court to monitor the status of children at 
risk who are placed in alternative care by court order through 
reports submitted by child protection officers or by requiring 
the child and the person responsible for his/her custody and 
care to appear before the court (s.16(5)). When making an order 
entrusting a child to a suitable person, the court may order the 
child protection officer to submit periodic reports on the welfare 
of the child (s.25(3)). However, there is no requirement for care 
plans or periodic review of all children in alternative care.

·
The Punjab Destitute and Neglected Children Act 2004 states 
that when making an order entrusting a child to a suitable 
person, the court may order an authorized officer to submit 
periodic reports on the welfare of the child (s.28(3)). However, 
there is no requirement for care plans or periodic review of all 
children in alternative care.

· Not addressed in the Sindh Child Act 1955.
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1.26 Children separated from their 
parents are entitled to maintain 
personal relations and direct 
contact with them, unless this 
is contrary to the child’s best 
interest.27 

· Not addressed in the Balochistan Child Protection Act 2016.

· Not addressed in the Gilgit-Baltistan Child Protection Response 
Act 2017.

· Not addressed in the Islamabad Capital Territory Child 
Protection Act 2018.

· The Khyber Pakhtunkhwa Child Protection and Welfare Act 2010 
allows the court to order parents to contribute to their child’s 
maintenance while the child is in alternative care (s.29), but it 
does not make any provision for contact or communication.

· The Punjab Destitute and Neglected Children Act 2004 allows the 
court to order parents to contribute to their child’s maintenance 
while the child is in alternative care (s.33), but it does not make 
any provision for contact or communication.

· Not addressed in the Sindh Child Act 1955.

1.27 Children in care have access 
to an effective and impartial 
mechanism whereby they can 
notify complaints or concerns 
regarding their treatment or 
conditions of placement.28

· Not addressed in the Balochistan Child Protection Act 2016.

· Not addressed in the Gilgit-Baltistan Child Protection Response 
Act 2017.

· Not addressed in the Islamabad Capital Territory Child 
Protection Act 2018.

· Not addressed in the Khyber Pakhtunkhwa Child Protection and 
Welfare Act 2010. 

· Not addressed in the Punjab Destitute and Neglected Children 
Act 2004.

· Not addressed in the Sindh Child Act 1955.

Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has 
been designated to oversee the 
adoption/guardianship process, 
including determination of a 
child’s adoptability, assessment 
of the child’s needs, selection 
of the most appropriate 
environment for the child, and 
observation of the relationship 
between the child and 
prospective parents before the 
arrangement is finalized.29

·

Pakistan does not make provision for adoption, but a person 
can be appointed as a guardian under the Federal Guardians 
and Wards Act 1890. The Act does not designate an agency with 
responsibility for assessing the child’s needs or selecting the 
most appropriate guardian for a child.

1.29 The law prohibits or restricts 
private and independent 
adoption arrangements.30 · The Guardians and Wards Act 1890 allows any person to apply 

to the court to be appointed as guardian for a child (s.8) and 
does not prohibit or restrict private guardianship arrangements.

1.30 Adoptions/guardianships must 
be approved by the court or 
other competent authority based 
on a full assessment of the child 
and the prospective parents.31 

·
The Guardians and Wards Act 1890 requires an order from the 
court to approve the appointment of a guardian. The Act lists 
criteria to be considered in making a guardianship order, but it 
does not make provision for a full assessment of the child and of 
the prospective adoptive parents.
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1.31 The consent of the birth parents 
to adoption/guardianship must 
be fully informed and voluntary. 
The law prohibits any form of 
inducement or coercion, and 
requires that parents receive 
counselling before giving their 
consent.32 

·
The Guardians and Wards Act 1890 states that the court must 
give notice of a guardianship hearing to the parents of the minor 
if they are residing in Pakistan (s.11), but it does not require that 
the parent consent to guardianship of the child being transferred 
to another person or make provision for circumstances where 
their consent can, in the best interest of the child, be dispensed 
with.  

1.32 All children have a right to 
express their views on the 
proposed adoption/guardianship, 
having regard to their age and 
capacity, and an age has been 
set at which children’s consent to 
adoption is required.33 

·
The Guardians and Wards Act 1890 states that if the minor is old 
enough to form an intelligent preference, the court may (but is 
not required to) consider that preference (s.17(3)). 

1.33 The best interest of the child is 
the paramount  consideration 
in any decision about adoption/
guardianship of a child.34

·

The Guardians and Wards Act 1890 states that in appointing a 
guardian for a child, the court must be satisfied that “it is for 
the welfare of a minor that order should be made” (s.7(1)). In 
appointing or declaring the guardian of a minor, the court must 
be guided by what, consistent with the law to which the minor is 
subject, appears in the circumstances to be for the welfare of the 
minor. In considering what will be for the welfare of the minor, 
the court must have regard to his/her age, sex and religion; 
the character and capacity of the proposed guardian and his 
nearness of kin to the minor; the wishes, if any, of a deceased 
parent; and any existing or previous relations of the proposed 
guardian with the minor or his property (s.17). 

1.34 Where permitted, intercountry 
adoption/guardianship is 
considered only if it has been 
determined that the child cannot 
be placed in a foster or an 
adoptive family or cannot in any 
suitable manner be cared for in 
the child's country of origin.35

·
Pakistani law does not provide for intercountry adoption; 
however, the Guardians and Wards Act 1890 does not limit or 
restrict the court’s ability to appoint a non-resident as guardian 
for a child.

1.35 Intercountry adoptions, if 
permitted, are managed in 
accordance with The Hague 
Convention on the Protection 
of Children in the Context of 
Intercountry Adoption or similar 
safeguards.36 Analogous and 
appropriate safeguards are in 
place for non-residents seeking 
guardianship of a child.

·
The Guardians and Wards Act 1890 states that a guardian shall 
not, without the leave of the court by which he was appointed 
or declared, remove the ward from the limits of its jurisdiction 
except for such purposes as may be prescribed (s.26). However, 
there are no clear safeguards in place governing approval from 
the court to remove a guardian from the country.

1.36 If adoption agencies operate 
within the country, provision 
is made for their accreditation 
and for effective monitoring 
of activities to guarantee 
their transparency and 
accountability.37 

N/A

1.37 Sale or trafficking in children 
that results in illegal adoptions/
guardianships, including 
improper financial gain from 
adoption/guardianship and 
improperly inducing consent 
for the adoption of a child, 
are prohibited by law and 
appropriately sanctioned.38

·
Pakistan lacks a broad offence of sale of children applicable to 
illegal guardianship practices. The Pakistan Penal Code 1860 
only prohibits buying or disposing of a person as a slave (s.370) 
and selling or buying a person for prostitution, illicit intercourse 
or other immoral purpose (s.371A, 371B). 
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1.38 A comprehensive legal 
framework is in place to regulate 
surrogacy, if permitted, with 
appropriate safeguards to prevent 
the sale of or traffic in children 
in the context of surrogacy 
and to ensure that the best 
interest of the child is a primary 
consideration in all decisions with 
respect to parentage and parental 
responsibilities. 39

·
Pakistan does not have any laws regulating surrogacy.

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children is clearly 
defined in law and prohibited 
(including the use of any physical 
force intended to cause some 
degree of pain or discomfort, 
however light), and the criminal 
law on assault applies equally 
to children and adults with no 
defence for corporal punishment, 
reasonable correction or 
“chastisement” of a child.40 

·

Pakistani federal laws do not include a comprehensive 
definition of physical abuse of a child. 

Under the Pakistan Penal Code 1860, some acts of physical 
abuse could be prosecuted under the offences assault (s.51), 
causing hurt (s.332) and criminal force (s.350). The Code also 
includes the offence of cruelty to a child, which penalizes 
wilfully assaulting, ill-treating, neglecting, abandoning or 
doing any act of omission or commission causing physical 
or psychological injury to a child, punishable by up to three 
years (s.328A). However, these offences only address physical 
violence resulting in injury. In addition, the Penal Code 
includes a broad provision justifying correction of a child by 
a parent, guardian or other person having charge of the child, 
stating that nothing done in good faith for the benefit of a 
child under 12 years is an offence by reason of any harm that 
it may cause (s.89).

Child protection laws in Khyber Pakhtunkhwa, Balochistan, 
Islamabad Capital Territory and Sindh provinces include 
broader definitions of violence against children, but primarily 
for the purpose of determining whether a child is in need of 
care and protection and not for the purposes of prohibiting or 
punishing such violence.

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 prohibits violence against a child, defined relatively 
broadly as an act that causes or intends to cause harm, 
pain, suffering or humiliation to a child or destroys, defiles 
or diminishes the value of any property belonging to child, 
punishable by up to three years imprisonment (s.36. 37). The 
Act also penalizes cruelty to a child, defined as a parent or 
person having charge of or control over a child who wilfully 
assaults, ill-treats, neglects, abandons or exposes the child 
to be assaulted physically, or negligently fails to provide 
adequate food, clothes or medical aid, or behaving with the 
child in a manner likely to cause the child unnecessary mental 
and physical suffering, punishable by up to three years 
imprisonment. However, the Act states that where reasonable 
punishment, not amounting to corporal punishment and 
done in good faith, is administered to a child by a person 
having lawful control or protective care of the child as parents 
normally would do for the betterment of the child, it shall not 
be deemed to be an offence of cruelty (s.44).
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The Islamabad Capital Territory Child Protection Act 2018 
defines “maltreatment” as cruel treatment meted out to a 
child resulting from ignorance or wilful neglect and “physical 
violence” as corporal punishment and all other forms of 
torture, cruel, inhuman or degrading treatment or punishment 
(s.2). These definitions are used for the purpose of 
determining whether a child is in need of care and protection 
and not for the purposes of prohibiting or punishing violence 
against a child.

The Balochistan Child Protection Act 2016 similarly defines 
“maltreatment” as including cruel or harmful treatment or 
abuse of a child by a caregiver and “physical violence” as 
hitting, kicking, shaking, beating, bites, burns, strangulation, 
poisoning and suffocation; all other forms of torture, cruel, 
inhumane or degrading treatment or punishment; and 
physical torture by adults and other children (s.2).

The Punjab Destitute and Neglected Children Act 2004 does 
not include a definition of physical abuse of a child, and the 
section on cruelty to a child was repealed as part of the 2017 
amendments to the Act.

The Sindh Prohibition of Corporal Punishment Act 2016 
prohibits corporal punishment of a child and explicitly 
overrides section 89 of the Penal Code (s.3 (2)). It states that 
notwithstanding anything contained in section 89 of the 
Pakistan Penal Code 1860 and any other law and regulation 
for the time being in force, corporal punishment of children 
by any person is prohibited in all its forms, at work places, in 
schools and other educational institutions including formal, 
non-formal and religious, both public and private, in childcare 
institutions including foster care, rehabilitation centres and 
any other alternative care settings, both public and private, 
and in the juvenile justice system (s.3(2)).

2.2 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited within the home/family.41

·

Corporal punishment of children is not prohibited under 
federal law, and section 89 of the Pakistan Penal Code 1890 
explicitly permits use of force by a parent, guardian or other 
person having charge of a child.

The Islamabad Capital Territory Child Protection Act 2018 
includes corporal punishment within the definition of 
“physical violence” of a child (s.2). The Act does not prohibit 
or penalize physical violence, but it is one of the grounds for 
child protection interventions.   

The Sindh Prohibition of Corporal Punishment Act 2016 
fully prohibits all forms of corporal punishment against a 
child, defined broadly as any punishment in which physical 
force is used and intended to cause some degree of pain or 
discomfort, however light, as well as other non-physical forms 
of punishment that are cruel and degrading (s.2(c), 3(1)).

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 abolishes corporal punishment (s.34), but it is defined 
more narrowly as the intentional use of physical force 
intended to cause a high degree of pain or discomfort for 
discipline, correction and control, changing behaviour or in 
the belief of educating or bringing up the child, that either 
results in or has a high likelihood of resulting in injury, 
psychological harm, maldevelopment or deprivation (s.2(m)). 
Corporal punishment is only prohibited “as provided under 
section 89 of the Pakistan Penal Code” (s.33). 
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2.3 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in schools.42

·

Corporal punishment of children in schools is not prohibited 
under federal law, and section 89 of the Pakistan Penal Code 
1890 explicitly permits use of force by a parent, guardian 
or other person with charge of a child, including a teacher. 
Only Sindh province fully prohibits all forms of corporal 
punishment in schools. The Sindh Prohibition of Corporal 
Punishment Act 2016 prohibits all corporal punishment in 
schools and other educational institutions (s.3(2), however 
light, includes a broad definition of corporal punishment 
(s.2(c), and specifically overrides s.89 of the Penal Code. 

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 only prohibits corporal punishment resulting in a high 
degree of pain or discomfort (s.2(m), 34). 

2.4 Corporal punishment and other 
cruel or degrading punishment or 
treatment is explicitly prohibited 
in residential care facilities for 
children.43

·

Only the Sindh Prohibition of Corporal Punishment Act 2016 
fully prohibits all forms of corporal punishment in residential 
care facilities and alternative care settings (s.3(2)), defined 
to include an orphanage or place of safety, children’s home, 
rehabilitation centres and shelters (either on a permanent 
or temporary basis whether public or private, registered or 
unregistered) (s.2((1)(a)). 

The Khyber Pakhtunkhwa Child Protection and Welfare Act 
2010 prohibition on corporal punishment would apply to 
children in residential care (s.34), but it only prohibits corporal 
punishment resulting in a high degree of pain or discomfort 
(s.2(m), 34).

2.5 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in all places of custody/
detention.44

·
The Juvenile Justice System Act 2018 states that no juvenile 
may be given any corporal punishment at any time while in 
custody (s.16(2)). The Act extends to all of Pakistan (s.1) and 
overrides any other laws governing children in detention (s.23).

2.6 The law clearly defines and 
prohibits mental or emotional 
abuse of a child.45

·

Pakistani federal laws lack a clear and comprehensive 
definition of emotional abuse of a child. 

The Balochistan Child Protection Act 2016 defines “mental 
violence” comprehensively to include all forms of persistent 
harmful interactions with the child – for example, conveying 
to children that they are worthless, unloved, unwanted, 
endangered or only of value in meeting another’s needs; 
scaring, terrorizing and threatening; exploiting and 
corrupting; spurning and rejecting; isolating, ignoring and 
favouritism; denying emotional responsiveness; neglecting 
mental health, medical and educational needs; insults, name-
calling, humiliation, belittling, ridiculing and hurting a child’s 
feelings (s.2(t)). 

The Islamabad Capital Territory Child Protection Act 2018 
defines "mental violence" as subjecting or exposing a child 
to scaring, terrorizing and threatening behaviour that may 
result in psychological trauma, including anxiety, chronic 
depression or any other treatment that may diminish the 
sense of identity, dignity and self respect (s.2).

2.7 The law clearly defines and 
prohibits neglect or negligent 
treatment of a child.46 

·

Pakistani federal laws lack a clear and comprehensive 
definition of neglect or negligent treatment. However, under 
the Pakistan Penal Code 1890, neglect of a child is penalized 
as a form of cruelty to a child, provided it causes physical 
or psychological injury (s.328A). The Code also makes it an 
offence for a parent or other person having care of a child 
under the age of 12 to wholly abandon the child (s.328). 

Neglect of a child is included in the definition of cruelty to 
a child under the Khyber Pakhtunkhwa Child Protection and 
Welfare Act 2010 (s.44). 
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The Balochistan Child Protection Act 2016 defines neglect 
or negligent treatment broadly to include physical neglect 
(failure of caregivers to protect a child from harm, including 
through lack of supervision, or failure to provide the child 
with basic necessities including inadequate food, shelter, 
clothing and basic medical care), psychological or emotional 
neglect (lack of any emotional support and love, chronic 
inattention to the child, caregivers being psychologically 
unavailable by overlooking young children’s cues and 
signals, and exposure to intimate partner violence, drug or 
alcohol abuse); neglect of children’s physical or mental health 
(ignoring essential medical care and all other life-threatening 
diseases); and educational neglect (failure to comply with 
laws requiring caregivers to secure their children’s education 
through attendance at school or otherwise) (s.2(r)).

2.8 The law clearly defines and 
prohibits torture or other cruel, 
inhuman or degrading treatment 
of children to obtain information or 
extract a confession from a child, 
or as a form of discipline, control 
or sentencing within the criminal 
justice system.47 

·

The Constitution states that no person shall be subjected to 
torture for the purpose of extracting evidence (art. 14(2)). 
However, Pakistan lacks a comprehensive law defining and 
prohibiting torture in line with international standards. A 
Torture, Custodial Death and Custodial Rape (Prevention and 
Punishment) Bill was drafted in 2015 but not enacted.

The Juvenile Justice System Act 2018 prohibits corporal 
punishment of a child at any time while in custody (s.16(2)) 
and does not provide for judicial corporal punishment, but 
it does not expressly prohibit punishment of children for 
hadood offences.

In its 2016 Concluding Observations to the Government’s 
report under the CRC, the UN Committee on the Rights of 
the Child expressed concern that sharia law allows children 
to be subjected to punishment for hadood offences that 
include amputation, whipping, stoning and other forms of 
cruel and degrading punishment and recommended that 
the Government review its laws and practices and exempt 
all children below the age of 18 years from punishment for 
hadood offences, in particular penalties such as amputation, 
whipping, stoning or other forms of torture and cruel and 
degrading punishment. 

Torture and other forms of cruel, inhuman or degrading 
treatment of children is included in the definition of 
“physical violence” under the Islamabad Capital Territory 
Child Protection Act 2018 (s.2), is included as a form of 
“maltreatment” under the Balochistan Child Protection Act 
2016 (s.2) and is prohibited under the Sindh Prohibition of 
Corporal Punishment Act 2016 (s.3).

Sexual abuse and exploitation

2.9 An appropriate age of consent to 
sexual activity has been established 
that is the same for boys and girls, 
and that balances the need to 
protect the child with recognition of 
his/her evolving capacities.48 ·

Pakistan lacks a clear and consistent age of consent for sexual 
activity. Under the Pakistan Penal Code 1860, the age of 
consent for girls in relation to the offence of rape is 16 years 
(s.375(v)) and the age of consent for boys and girls to non-
penetrative acts under the offence of sexual abuse is 18 years 
(s.377A). There is no stipulated age for statutory rape of boys, 
and anyone who voluntarily commits “carnal intercourse 
against the order of nature” is guilty of an offence, punishable 
by up to 10 years imprisonment, regardless of consent 
(s.377). This fails to provide boys with equal protection from 
statutory rape and also discriminates against LGBTQ youth. 
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The Pakistan Penal Code also includes the offence of 
fornication, which penalizes wilful acts of sexual intercourse 
between a man and woman not married to each other 
(s.496B). The requirement that the act be done “wilfully” 
means children would not be liable for acts done without 
their consent, but the provision penalizes adolescents for 
consensual sexual acts.

Under the Offence of Zina (Enforcement of Hudood) 
Ordinance 1979, an adult man and woman (defined as a male 
who has attained the age of 18 and a girl who has attained 
the age of 16 or puberty) commit the offence of zina and are 
liable to hadd if they wilfully have sexual intercourse without 
being validly married (s.4, 5).

2.10 The definition of rape and other 
sexual offences is based on the lack 
of freely given consent.49 ·

The offence of rape under the Pakistan Penal Code 1860 
is defined as an act of sexual intercourse without consent 
(s.375); however, “carnal intercourse against the order of 
nature” and sexual intercourse outside of marriage are 
punishable regardless of consent.

2.11 Consent of a child (over the age 
of consent) is not valid if force, 
coercion or threats were used, or the 
perpetrator abused a position of trust, 
authority or situation of vulnerability 
or dependence (including mental or 
physical disability).50

·
With respect to the offence of rape, the Pakistan Penal Code 
1860 states that consent is not valid when obtained by putting 
the woman in fear of death or hurt, but it does not explicitly 
address use of coercion, abuse of authority or abuse of a 
position of vulnerability or dependence.

2.12 All forms of child sexual abuse are 
penalized (including contact and 
non-contact sexual acts, and all 
penetrative and non-penetrative 
sexual acts), and the law provides 
equal protection to boys and girls.51

·

The Pakistan Penal Code 1860 penalizes penetrative acts 
under the offence of rape and carnal intercourse against the 
order of nature. The Code states that penetration is sufficient 
to constitute sexual intercourse (s.375), but it is not clear if 
this encompasses all penetrative acts (with any body part or 
object). Non-penetrative acts are penalized under the offence 
of sexual abuse, which prohibits fondling, stroking, caressing, 
exhibitionism, voyeurism or any obscene or sexually explicit 
act with a person under the age of 18, with or without their 
consent (s.377A). Non-contact offences, applicable only to 
girls, may be penalized under the offences of assaulting a 
woman or using criminal force to outrage her modesty (s.354) 
and assaulting or using criminal force to strip a woman of her 
clothes and expose her to the public view (s.355). 

2.13 Marital rape is recognized as a 
crime, without prescribing a lesser 
punishment.52 · The offence of rape under the Pakistan Penal Code 1860 

applies to all acts of sexual intercourse without consent, 
without exception for marriage (s.375).

2.14 The law includes provision to 
prevent criminalizing adolescents of 
similar ages for factually consensual 
and non-exploitative sexual activity,53 
for example, through a defence of 
‘peer consent’ for children under the 
legal age of consent. 

·
No provision is made for peer consent. Children under the 
age of 18 are liable to prosecution for fornication, carnal 
intercourse against the order of nature, sexual abuse and zina 
for all sexual acts, regardless of consent.

2.15 Sexual harassment is prohibited, 
and is defined to include 
unwelcome sexual behaviour such 
as physical contact and advances, 
sexually coloured remarks, showing 
pornography and sexual demands, 
whether by words or actions.54 ·

The Pakistan Penal Code 1860 penalizes insulting modesty or 
causing sexual harassment, but the offence is applicable only 
to women and girls. The offence includes uttering any word, 
making any sound or gesture or exhibiting an object with the 
intention of insulting the modesty of a woman; and making 
sexual advances, demands for sexual favours or using verbal 
or non-verbal communication or physical conduct of a sexual 
nature to annoy, insult, intimidate or threaten the other 
person. The Act applies to behaviour in a public or private 
place, including markets, public transport, streets or parks, 
workplaces, private gatherings or homes.
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2.16 Commercial sexual exploitation of 
a child is a distinct offence and is 
defined broadly as the use of a child 
in sexual activities for remuneration 
or any other form of consideration. 
The law penalizes offering, 
obtaining, procuring or providing a 
child for sexual exploitation. 55 ·

The Pakistan Penal Code lacks a comprehensive definition 
of commercial sexual exploitation of a child providing equal 
protection to boys and girls. 

The Pakistan Penal Code 1860 offence of procuring a minor 
girl prohibits inducing a girl under the age of 18 to go from 
any place or to do any act with intent that the girl will be 
forced or seduced to illicit intercourse with another person 
(s.366). It also makes it an offence to import a girl under 
the age of 21 from any country outside of Pakistan with 
the intent or knowing it is likely that she will be forced or 
seduced into illicit intercourse (s.366B) and to sell or buy a 
person for prostitution, illicit intercourse or other immoral 
purpose (s.371A, 371B). The latter two offences are defined in 
outdated terms, implying that the child is an object to be “let” 
or “disposed of”.

2.17 Child pornography (defined as 
any representation, by whatever 
means, of a child engaged in real or 
simulated explicit sexual activities 
or any representation of the sexual 
parts of a child for primarily sexual 
purposes) is a distinct offence 
and the law penalizes producing, 
distributing, disseminating, 
importing, exporting, offering, 
selling and accessing or possessing 
child pornography.56 ·

The Pakistan Penal Code 1860 includes a separate offence in 
relation to child pornography that prohibits taking an obscene 
photo, film, picture or computer-generated image of a child 
and the preparation, possession or distribution of any data 
stored on a computer disk or any other modern gadget. 
Child pornography is defined broadly to include computer-
generated, digital and “virtual” child pornography, but this is 
not fully in line with the OPSC as it is restricted to depictions 
of children engaged in obscene or sexually explicit conduct 
(s.292B). Preparation, possession and distribution apply only 
to content on a computer or other modern “gadget”, and 
it does not include acts of accessing, importing, exporting, 
buying and selling.  

The Prevention of Electronic Crimes Act 2016 includes 
a similar definition of child pornography and prohibits 
intentionally producing, offering, making available, 
distributing, transmitting through an information system or 
procuring child pornography for oneself or another (s.22(1)). 
It also makes provision for a child or guardian to apply 
for removal, destruction or blocking of access to the child 
pornography (s.22(2)).

2.18 It is an offence to organize, facilitate 
or promote sexual exploitation of 
children in travel and tourism.57 ·

Sexual exploitation of children by travellers or tourists may 
be penalized under general offences relating to child sexual 
abuse and commercial sexual exploitation, but there is no 
specific offence to penalize individuals or businesses that 
organize, facilitate or promote sexual exploitation of children 
in travel and tourism.

2.19 The law criminalizes misuse of 
technology to sexually abuse or 
exploit children, including sharing 
sexually explicit content with 
children and online solicitation or 
“grooming” children.58 ·

Online grooming or solicitation of children is addressed 
under the Pakistan Penal Code 1860 offence of “exposure to 
seduction”, which prohibits seducing a child by any means 
with an intent to involve him/her in any sexual activity or 
exposes him/her to obscene and sexually explicit material 
(s.292A). It is also an offence to sell, distribute or exhibit 
obscene material to a person under the age of 21 years (s.21). 

Online protection of children is addressed under the 
Prevention of Electronic Crimes Act 2016, which penalizes 
the use of information systems to transmit explicit photos of 
a person or cultivate or induce a person to engage in sexual 
conduct, “sextortion” and cyberstalking (s.20–24). 
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Abduction, sale and trafficking of children

2.20 Abduction and the removal or the 
retention of a child in violation of 
the rights of custody of another 
person is prohibited.59

·

Pakistan lacks a comprehensive provision penalizing 
abduction of children under the age of 18.

The Pakistan Penal Code 1860 includes the offence of 
kidnapping a person from Pakistan without their consent 
(s.360), kidnapping a boy under the age of 14 or girl under 
the age of 16 without the consent of the parent or guardian 
(s.361) and kidnapping or abducting a person under the age 
of 14 for the purposes of subjecting them to murder, grievous 
hurt, slavery or the “lust of any person” (s.364). The offence 
of abduction requires the use of force or deceit (s.362).  

2.21 The sale of children (defined as 
any act or transaction whereby a 
child is transferred by any person 
or group of persons to another 
for remuneration or any other 
consideration) is penalized. 60 ·

Pakistan lacks a comprehensive offence of sale of children.

The Pakistan Penal Code 1860 makes it an offence to buy or 
dispose of any person as a slave (s.370), to habitually deal 
in slaves (s.371) and to sell or buy a person for prostitution, 
illicit intercourse or other immoral purpose (s.371A, 371B). 
The offences are defined it out-of-date terms implying that 
the child is an object to be “let to hire” or “disposed of”.

2.22 Trafficking in children and all 
activities related to trafficking are 
penalized, and any recruitment, 
transportation, transfer, harbouring 
or receipt of a child for the purpose 
of exploitation is considered to be 
trafficking even if no coercion, fraud, 
deception, etc. was involved.61

·
The Prevention of Trafficking in Persons Act 2018 penalizes 
anyone who recruits, harbours, transports, provides or 
obtains another person for compelled labour or commercial 
sex acts, punishable by between 2 and 10 years imprisonment 
if the victim is a child (s.3). The Act states specifically that 
where the victim is a child, it is not necessary to prove the use 
of force, fraud or coercion (s.7). 

2.23 The law makes provision for 
assistance to and protection of child 
victims of trafficking and abduction, 
including measures to facilitate 
repatriation and reintegration.62 ·

Pakistani laws do not include a clear commitment to assist 
victims of trafficking, including ensuring their repatriation 
and reintegration. The Prevention of Trafficking in Persons 
Act 2018 states only that the Government or a Provincial 
Government may (but is not required to) take appropriate 
measures to ensure that a victim or witness of an offence 
under the Act is provided adequate protection if their safety 
is at risk. This may include taking necessary measures to 
relocate the victim or witness or to limit the disclosure of his/
her name or identifying information (s.11). 

2.24 National legislation exempts child 
victims from prosecution for acts 
related to their trafficking, sexual 
abuse and exploitation.63 ·

The Prevention of Trafficking in Persons Act 2018 states that 
a victim of trafficking is not liable for “an offence under the 
Act” (s.6), but this does not preclude prosecution for other 
offences related to their exploitation. There is no provision 
under the Penal Code 1860 to exempt children from liability 
for sexual exploitation-related offences or for acts of 
fornication or sexual abuse. 

Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both 
boys and girls,64 and does not allow 
for exceptions based on parental 
consent, or distinctions based on 
customary/religious practices.65 ·

By virtue of the 18th Amendment to the Constitution, child 
marriage is devolved to the provinces. In jurisdictions that 
have yet to enact their own laws, the Federal Child Marriage 
Restraint Act 1929 continues to apply. It establishes 18 as the 
minimum age for marriage of boys and 16 for girls (s.2(a)).

The Child Marriage Restraint Act 1929, previously applicable 
to all citizens throughout Pakistan, was amended in 2015 
to apply only in the Punjab (s.1). It establishes 18 as the 
minimum age for marriage of boys and 16 for girls (s.2(a)). 
The Act makes it an offence to contract, perform, conduct or 
direct a child marriage (s.3, 4) and for a parent or guardian to 
promote, permit or negligently fail to prevent a child marriage 
(s.6). The courts are empowered to issue an injunction to 
prevent a child marriage (s.12).
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The Sindh Child Marriages Restraint Act 2013 establishes 
18 as the minimum age of marriage for both boys and girls 
(s.2). The Act also makes it an offence to contract, perform, 
conduct or direct a child marriage (s.3, 4) and for a parent or 
guardian to promote, permit or negligently fail to prevent a 
child marriage (s.6), and it authorizes the courts to issue an 
injunction to prevent a child marriage (s.7).

Provincial governments in Balochistan, Khyber Pakhtunkhwa 
and Islamabad Capital Territory have yet to enact child 
marriage laws to replace the Federal Child Marriage Restraint 
Act 1929. 

The Hindu Marriage Act 2017 (applicable to Hindus in 
Islamabad Capital Territory, Balochistan, Khyber Pakhtunkhwa 
and Punjab) prohibits the solemnization of a marriage if either 
of the parties is under the age of 18 (s.4).

In its 2016 Concluding Observations to the Government’s 
CRC Report, the UN Committee on the Rights of the Child 
welcomed the 2013 amendments to the Sindh Child Marriage 
Restraint Act to increase the marriage age for both boys and 
girls to 18 years but expressed concern about the disparity 
between the minimum legal age of marriage for boys (18 
years) and that for girls (16 years) in all other provinces, 
and that the Zina and Hadood Ordinances (1979) provide 
a definition of a “girl child” that only covers girls up to the 
age of 16 years or puberty. It recommended amending the 
Zina and Hadood Ordinances (1979) and the Child Marriages 
Restraint Acts in all the provinces in order to align the age of 
marriage for boys and girls by raising the minimum age of 
marriage for girls to 18 years.

2.26 The law requires free and full 
consent of the intending spouses 
and prohibits forced marriage.66

·
Pakistan Penal Code 1860 prohibits forced marriage 
(defined as coercing or compelling a women to enter into 
marriage (s.498A), giving a female in marriage or otherwise 
compelling her to enter into marriage as badal-e-sulh, wanni, 
sawara or any other custom or practice under any name in 
consideration of settling a civil dispute or a criminal liability 
(s.310A) and also kidnapping or abducting a woman with 
intent to compel her to marry any person against her will 
(s.365B). 

2.27 It is compulsory for all marriages 
to be registered by a competent 
authority, whether contracted civilly 
or according to custom or religious 
law.67 ·

The Muslim Family Laws Ordinance 1961 requires every 
marriage solemnized under Muslim Law to be registered 
(s.5) but does not explicitly require proof of age. It previously 
applied to all citizens throughout Pakistan but was amended 
in 2015 to apply only in Punjab. The Hindu Marriage Act 2017 
requires Hindu marriages to be registered (s.6) within 15 days 
but does not explicitly require proof of age.

2.28 Proof of age of the prospective 
spouses is required prior to 
solemnization.68 · The Child Marriage Restraint Act, Muslim Family Laws 

Ordinance 1961 and Hindu Marriage Act 2017 do not explicitly 
require proof of age.

2.29 The law recognizes child/forced 
marriages that include dowry 
payments or bride price as a form 
of sale of children.69 ·

Not addressed in the law.
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Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the 
same as the age for completion of 
compulsory schooling.70

·

The Constitution states that no child below the age of 
14 shall be engaged in any factory or mine or any other 
hazardous employment (art. 11(3)). It also requires the 
Government to ensure that children are not employed 
in vocations unsuited to their age or sex (art. 37(e)) and 
guarantees children the right to education between the ages 
of 5 and 16 years (art. 25-A). 

The Federal Employment of Children Act 1991 states that 
a child who has not completed his/her 14th year cannot be 
employed or permitted to work in specified occupations 
or “workshops” (includes any occupation connected with 
railways, a port authority, selling crackers and fireworks in 
shops with temporary licences, and workshops carrying on 
specified processes such as bidi-making, carpet-weaving 
and manufacturing) (s.3). This prohibition does not apply to 
children working in a family establishment or to work in the 
informal sector. Under the Factories Act (s.50), the Shops and 
Establishments Ordinance (s.20) and the Mines Act (s.26), 15 
is the minimum age for employment.

The federal minimum age for work is not aligned with the 
age for compulsory schooling, which is 16 under the Federal 
Right to Free and Compulsory Education Act 2012 (for 
Islamabad Capital Territory), the Punjab Free and Compulsory 
Education Ordinance, the Sindh Right of Children to Free 
and Compulsory Education Act (s.3(1)) and the Balochistan 
Compulsory Education Act (s.3).

By virtue of the 18th Amendment to the Constitution, child 
labour law has been devolved to the provincial governments.

· Balochistan and Islamabad Capital Territory have yet to 
introduce child labour legislation and therefore the federal 
law continues to apply. 

·
The Khyber Pakhtunkhwa Prohibition of Employment of 
Children Act 2015 states that a child (defined as a person 
who has not completed his/her 14th year (s.2(1)(b)) must 
not be employed or permitted to work in any establishment 
(s.3). However, this does not apply to small-scale agricultural 
landholdings producing mainly for self-consumption and not 
employing hired workers (s.2(d)).

·
The Punjab Restriction on Employment of Children Act 
2016 states that a child (defined as a person under the age 
of 15) must not be employed or permitted to work in any 
establishment (s.3). The minimum age for work under the 
Punjab Prohibition of Child Labour at Brick Kilns Act is also 
15 (s.5). 

·
The Sindh Prohibition of Employment of Children Act 
2017 states that a child (defined as a person who has not 
completed his/her 14th year (s.2 (ii)) must not be employed or 
permitted to work in any establishment (s.3(1)).

The minimum age for employment under the Sindh 
Factories Act (s.81) and the Sindh Shops and Commercial 
Establishment Act (s.20) is 15.
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2.31 If the law permits children under 
the minimum age to engage in 
‘light work’, the minimum age is at 
least 13, and the law defines and 
regulates the types of ‘light work’ 
children can engage in.71 

N/A
The Federal Employment of Children Act 1991 does not make 
any provision for children under the minimum age to engage 
in light work.

N/A
Balochistan and Islamabad Capital Territory have yet to 
introduce child labour legislation and therefore the federal 
law continues to apply.

·
The Khyber Pakhtunkhwa Prohibition of Employment of 
Children Act 2015 allows children to engage in light work 
from the age of 12 years alongside a family member for a 
maximum of two hours per day mainly for the purpose of 
acquiring skills, in a private undertaking or in any school 
established, assisted or recognized by the government for 
such purpose (s.3). Light work is defined as work that is not 
likely to cause harm to health or impede the physical or 
mental development of a child (s.2(j)). 

N/A
The Punjab Restriction on Employment of Children Act 2016 
does not make any provision for children under the minimum 
age to engage in light work.

N/A

The Sindh Prohibition of Employment of Children Act 2017 
includes a definition of light work (s.2(x)), but the term is not 
used in the Act and no provision is made for children under 
the minimum age to be engaged in light work. 

2.32 Provisions are in place regulating 
permissible work by children, 
including regulations defining 
minimum wages and the hours and 
conditions of work.72 ·

Under the Federal Employment of Children Act 1991, children 
who have not completed their 14th year cannot work for more 
than three hours without a one hour rest or for more than 
seven hours per day; cannot work between 7pm and 8am; 
cannot work over-time and are entitled to one day off each 
week (s.7). These restrictions apply only to children working 
in an “establishment”, defined as a shop, commercial 
establishment, workshop, factory, farm, hotel or restaurant 
(s.2). There are no similar regulations on the conditions of 
work for adolescents (15 to 18 years). 

· Balochistan and Islamabad Capital Territory have yet to 
introduce child labour legislation and therefore the federal 
law applies.

·
The Khyber Pakhtunkhwa Prohibition of Employment of 
Children Act 2015 states that adolescents (15 to under 18 years) 
cannot work more than seven hours per day, cannot work more 
than three hours without rest, cannot work between 7.00 p.m. 
to 8.00 a.m., must not be required or permitted to work over-
time and must be allowed one day holiday per week (s.6, 8).

·
The Punjab Restriction on Employment of Children Act 2016 
states that adolescents (15 to under 18 years) cannot work 
more than seven hours per day, cannot work for more than 
three hours without rest, cannot work between 7.00 p.m. and 
8.00 a.m., must not be required or permitted to work over-
time and must be allowed one day holiday per week (s.5, 6). 
Hours of work must also be arranged so as not in conflict 
with the timings of the educational or vocational institution at 
which the adolescent is enrolled (s.5(3)). 

·
The Sindh Prohibition of Employment of Children Act 2017 
states that adolescents (15 to under 18 years) cannot work more 
than seven hours per day, cannot work for more than three 
hours without rest, cannot work between 7.00 p.m. and 8.00 
a.m., must not be required or permitted to work over-time and 
must be allowed one day holiday per week (s.7, 8). Employers 
are also required to ensure that an adolescent under the age of 
16 years is undergoing compulsory schooling (s.22(1)).  
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2.33 Engaging a child under the age 
of 18 in the worst forms of child 
labour, including all work that is 
likely to jeopardize his/her health, 
safety or morals, is prohibited.73

· The Federal Employment of Children Act 1991 sets 15 as the 
minimum age for hazardous work and is not compliant with 
international standards.

· Balochistan and Islamabad Capital Territory have not 
established a minimum age for hazardous work, and as such 
the federal law continues to apply.

·
The Khyber Pakhtunkhwa Prohibition of Employment of 
Children Act 2015 states that no one under the age of 18 may 
be employed or permitted to work in any hazardous work 
included in the Schedule (s.3(2)). Hazardous work is defined 
as work that, by its nature or the circumstances in which it is 
carried out, is likely to cause harm to health, safety or morals 
of children and adolescents and includes occupations and 
processes mentioned in the Schedule (s.2).

·

The Punjab Restriction on Employment of Children Act 2016 
states that an occupier must not employ or permit a person 
under the age of 18 to perform any hazardous work (s.3(2)). 
Hazardous work is defined as work that, by its nature or the 
circumstances in which it is carried out, is likely to harm the 
health, safety or morals of adolescents and is mentioned in 
the Schedule (s.2). 

The Punjab Prohibition of Child Labour at Brick Kilns Act 
2016 acknowledges in its preamble that the environment 
at a brick kiln is hazardous for children, adversely affecting 
their growth, health and education, but it only prohibits 
employment at a brick kiln of children who have not 
completed their 14th year (s.5). 

·
The Sindh Prohibition of Employment of Children Act  states 
that no one who has not completed his/her 18th year may 
be employed or permitted to work in any hazardous work 
included in the Schedule (s.3(2)). Hazardous work is defined 
as work that, by its nature or the circumstances in which it is 
carried out, is likely to harm or jeopardize the health, safety or 
morals of children and adolescents and includes occupations 
and processes mentioned in the Schedule (s.2). 

2.34 Regulations are in place to clearly 
define prohibited, hazardous or 
harmful work.74 · The Federal Employment of Children Act 1991 includes a 

Schedule of hazardous work, but it is applicable only to 
children under 15.

· Balochistan and Islamabad Capital Territory have yet to 
introduce child labour legislation and therefore the federal 
law applies.

·
The Khyber Pakhtunkhwa Prohibition of Employment of 
Children Act 2015 includes a relatively comprehensive 
Schedule of prohibited occupations and processes, but it 
does not include brickmaking and domestic work.

· The Punjab Restriction on Employment of Children Act 2016 
includes a relatively comprehensive Schedule of Hazardous 
Work, but it does not include brickmaking and domestic work.

· The Sindh Prohibition of Employment of Children Act 2017 
includes a relatively comprehensive Schedule of Hazardous 
Work, but it does not include brickmaking and domestic work. 
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2.35 Child labour rules apply to children 
working in both the formal and 
informal sectors, including 
domestic work.75

· The Federal Employment of Children Act 1991 restrictions on 
child labour do not apply to work in family establishments or 
the informal sector.

· Balochistan and Islamabad Capital Territory have yet to 
introduce child labour legislation and therefore the federal 
law applies.

·
The Khyber Pakhtunkhwa Prohibition of Employment 
of Children Act 2015 includes a broad definition of 
“establishment” that covers both the formal and informal 
sectors, but it does not apply to small-scale agricultural 
landholdings producing mainly for self-consumption and not 
employing hired workers (s.2(d)).

· The Punjab Restriction on Employment of Children Act 2016 
applies to employment or work in any establishment, defined 
broadly to cover the formal and informal sectors (s.2).

· The Sindh Prohibition of Employment of Children Act 2017 
applies to employment or work in any establishment, defined 
broadly to cover the formal and informal sectors (s.2). 

2.36 Violations of child labour laws 
are punishable by appropriate 
penalties. It is a criminal offence to 
involve children in the worst forms 
of child labour, including slavery 
or practices similar to slavery, debt 
bondage and serfdom, forced or 
compulsory labour, and use of 
children for elicit activities such as 
drug trafficking.76

·

The penalty for violating the Employment of Children Act 
1991 is quite light (up to one year imprisonment); however, 
provincial child labour laws provide for sufficiently stringent 
terms of imprisonment reflecting the gravity of the offences.

Slavery and forced or bonded labour are penalized under the 
Penal Code 1860 (s.74, 370, 371), the Bonded Labour System 
(Abolition) Act 1992 (s.4), the Prevention of Trafficking in 
Persons Act 2018 (s.3(1)) and under provincial child labour laws. 

Federal laws do not address the use of children for illicit 
activities; however, this is penalized under the Punjab 
Restriction on Employment of Children Act 2016 (s.11(3)(c) 
and the Sindh Prohibition of Employment of Children Act 
2017 (s.14(1)(c)). 

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 
into the armed forces.77 

N/A
Pakistan does not have conscription.

2.38 The law sets a minimum age of 
at least 15 years for voluntary 
recruitment into the armed forces.78 
If voluntary recruitment of children 
under 18 is permitted, safeguards 
are in place to verify age and to 
ensure that recruitment is genuinely 
voluntary (not forced or coerced), 
fully informed, and with informed 
consent of the child’s parent/
guardian.79

·

The minimum age for voluntary military services is 16 years, 
but soldiers cannot be deployed for combat until age 18. 
However, it is not clear if there are comprehensive provisions 
in place for age verification and informed consent.

2.39 The law criminalizes the 
recruitment or use in hostilities of 
children under the age of 18 by 
armed groups.80  ·

There are no federal laws prohibiting the recruitment or 
use of children by armed groups. The Sindh Prohibition of 
Employment of Children Act 2017 (s.14(1)(a)) and the Punjab 
Restriction on Employment of Children Act 2016 (s.11(3)(a)) 
prohibit only forced or compulsory recruitment of children or 
adolescents for use in armed conflicts.
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Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion 
and female infanticide.81 · Not addressed in the law.

2.41 The law prohibits and adequately 
sanctions female genital mutilation/
cutting.82

N/A
Female genital mutilation/cutting is not addressed under 
Pakistan laws, but it is not known to be practiced.

2.42 The law prohibits and adequately 
sanctions honour crimes and 
dowry-related violence.83 It 
explicitly prohibits discriminatory 
legal defences or mitigating factors 
based on culture, religion or male 
privilege, traditional apologies, 
pardons from the families of 
victims/survivors or the subsequent 
marriage of the victim/survivor of 
sexual assault to the perpetrator.84 

·

The Pakistan Penal Code 1860 makes it an offence to give 
a female in marriage or otherwise compel her to enter into 
marriage as badal-i-sulh, wanni, swara or any other custom 
or practice in consideration of settling a civil dispute or 
criminal liability (s.310A). It also states that the penalty for 
committing intentional murder where there has been a waiver 
or compounding of right of qisas must be life imprisonment if 
the offence was committed in the name of honour (s.302, 311).

The Code of Criminal Procedure 1898 further states that the 
Provincial Government shall have no power to suspend or 
remit any sentence awarded to an offender under Chapter 
XVI of the Penal Code [offences affecting the human body] 
if the offence has been committed by him in the name or on 
the pretext of karo, kari, siyah kari or other similar customs or 
practices (s.401) and cannot suspend, remit or commute any 
sentence for rape (s.402D).

2.43 National laws identify and prohibit 
other practices harmful to children, 
and any laws, norms or practices 
(traditional, customary or religious) 
that justify or condone such 
harmful practices against children, 
promote gender-based violence 
or discriminate on the grounds of 
gender are repealed.85 ·

The Pakistan Penal Code 1860 was amended in 2011 to 
make it an offence to intentionally or knowingly cause or 
attempt to cause hurt by corrosive substance (including 
acid), punishable by not less than 14 years imprisonment and 
up to life (s.336A), and also to give a female in marriage or 
otherwise compel her to enter into marriage as badal-i-sulh, 
wanni, swara or any other custom or practice in consideration 
of settling a civil dispute or criminal liability (s.310A).

The Khyber Pakhtunkhwa Child Welfare and Protection Act 
2010 also includes a broad offence of harmful practices that 
penalizes anyone who coerces or induces any child to indulge 
in or to undertake any activity or vocation for the purposes 
of complying with a tradition or a custom that is or might be 
dangerous, harmful, hazardous or otherwise improper for any 
child (s.38).

Extraterritoriality and extradition

2.44 Offences in relation to child 
abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children apply 
to conduct committed both 
domestically and transnationally.86

·
Offences in relation to sale of children, commercial sexual 
exploitation of a child, child pornography and trafficking in 
children are not explicitly transnational, other than in relation 
to the Penal Code offences of kidnapping a person from 
Pakistan without their consent (s.360) and importing a girl 
under the age of 21 from any country outside of Pakistan for 
prostitution (s.366B). 

2.45 Penal laws allow for jurisdiction 
when the alleged offender is a 
national of that State or a person 
who has his/her habitual residence 
in its territory and/or when the 
victim is a national of that State.87 ·

The Pakistan Penal Code 1860 includes provisions on extra-
territorial jurisdiction making a person liable for offences 
under Pakistani law that are committed outside the country in 
the same manner as if such act had been committed within 
Pakistan (s.3). The Code also provides for jurisdiction for any 
offence committed by a citizen of Pakistan or any person in 
the service of Pakistan in any place without or beyond the 
country (s.4). However, it does not allow for jurisdiction where 
the victim is a national.
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2.46 Abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children are 
extraditable offences and included 
in any extradition treaty.88 ·

The Extradition Act 1972 allows for extradition of scheduled 
offences (including murder; rape; procuring or trafficking in 
women or young persons for immoral purposes; kidnapping, 
abduction and dealing in slaves; stealing, abandoning, 
exposing or unlawfully detaining children) and any offence 
listed in an extradition treaty with another State (s.2(1)
(a)). It does not explicitly allow for extradition based on an 
international convention such as the OPSC.

3. JUSTICE FOR CHILDREN

STANDARD SCORE RATIONALE

A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid by 
reason of age89 or gender.90

·

The Qanun-e-Shahadat 1984 (Evidence Act) states 
that all persons shall be competent to testify unless 
the court considers that they are prevented from 
understanding the questions put to them, or from 
giving rational answers to those questions, by tender 
years or other stipulated cause (s.3). However, it further 
states that the court shall determine the competence 
of a witness in accordance with the qualifications 
prescribed by the Injunctions of Islam as laid down in 
the Holy Quran and Sunnah for a witness and, where 
such witness is not forthcoming, the court may take 
the evidence of a witness who may be available (s.3).

3.2 Children’s evidence is not presumed 
unreliable or untrustworthy by reason 
of age alone.91

·

The Qanun-e-Shahadat 1984 states that the competence 
of a person to testify and the number of witnesses 
required in any case shall be determined in accordance 
with the injunctions of Islam as laid down in the 
Holy Quran and Sunnah (s.17 (1)). Unless, otherwise 
provided in any law relating to the enforcement 
of Hudood or any other special law, the court may 
accept, or act on, the testimony of one man or one 
woman, or such other evidence as the circumstances 
of the case may warrant (s.17 (2)). By virtue of the latter 
clause, discriminatory provisions under the Hudood 
Ordinances that gives less value to the testimony 
of a woman or girl would apply to child victims and 
witnesses giving evidence before the courts. 

3.3 Criminal proceedings against 
perpetrators of crimes against children 
can always be initiated ex officio by the 
police or prosecutor and do not require 
the consent of a parent/guardian, or 
official complaint filed by the child or a 
parent/guardian.92

·

Under Pakistani law, crimes involving violence against 
a child can be initiated ex officio and do not require 
a complaint from the victim or consent of a parent/ 
guardian. The Code of Criminal Procedure Code 1898 
distinguishes between cognizable offences (which are 
subject to arrest and investigation by the police without 
a warrant or court approval) and non-cognizable 
offences (investigation and prosecution must be 
approved by the courts). Most crimes involving 
violence against children are cognizable, including 
rape, sexual abuse, child pornography, cruelty to 
children, procuring a girl for prostitution, trafficking in 
children and child marriage offences, and the police can 
initiate an investigation on their own initiative or based 
on any information or complaint (s.155–157). For non-
cognizable offences, a magistrate can initiate a case 
based on a complaint, a police report or information 
from any other person (s.190). The only offences where 
investigation is reliant on a complaint from the victim 
are those relating to defamation, adultery and enticing 
a married woman (s.156(4)).  
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3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it is in 
the best interests of the child, taking 
into account any power imbalance and 
the vulnerability of the child or his or 
her family in consenting to a settlement, 
and does not involve harmful practices. 
Resorting to informal justice systems 
does not jeopardize children’s rights or 
preclude child victims from accessing 
the formal justice system.93

·

The Code of Criminal Procedure 1898 distinguishes 
between compoundable offences (which may be 
privately settled between the parties) and non-
compoundable offences, which cannot be withdrawn. 
Where the victim is a child, a person “competent 
to contract on the child’s behalf” can agree to a 
settlement, with the court’s approval (s.345(4)). 
Most crimes of violence against children are not 
compoundable, including rape, sexual abuse, child 
pornography, procuring a girl for prostitution, 
seduction of a child, trafficking in children, buying or 
selling a child for prostitution, child marriage offences 
and offences against children under the Prevention 
of Electronic Crimes Act 2016. However, voluntarily 
causing hurt, assault, criminal intimidation, cruelty 
to a child, forced labour and sexual harassment are 
compoundable (s.345(1), (2)).

The Code of Criminal Procedure 1898 further states 
that the Provincial Government shall have no power to 
suspend or remit any sentence awarded to an offender 
under Chapter XVI of the Penal Code [offences affecting 
the human body] if the offence has been committed in 
the name or on the pretext of karo, kari, siyah kari or other 
similar customs or practices (s.401) and cannot suspend, 
remit or commute any sentence for rape (s.402D).

In its 2016 Concluding Observations, the UN 
Committee on the Rights of the Child expressed 
concern that, although illegal, informal judicial systems 
(e.g., local jirga) continue to operate and take decisions 
about children’s lives in violation of their rights. 

3.5 The law recognizes the vulnerability 
of child victims and the need to adapt 
procedures to their special needs, and 
the best interest of the child is a primary 
consideration guiding the entire process.94

·
Pakistani laws include limited special provision for 
child victims, and there is no requirement that the best 
interest of the child be a primary consideration guiding 
the criminal justice process.

3.6 The law makes provision for child 
victims to be provided appropriate 
accompaniment and support services 
throughout the legal process, including 
legal representation and support and 
accompaniment by a parent, guardian 
or victim/witness specialist.95 

·
The Juvenile Justice System Act 2018 states that every 
child or juvenile who is the victim of an offence shall 
have the right to legal assistance at the expense of the 
State (s.3). However, there is no guarantee of children’s 
right to be accompanied and supported by a parent, 
guardian or victim support person throughout the 
criminal justice process.

3.7 Cases involving child victims and 
witnesses are required to be expedited 
and completed without undue delay.96 ·

There is no explicit requirement under Pakistani law to 
ensure that cases involving a child victim or witness 
are expedited. Under the Code of Criminal Procedure 
1898, courts are required to decide cases with respect 
to specified sexual offences within three months of 
taking cognizance of the case (s.344A).

3.8 Provision is made for measures to reduce 
hardship and assist children to give 
testimony, including: accompaniment 
throughout involvement in the justice 
process, limits on the number of 
interviews, modified court environments, 
recesses during a child’s testimony, 
hearings scheduled at times of day 
appropriate to the age and maturity of the 
child, closed court proceedings, protection 
from being cross-examined by the alleged 
perpetrator, and use of screens, close 
circuit television, video-taped statements 
and other testimonial aids.97

·

Pakistani law includes some special provisions to 
facilitate children’s evidence and reduce hardship 
while participating in criminal proceedings, but only 
in relation to sexual offences and trafficking, and their 
use is discretionary.
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The Code of Criminal Procedure 1898 states that the 
recording of information from a woman in relation 
to specified sexual offences under the Penal Code 
must be done in the presence of a female police 
officer and a female family member, with the consent 
of the complainant, and should be recorded at the 
complainant’s residence or other place convenient to 
her (s.154). In addition, trial proceedings for specified 
sexual offences must be conducted in camera 
(s.352(2)), and the Government may adopt appropriate 
measures, including holding of the trial through video 
link or usage of screens, for protection of the victim 
and witnesses (s.352(3)).

The Prevention of Trafficking in Persons Act 2018 
states that for protection of victims and witnesses the 
court may conduct proceedings in camera, seal or 
restrict access to records of the court proceedings, and 
permit evidence of a victim or witness from behind a 
screen or similar adequate means out of view of the 
accused or through a video link or the use of other 
communication technology (s.12). 

The Qanun-e-Shahadat 1984 gives the court authority 
to forbid questions that are indecent or scandalous 
(s.146), appear to be intended to insult or annoy or are 
needlessly offensive (s.147).

Under the Witness Protection, Security and Benefit 
Act 2017 (applicable only to areas in the Federation 
that are not included in any province), victims and 
witnesses of specified serious offences (including 
murder, rape, kidnapping and indecent assault on a 
child under 16 involving grievous bodily harm) who 
are admitted to a witness protection programme may 
be permitted to testify via video-conferencing.

3.9 Child victims are guaranteed the right 
to privacy, and there are restrictions 
on publication of any information that 
might identify the child.98

·

Pakistani law does not include a broad guarantee of 
the right to privacy applicable to all child victims and 
witnesses.

The Penal Code 1860 makes it an offence to print or 
publish the name or identifying information of a victim 
of a specified sexual offence, unless authorized by the 
court or the victim (s.376A). It is also unlawful to print 
or publish anything in relation to a sexual offences trial 
that is held in camera except with permission of the 
court (s.352(4)).

3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation and 
retaliation, including prohibition on 
the disclosure of information about 
the victim’s identity and whereabouts, 
and “no-contact” bail conditions or 
restraining orders.99

·

Most crimes of violence against children under the 
Penal Code 1860 and Prevention of Trafficking in 
Persons Act 2018 are non-bailable. However, there 
is no explicit requirement that the courts take a child 
victim’s safety and best interest into account as a 
primary consideration in making decisions about bail 
or in imposing conditions of bail.

Under the Witness Protection, Security and Benefit Act 
2017 (applicable only to areas in the Federation that 
are not included in any province), victims of specified 
serious offences (including murder, rape, kidnapping 
and indecent assault on a child under 16 involving 
grievous bodily harm) may be admitted to a witness 
protection programme and be protected through 
provision of a new identity, testifying with their identity 
concealed, relocation and other special arrangements 
for their security (s.4).
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3.11 Child victims have access to adequate 
procedures to seek compensation for 
damages, and the law outlines clear, 
accessible procedures for making 
compensation claims.100 ·

Under the Code of Criminal Procedure 1898, criminal 
courts can, in addition to any other sentence 
imposed, require the convicted person to pay such 
compensation as the court may determine (s.544, 
545). The Prevention of Trafficking in Persons Act 
2018 similarly states that, in convicting a person of a 
trafficking offence, the court may direct payment of 
compensation to the victim under section 545 of the 
Code (s.13).

B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the right to 
be presumed innocent until proven 
guilty, to be notified promptly of the 
charges, not to be compelled to give 
testimony or confess guilt, to present 
evidence and cross-examine witnesses, 
and to appeal against conviction and 
sentence.101 ·

The Constitution guarantees everyone, including 
children, due process rights including the right to be 
informed as soon as possible of the grounds for arrest, 
to consult and be defended by a legal practitioner of 
his/her choice (art. 10), to a fair trial and due process 
(art. 10A) and not to be compelled to be a witness 
against oneself (art. 13).

The Juvenile Justice System Act 2018 provisions on 
diversion do not fully respect children’s due process 
rights as they allow a juvenile justice committee 
(comprised of a magistrate, prosecutor, lawyer and 
probation officer) to impose measures on a child 
without his/her consent and without due process, 
including deprivation of liberty (s.9, 10).

3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate and 
distinct approach from the adult 
criminal justice system and to ensure 
that the best interest of the child is a 
primary consideration guiding the entire 
process.102

·
The Juvenile Justice System Act 2018, applicable 
throughout Pakistan, outlines a separate and distinct 
approach for handling children in conflict with the 
law. The stated purpose of the Act is to provide 
for a separate criminal justice system and social 
reintegration of juveniles, and the Act requires that the 
best interest of the child is the basis for any decision 
taken regarding him/her to ensure fulfilment of basic 
rights and needs, identity, social well-being and 
physical, emotional and psychological development 
(s.2(a)).

Section 23 of the Juvenile Justice System Act 2018 
states that the Act takes precedence over any other 
law for the time being in force. However, the Act 
does not expressly clarify that it takes precedence 
over the Hadood Ordinances, which also include 
similar language stating that they take precedence 
over any other law in force. In its 2016 Concluding 
Observations, the UN Committee on the Rights of 
the Child recommended that the Government ensure 
that the Juvenile Justice System Ordinance of 2000 
prevails over all other laws, including sharia law, 
paying particular attention to sections 11 and 12 (a) 
of the Ordinance, which both apply “notwithstanding 
anything to the contrary contained in any law for the 
time being in force”. However, this issue was not 
addressed in the drafting of the new Juvenile Justice 
System Act 2018. 
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3.14 Children have the right to the presence 
and assistance of their parents at all 
stages of the proceedings, and parents 
may be required to attend in the 
interests of the child.103 

·

The Juvenile Justice System Act 2018 does not 
guarantee children the right to the presence and 
assistance of a parent at all stages of the proceedings. 
There is no reference to having a parent present during 
police questioning and investigation. The Act requires 
the police to notify a guardian of the juvenile’s arrest 
and of his/her court appearance, but it does not require 
a parent or other guardian to be present whenever the 
police question a juvenile. Section 7 of the Act states 
that the investigating officer must be assisted by a 
probation officer or social welfare officer to prepare 
a social investigation report, but it does not explicitly 
require that they be present for any questioning.

The child’s parents are listed as persons who may 
attend the closed court proceedings, but there is no 
requirement that they be present and no power for the 
court to compel them.

3.15 Children have the right to legal or other 
appropriate assistance,104 including 
access to free legal aid under the same 
or more lenient conditions as adults.105

·

The Constitution states that no person arrested shall be 
denied the right to consult and be defended by a legal 
practitioner of his choice (art. 10(1)).

The Juvenile Justice System Act 2018 states that every 
juvenile has the right to legal assistance at the expense 
of the State. Juveniles must be informed of this right 
within 24 hours of being taken into custody. A legal 
practitioner appointed by the Government or by the 
Juvenile Court to provide legal assistance to a juvenile 
must have at least seven years standing at the bar 
(s.3).

3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106 ·

The Juvenile Justice System Act 2018 does not 
address the issue of interpreters, but under the Code 
of Criminal Procedure 1898 all accuseds are entitled 
to an interpreter whenever any evidence is given or 
proceedings conducted in a language they do not 
understand (s.361).

3.17 Children are not liable for ‘status 
offences’, meaning any conduct not 
considered an offence if committed 
by an adult such as truancy, curfew 
violations or child marriage.107 ·

The Juvenile Justice System Act 2018 does not include 
any provisions penalizing children for status offences. 

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been established108  
as at least 14 years.109 ·

The Pakistan Penal Code 1869 establishes 10 as 
the minimum age of criminal responsibility (s.82). 
Children between the ages of 10 and under 14 are not 
criminally liable if they have not attained sufficient 
maturity of understanding to judge of the nature and 
consequences of their conduct on that occasion (s.83). 

3.19 Special juvenile justice protections 
apply to all children under the age of 
18 at the time of the alleged offence, 
regardless of the nature or seriousness 
of the offence.110 ·

The Juvenile Justice System Act 2018 defines a 
“juvenile” as a child under the age of 18 who may be 
dealt with for an offence in a manner that is different 
from an adult. All special procedures and protection 
under the Act apply to all juveniles. However, it is not 
clear that age is determined at the time of the offence.
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3.20 Guidance is provided on how to make 
accurate age assessments, and the 
child has the right to the benefit of the 
doubt.111 

·
The Juvenile Justice System Act 2018 states that, where 
a person alleged to have committed an offence appears 
or claims to be a juvenile, the police must make inquiries 
to determine age based on a birth certificate, education 
certificate, other pertinent documents or, in the absence 
of documents, a medical examination report. When the 
child is brought before the court, the court must record 
its findings regarding age on the basis of the available 
record, including the report submitted by the police or 
medical examination report (s.8).

Arrest, investigation and pre-trial detention

3.21 Children have the right to be informed 
promptly of their rights and of the 
charges against them, in language they 
can understand.112 ·

The Constitution guarantees everyone who is arrested 
the right to be informed of the charges (art. 10), and 
the Juvenile Justice System Act 2018 requires that 
a juvenile be informed of his/her rights by a legal 
practitioner within 24 hours of being taken into 
custody (s.3(2)). However, there is no clear requirement 
that this information be explained to the juvenile in 
language she/he can understand. 

3.22 There are restrictions on the arrest of 
children and on police use of force, 
handcuffs and restraints against 
children.113 ·

The Juvenile Justice System Act 2018 states that no 
juvenile shall be arrested under any laws providing 
for preventative detention (s.5(2)) or under any 
circumstances be kept in a police station under police 
custody (s.6). However, there are no restrictions on 
police use of force, handcuffs or restraints. 

3.23 Police are required to immediately 
notify parents upon the arrest/
apprehension of a child.114 ·

The Juvenile Justice System Act 2018 states that as 
soon as possible after arresting a juvenile, the police 
must inform the juvenile’s guardian, “if he can be 
found”, of the arrest and of the time and date when 
the juvenile will be produced before the court (s.5). 
No alternatives are provided if the guardian cannot be 
found.

3.24 Children who are detained by the police 
have the right to challenge the legality 
of their detention before a court or other 
competent authority, and to a prompt 
decision.115 If a child is held in police 
custody, she/he must be brought before 
the court within 24 hours.116

·
The Constitution states that any person who is arrested 
and detained in custody shall be produced before 
a magistrate within 24 hours, excluding the time 
necessary for the journey, and no one can be detained 
in custody beyond that period without the authority of 
a magistrate (art. 10(2)).

3.25 Pre-trial detention (remand) may be 
used only as a last resort and for the 
shortest possible period of time,117 and 
there are clearly stated conditions for 
when pre-trial detention of a child may 
be justified.118

·

The Juvenile Justice System Act 2018 states that any 
minor or major offence committed by a juvenile is 
bailable (i.e., the juvenile may be released on bail by 
the police) (s.6(3)). However, the Act gives the court 
broad discretion to deny a juvenile bail if there are 
reasonable grounds to believe that release will “bring 
him in association with criminals or expose him 
to any other danger” (s.6(1)). In addition, juveniles 
age 16 to under 18 who are charged with a heinous 
offence (punishable by death, life imprisonment or 
imprisonment for more than seven years) cannot 
be released on bail if the Juvenile Court believes on 
reasonable grounds that the juvenile committed the 
offence (s.6(4)). 

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; placing 
the child under the custody of a parent 
or relative; or placement with a family 
or other suitable home.119 

·
Under the Juvenile Justice System Act 2018, a juvenile 
may be released on bail, with or without surety, or 
placed in the custody of a suitable person or juvenile 
rehabilitation centre under the supervision of a 
probation officer (s.6(1)). 
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3.27 The pre-trial detention of children is 
regularly reviewed (preferably every 
two weeks) and is for not more than six 
months.120 ·

The Juvenile Justice System Act 2018 requires the 
Juvenile Court to release a juvenile on bail if she/he 
has been detained for a continuous period exceeding 
six months and the trial has not been completed, but 
only if the Court is of the opinion that the trial delay is 
not occasioned by an act or omission of the juvenile or 
someone acting on his/her behalf (s.6(5)). 

Diversion

3.28 The law makes provision for pre-trial 
diversion (measures for dealing with 
children without resorting to judicial 
proceedings)121 at the discretion of 
police and/or prosecutors.122 ·

The Juvenile Justice System Act 2018 makes provision 
for diversion of any juveniles charged with a minor 
offence and of juveniles charged with major offences 
if they are 16 years of age or younger (s.9(6)). The Act 
states that the police may exercise diversion at any 
stage of their investigation and the prosecutor and the 
court can do so during the trial (s.9(2)). 

3.29 Appropriate legal safeguards are in 
place for children who are diverted.123 
Diversion can be used only where the 
child freely accepts responsibility for 
the offence, consents to the diversion 
and is given the opportunity to seek 
legal or other assistance. Completion 
of diversion results in closure of the 
case.124 ·

The Juvenile Justice System Act 2018 does not provide 
for appropriate safeguards for juveniles who are 
diverted. The consent of the juvenile is not required, 
as either the juvenile or his/her guardian can consent 
to having the matter diverted (s.9(1)). The Act does not 
require that the juvenile freely admit responsibility for 
the offence or that she/he consent to any conditions 
included in the diversion plan. Diversion measures are 
imposed, not mediated, by a juvenile justice committee 
that consists of a judicial magistrate, prosecutor, 
lawyer and probation officer/social welfare officer and 
sits at the same premises as the Juvenile Court (s.10). 
Diversion options include deprivation of liberty in a 
juvenile rehabilitation centre (s.9(4)).

3.30 The law makes provision for a range 
of community-based diversion and/or 
restorative justice programmes.125

·
The Juvenile Justice System Act 2018 does not include 
specific provision for diversion and/or restorative 
justice programmes. Juveniles who have been diverted 
may have one or more of the following measures 
imposed, with the consent of the victim: restitution of 
property, reparation of damage, written or oral apology, 
community service work, payment of a fine and the 
costs of the proceedings, written or oral reprimand and 
placement in a juvenile rehabilitation centre (s.9(4)).

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126 ·

The Juvenile Justice System Act 2018 requires the 
establishment or designation of specialized juvenile 
courts within three months of the commencement 
of the Act (s.4(1)). The Juvenile Court has exclusive 
jurisdiction to try cases in which a juvenile is accused 
of an offence (s.4(4)) and must sit at a separate place 
from ordinary courts (s.4(1)).

3.32 Children are guaranteed the right to 
have the matter determined without 
delay.127 Courts are required to make a 
final decision on the charges no later 
than six months after the child’s first 
appearance before the court.128 

·
The Juvenile Justice System Act 2018 requires the 
Juvenile Court to decide cases within six months 
of taking cognisance of the matter. If the case is not 
decided within that time period, the Juvenile Court 
must seek an extension from the High Court (s.4(8), (9)).

3.33 Courts are required to modify 
courtroom procedures and practices 
and to ensure that trials are conducted 
in an atmosphere of understanding that 
allows the child to participate fully.129 ·

The Juvenile Justice System Act 2018 provides limited 
guidance on the conduct of Juvenile Court proceedings 
or requirements that measures be taken to facilitate the 
juvenile’s participation. The Act does not include a clear 
guarantee of the juvenile’s right to participate and be 
heard and gives the Juvenile Court broad discretion to 
dispense with the juvenile’s presence if it is satisfied that 
this is “not essential for the purpose of the trial” (s.11(4)).
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3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130 ·

The Juvenile Justice System Act 2018 requires the 
Juvenile Court proceedings to be closed, with only 
staff and officers of the Court and parties to the 
proceedings present (s.11). 

Sentencing

3.35 The law includes a statement of guiding 
principles to be taken into account when 
sentencing a child, requiring that any 
order be appropriate to the child’s well-
being and proportionate to both the 
child’s circumstances and the office, and 
reinforcing that the aims of sentencing 
are reconciliation, rehabilitation, and 
promoting the child’s reintegration 
into family and society, rather than 
punishment. 131

·

The Juvenile Justice System Act 2018 does not include 
a statement of guiding principles for sentencing 
juveniles but states that, in making an order, the court 
must “keep in view the best interest of the child” 
(s.15).

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider a 
report on the child’s background and 
circumstances.132 ·

The Juvenile Justice System Act 2018 requires 
probation officers to prepare a report for the Juvenile 
Court on the juvenile’s character and educational, 
social and moral background; any admission made 
by the juvenile to the offence; any evidence that 
the juvenile committed the offence; all legal and 
appropriate assistance provided to the juvenile; steps 
taken for mediation or compromise with the victim 
and the possibility of settlement; and the possibility of 
sending the juvenile to a juvenile rehabilitation centre 
or releasing him/her on probation (s.14). 

3.37 The law states that deprivation of liberty 
may be used only as a last resort,133 and 
only for children who have committed a 
violent offence, or have been involved 
in persistent serious offending.134

·
The Juvenile Justice System Act 2018 states that no 
juvenile may be committed to prison (s.16(2)) but does 
not include the principle of deprivation of liberty as last 
resort or impose any limitations on the use of custodial 
orders. 

3.38 Any period of deprivation of liberty is 
for the shortest appropriate period.135 

·
The Juvenile Justice System Act 2018 does not require 
that any period of deprivation of liberty be for the 
shortest appropriate period. The Act states only that 
juveniles may be placed in a juvenile rehabilitation 
centre until they turn 18 or until the completion of the 
imprisonment period, whichever comes earlier (s.15(e)). 
It is not clear if this means no juvenile can be subject 
to an order past his/her 18th birthday, or if the juvenile 
upon attaining that age would be transferred to prison. 

3.39 A wide range of dispositions are 
available, with broad flexibility given 
to the courts, including: care, guidance 
and supervision orders; counselling; 
probation; community service work; 
compensation and restitution; treatment 
orders; and educational and vocational 
training programmes.136

·

The Juvenile Justice System Act 2018 states that the 
Juvenile Court may: release the juvenile if the victim 
or complainant pardons him/her; order community 
service, compensation to the victim, restitution of 
property or counselling; release the juvenile on 
probation for good conduct and place him/her under 
the care of a guardian, a suitable person or a juvenile 
rehabilitation centre; or make an order sending 
the juvenile to a centre until she/he attains the age 
18 years or until the completion of the period of 
imprisonment, whichever comes earlier (s.15).

3.40 The law prohibits corporal punishment 
and other forms of cruel, inhuman or 
degrading punishment as a sanction for 
children in conflict with the law.137 ·

The Pakistan Penal Code 1860 and the Code of Criminal 
Procedure 1898 provide for the penalty of qisas: a 
punishment causing similar hurt at the same part of 
the body of the convicted person as she/he caused to 
the victim. The Penal Code states that no qisas can 
be ordered when the offender is under the age of 18 
(s.308(a), 307(a)). The Abolition of the Punishment of
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Whipping Act 1996 prohibits whipping as a sentence 
under any law, but it does not apply to the Federally 
Administered Tribal Areas (FATA), where children 
may be sentenced to whipping under the Frontier 
Crimes Regulation 1901 (s.6, 12). The Abolition of the 
Punishment of Whipping Act 1996 also does not apply 
to hadd offences (s.3), which apply to children from 
puberty. Whipping is used as punishment under the 
Offence of Qazf (Enforcement of Hadd) Ordinance 1979 
(s.7), the Offence of Zina (Enforcement of Hudood) 
Ordinance 1979 (s.5), the Prohibition (Enforcement 
of Hadd) Ordinance 1979 (s.11, 25) and the Offences 
Against Property (Enforcement of Hudood) Ordinance 
1979 (s.17, 21). The Offences Against Property 
(Enforcement of Hudood) Ordinance also provides for 
amputation (s.9). 

In its 2016 Concluding Observations, the UN 
Committee on the Rights of the Child expressed 
serious concern that sharia law allows children to be 
subjected to punishment for hadood offences that 
includes amputation, whipping, stoning and other 
forms of cruel and degrading punishment.

3.41 Children are not subject to life 
imprisonment.138

·
The Juvenile Justice System Act 2018 does not 
prohibit life imprisonment of children. The Act states 
that juveniles may be placed in a juvenile rehabilitation 
centre until they turn 18 or until the completion of 
the imprisonment period, whichever comes earlier 
(s.15(e)). It is not clear if this means no juvenile can be 
subject to an order past his/her 18th birthday, or if the 
juvenile upon attaining that age would be transferred 
to prison.

3.42 The death penalty may not be imposed 
for a crime committed by a person 
under 18 regardless of his/her age at the 
time of the trial or sentencing or of the 
execution of the sanction.139 

·
The Juvenile Justice System Act 2018 states that the 
death penalty cannot be imposed on any person who 
was under 18 at the time of the commission of the 
offence (s.16).

Children deprived of liberty

3.43 There are binding, detailed standards 
for all children deprived of their liberty, 
in line with the UN Rules for the 
Protection of Juveniles Deprived of 
Liberty (Havana Rules), to ensure that 
children are treated with humanity and 
respect for their inherent dignity, and in 
a manner which takes into account the 
needs of persons of his or her age.140

·

The Juvenile Justice System Act 2018 requires the 
establishment of specialized observation homes 
and juvenile rehabilitation centres and also makes 
provision for certification of centres managed or 
controlled by NGOs (s.20). Observation homes are 
for temporary detention of juveniles during the 
investigation and pending trial (s.2(p)). Juvenile 
rehabilitation centres are for juveniles found guilty by 
the Juvenile Court and include certified institutions, 
training institutions and borstals. The Act states that 
these should provide education and vocational training 
for the juveniles’ mental, moral and psychological 
development (s.2(k)). Girls must be kept in centres 
established exclusively for females (s.17).

The Act prohibits juveniles from being placed in 
handcuffs, fetter or given corporal punishment while 
in custody (s.16). However, it makes a broad exception 
allowing the use of handcuffs and solitary confinement 
for up to 24 hours for juveniles over the age of 16 
years involved in a heinous offence where there is 
reasonable apprehension of escape (s.16(2)).
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Apart from these provisions, the Act does not outline 
minimum standards of care for children in detention 
or custody. The Act states that the Government may 
make rules for the implementation of the Act (s.24), 
but as yet no detailed federal rules have been issued. 
Some provinces had existing legislation on “borstals” 
(Balochistan Borstal Institutions Act 2014, Khyber 
Pakhtunkhwa Borstal Institutions Act 2012, Sindh Borstal 
Schools Act 1955) and it is not clear whether state-level 
rules continue to apply to juvenile rehabilitation centres. 

3.44 Children have the right to be separated 
from adults in all places of detention, 
including police custody.141 

·
The Juvenile Justice System Act 2018 does not include 
an explicit statement that juveniles must be separated 
from adults in all places of detention. However, it 
requires the Government to establish separate places 
of detention for juveniles (observation homes and 
juvenile rehabilitation centres) and states that juveniles 
who are arrested must be kept in an observation home 
(s.5(1)), must not under any circumstances be kept in a 
police station under police custody or in jail (s.6(1)) and 
cannot be committed to prison (s.16(2)).

3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects of 
their treatment.142

·

The Juvenile Justice System Act 2018 does not 
address complaints procedures for children deprived 
of their liberty. The Balochistan Borstal Institutions Act 
2014 states that inmates must have an opportunity 
to make a request or complaint to an independent 
and impartial authority, without censorship as to 
substance, in such manner as may be prescribed 
(s.12). The Khyber Pakhtunkhwa Borstal Institutions 
Act 2012 requires a visiting committee to visit 
borstal institutions at least once a month to hear the 
complaints of inmates (s.10).

3.46 There is an effective system for 
independent inspection and monitoring 
of all places where children may be 
deprived of their liberty, including 
unannounced inspections by an 
external, independent body.143

·

Under the Juvenile Justice System Act 2018, the 
stipulated functions of the juvenile justice committees 
include inspecting observation homes and juvenile 
rehabilitation centres and giving directions to the 
officer-in-charge for the measures to be taken for 
the welfare and social reintegration of juveniles kept 
under his/her supervision (s.10(b)). The Act also states 
that a member of the committee may, without prior 
permission, inspect an observation home or juvenile 
rehabilitation centre in order to report to the Juvenile 
Court or the committee on measures being taken 
for social reintegration, health, education or other 
conditions of the inmates (s.22). However, there is no 
explicit requirement for regular periodic inspections.

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144

·
The Juvenile Justice System Act 2018 does not 
guarantee reintegration support for juvenile but states 
that the Government may certify an already established 
association or society in any local area for social 
reintegration or rehabilitation of a juvenile offender 
who is released on parole or discharged from a juvenile 
rehabilitation centre and may regulate activities and 
functions in the prescribed manner (s.20(3)). 

Records and privacy

3.48 Children in conflict with the law have 
the right to have their privacy protected 
at all stages of the proceedings.145 The 
publication of any information that 
might lead to the identification of the 
child is prohibited.146

·
The Juvenile Justice System Act 2018 makes it an 
offence to print or publish the name or identifying 
information about a juvenile, but it includes a broad 
exception allowing publication to be authorized by the 
juvenile or his/her next-of-kin, the court and by any 
police officer acting in good faith for the purposes of 
an investigation (s.13). 
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3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third parties, 
except for those directly involved in 
the investigation, adjudication and 
disposition of the case.147

·
The Juvenile Justice System Act 2018 does not 
address confidentiality of records in juvenile cases.

3.50 The use of a child’s criminal record in 
subsequent criminal proceedings is 
prohibited once the child is an adult,148 
and the law provides for automatic 
removal of a child’s name from the 
criminal records upon reaching the age 
of 18.149 

·
The Juvenile Justice System Act 2018 states that a 
juvenile offender convicted under the Act must not 
suffer any disqualification attached to a conviction for 
an offence under any law (s.19). However, it does not 
specifically address the use of a child’s criminal record 
in subsequent proceedings once the child is an adult.

C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge and 
remedy violations and abuses of 
their rights, including child-friendly 
complaints mechanism, and children 
are able to initiate legal proceedings 
either on their own or through a legal 
representative.150

·

Under the Constitution, anyone, including a child, can 
challenge a violation of their fundamental rights before 
the Supreme Court (art. 184) or High Court (art. 199). 

The National Commission on the Rights of the Child 
Act 2017 established a National Commission on 
the Rights of the Child with authority to inquire into 
violations of child rights and to recommend that a 
relevant agency or department initiate proceedings 
(s.15(e)). However, it has no explicit authority to 
institute court proceedings on behalf of a child to 
enforce or protect the child’s rights. 

Under the Civil Procedure Code (Order XXXII), any 
suit by a person under the age of 18 must be instituted 
through a “next friend”, and if a minor is a defendant 
the court must appoint a proper person to be guardian 
for the suit. The guardian must not have an interest in 
the matters adverse to that of the minor. Where there 
is no other person fit and willing to act as guardian, 
the court may appoint any of its officers to be such a 
guardian. 

3.52 The best interest of the child is 
the primary consideration in any 
administrative or judicial decision 
relating to care, custody, guardianship, 
adoption and protection of a child.151 

·

The Guardians and Wards Act 1890 does not include 
an explicit statement of the best interest principle, but 
it does say that when dealing with applications for 
guardianship, the court must be satisfied that “it is 
for the welfare of a minor that order should be made” 
(s.7(1)). In appointing or declaring a guardian for a 
minor, the court must be guided by what, consistent 
with the law to which the minor is subject, appears in 
the circumstances to be for the welfare of the minor. 
In considering what will be for the welfare of the 
minor, the court must have regard to the age, sex and 
religion of the minor, the character and capacity of 
the proposed guardian and his nearness of kin to the 
minor, the wishes, if any, of a deceased parent and any 
existing or previous relations of the proposed guardian 
with the minor (s.17). 

The Balochistan Child Protection Act 2016 (s.4(2)) 
and the Khyber Pakhtunkhwa Child Protection and 
Welfare Act 2010 (s.16(3)) state that the paramount 
consideration in any decisions about the care and 
custody of children in need of protection is the best 
interest of the child, but there is no similar requirement 
under the child protection laws in other provinces.
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3.53 Children have the right to participate 
in an effective and meaningful way in 
matters affecting them, including the 
right to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making regarding 
their care, custody, guardianship, and 
protection, having regard for their age 
and maturity.152

·

The Guardians and Wards Act 1890 states that if a 
minor is old enough to form an intelligent preference, 
the court may (but is not required) to consider that 
preference in making decisions about the appointment 
of a guardian (s.17(3)). 

The Balochistan Child Protection Act 2016 (s.4(3)), 
Islamabad Capital Territory Child Protection Act 2018 
(s.17(1)(d)) and Khyber Pakhtunkhwa Child Protection 
and Welfare Act 2010 (s.16(2)) require that the views 
of the child be taken into consideration when making 
decisions on alternative care placement and protective 
actions, but there is no similar requirement under the 
Punjab or Sindh laws.  

3.54 Competent authorities are required to 
take measures to facilitate informed 
participation of children in decision-
making, including ensuring that 
the child has received all relevant 
information about his/her rights, 
and consulting the child in person, 
if necessary privately, or through 
other persons or bodies, in a manner 
appropriate to the child’s age and 
understanding.153

·

Neither the Civil Procedure Code nor the Guardians 
and Wards Act 1890 include provisions to facilitate 
children’s informed participation in family and other 
civil proceedings that impact on them.

3.55 Children have the right to their own 
legal counsel and representation (e.g. 
guardian ad litem), in their own name, 
in proceedings where there is, or could 
be, a conflict of interest between the 
child and the parent or other legal 
guardian.154

·
Under the Civil Procedure Code (Order XXXII), the 
court must appoint a “next friend” or guardian where 
a child is a direct party to civil proceedings (plaintiff or 
defendant). But no provision has been made to appoint 
independent legal representation for a child in family 
or other proceedings that affect him/her.

3.56 Children’s right to privacy is guaranteed 
and there are restrictions on publication 
of any information that might identify a 
child involved in civil proceedings.155 ·

Provincial laws include provisions to protect children’s 
privacy in care and protection proceedings, but there 
is no similar provision to protect children’s privacy in 
family or other civil proceedings.
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Mandate for prevention, early intervention and response services 

1.1 The law includes a statement of 
the government’s obligation to 
support families in their child-
rearing responsibilities, and to 
protect children from all forms 
of violence, abuse, neglect or 
exploitation.1 ·

The Constitution of the Democratic Socialist Republic of Sri 
Lanka provides that the State shall recognize and protect the 
family as the basic unit of society. The State must promote 
with special care the interests of children and youth, so as 
to ensure their full development (physical, mental, moral, 
religious and social) and to protect them from exploitation and 
discrimination (art. 27(12), (13)). 

The International Covenant on Civil and Political Rights Act 
further guarantees every child the right to be protected from 
maltreatment, neglect, abuse or degradation (s.5(c)).

1.2 A government focal point has 
been designated to coordinate 
child protection services,2 
defined broadly to encompass 
a full continuum of prevention, 
mitigation and response services. 
These services aim to strengthen 
the ability of parents in the 
protection, care and development 
of their children, and to support 
the recovery and reintegration of 
children who have experienced 
any form of violence, abuse, 
neglect or exploitation.3

·

The National Child Protection Authority Act established 
a National Child Protection Authority (NCPA) (s.2) with 
responsibility for: advising the government on policies and 
measures for the prevention of child abuse and the protection 
and treatment of children who are victims of abuse; raising 
awareness on child abuse; monitoring the implementation of 
laws relating to all forms of child abuse; monitoring the progress 
of all investigations and criminal proceedings relating to child 
abuse; recommending measures to address the humanitarian 
concerns relating to children affected by armed conflict, 
including measures for their mental and physical well-being 
and reintegration into society; taking appropriate steps where 
necessary for securing the safety and protection of children 
involved in criminal investigations and criminal proceedings; 
receiving complaints from the public relating to child abuse 
and where necessary, referring complaints to the appropriate 
authorities; maintaining a national database on child abuse; 
and supervising and monitoring all religious and charitable 
institutions providing child care services (s.14). The NCPA’s 
functions relate only to “child abuse”, defined narrowly as any 
act or omission that would amount to an offence under specified 
provisions of the Penal Code, Employment of Women, Young 
Persons and Children Act, the Children and Young Persons 
Ordinance, the Education Ordinance, and the involvement of a 
child in armed conflict that is likely to endanger the child’s life or 
cause physical or emotional harm (s.39).

The NCPA’s functions are primarily advisory and it does not 
have a specific mandate for the delivery of child protection 
services (other than general prevention and awareness). 
However, the Act does broadly authorize the NCPA to receive 
and refer complaints of child abuse and to “take appropriate 
steps where necessary to secure the safety and protection 
of children involved in criminal investigations and criminal 
proceedings” (s.14(j)).

Level 1: 
Legislative 
framework is 
non-compliant

Level 2: 
Legislative framework 
is weak on compliancy, 
with significant gaps or 
inconsistencies

Level 3: 
Legislative framework is 
moderately compliant, 
with only minor gaps or 
inconsistencies

Level 4: 
Legislative 
framework 
complies with 
standards
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In addition to the NCPA, the Children and Young Persons 
Ordinance (CYPO) outlines the functions and powers of 
probation officers (under the Ministry of Women and 
Children’s Affairs (MoWCA), Department of Probation and 
Childcare Services) in relation to children in need of care and 
protection and children in conflict with the law. However, 
the CYPO lacks a statement of the Department’s mandate 
and responsibilities with respect to child protection services, 
beyond the authority of officers to respond in individual cases 
and the Minister’s mandate to establish “certified schools” 
and register approved schools.

The mandate of the Ministry of Women and Children’s 
Affairs is further detailed in Extraordinary Gazette 1933/13 
of 2015, which outlines the role of MOWCA in managing 
and coordinating child protection services. In particular, 
the Ministry is responsible for formulation of policies, 
programmes and projects, monitoring and evaluation in 
regard to child care and protection; implementation and 
strengthening of laws and policies for the prevention of 
women and child abuse; and formulation and implementation 
of plans, programmes and projects to promote the rights 
of vulnerable children in line with national policies and 
international standards, thereby ensuring equal opportunities 
for them. 

1.3 The designated agency has 
clear authority to monitor and 
regulate child protection service 
providers (government and non-
government).4

·

Existing provisions with respect to monitoring and regulating 
child protection service providers relate primarily to residential 
care facilities and not other child protection service providers.

The Children and Young Persons Ordinance does not include 
provisions on monitoring and regulation of child protection 
service providers other than certified schools and approved 
schools. The responsibilities of the Ministry of Women and 
Children’s Affairs with respect to child protection is more 
clearly stated under Extraordinary Gazette 1933/13 of 2015, 
which mandates the MOWCA to monitor and evaluate 
programmes relating to child care and protection, but not 
explicitly to monitor and regulate all child protection service 
providers (government and non-government).

Under the National Child Protection Authority Act, the NCPA 
National Child Protection Authority has general authority to 
supervise and monitor all religious and charitable institutions 
providing child care services (s.14) and to enter and inspect 
any institution providing child care services or any premises 
(including a hospital or maternity home) suspected of being 
used for the purpose of child abuse or illegal adoption (s.34). 
However, this mandate is limited to institutions providing 
alternative care and not other child protection service 
providers.

The Voluntary Social Service Organizations (Registration 
and Supervision) Act provides for compulsory registration, 
inspection and supervision of all voluntary social service 
organizations (defined to include all non-government 
organizations providing relief and services to orphans and 
the destitute) by the Registrar of Voluntary Social Service 
Organizations. However, this is a general NGO registration and 
not specialized oversight of child protection service providers.



367

SRI LA
N

KA

STANDARD SCORE RATIONALE

Report, assess, respond: Procedures and services

1.4 There is a definition of the 
circumstances where children are 
in need of care and protection 
that encompasses children under 
18 years who are orphaned or 
without parental care and who 
have experienced, or at risk of, all 
forms of violence, abuse, neglect 
and exploitation.5 

·

Section 34 of the Children and Young Persons Ordinance 
defines children in need of care and protection in outdated 
and moralistic language as a child (under 14) or young person 
(14 to under 16) who: has no parent or guardian or whose 
parent is unfit or not exercising proper care and the child 
is falling into bad association, exposed to moral danger, or 
beyond control; is the victim of a scheduled offence (including 
kidnapping, sexual abuse, sexual exploitation, trafficking and 
causing bodily injury) or lives in the same household where 
such an offence has been committed against a child;  or who 
is the victim of an offence has been committed under section 
77 (punishment of vagrants preventing children from receiving 
education). It does not include children who are orphaned, 
abandoned or neglected (unless they are “falling into bad 
association” or “exposed to moral danger”), or children who 
are at risk of or have experienced all forms of violence unless 
a specified criminal offence under the Penal Code can be 
proved. No provision is made for the care and protection of 
children 14 to under 18.

The National Child Protection Authority Act defines child 
abuse, for the purpose of its mandate, as any act or omission 
that would amount to an offence under specified provisions 
of the Penal Code, Employment of Women, Young Persons 
and Children Act, the Children and Young Persons Ordinance, 
the Education Ordinance, and the involvement of a child in 
armed conflict that is likely to endanger the child’s life or cause 
physical or emotional harm (s.39).

The definition under the draft Child Protection and Justice 
Bill more clearly includes children who are at risk of, or have 
experienced, physical, sexual or emotional abuse or neglect, 
but retains outdated language such as “exposed to moral 
danger,” “destitute” and “begging for alms” (s.9). 

1.5 The law makes provision for 
reporting children in need of 
care and protection, including 
an accessible mechanism for 
children/families to request 
assistance, and mandatory 
reporting for professionals 
working with children.6

·

The Children and Young Persons Ordinance does not make 
any provision for mandatory reporting of children in need of 
care and protection or for the establishment of an accessible 
mechanisms for children and families to request assistance. 
One of the functions of the NCPA under the National Child 
Protection Authority Act is to receive complaints of child abuse 
from the public and refer them to appropriate authorities as 
necessary (s.14(k)) but there is no reporting obligation on 
professionals working with children. 

The Code of Criminal Procedure Act requires the public to 
report the commission, or intention to commit, specified 
crimes under the Penal Code (s.21) but this does not include 
offences against children such as cruelty to children, sexual 
abuse, sexual exploitation, abduction or trafficking. 

The Penal Code includes a provision on mandatory reporting 
of child abuse but it applies only to persons having charge, 
care, control or possession of premises being used for the 
commission of an act constituting the abuse of a child under 
the age of 18 (s.286C). “Child abuse” is not defined.

The Prevention of Domestic Violence Act makes provision for a 
child who has (or is likely to be) a victim of domestic violence 
(or a parent, guardian, person with whom the child resides, 
person authorized by the NCPA or police officer on behalf of 
the child) to apply to the court for an interim protection order 
or protection order (s.2). However, no provision is made for 
mandatory reporting where a child has experienced or is at 
risk of domestic violence.

SRI LANKA
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The draft Child Protection and Justice Bill requires anyone 
who becomes aware of a child in need of care and protection 
to report to one of a range of government officers (s.10), 
but does not make provision for a child-friendly reporting 
mechanism (such as a helpline). Reports are referred on to 
the police, rather than the child protection authority. There is 
no mandatory reporting from specified professionals working 
with children, with a penalty for non-compliance.

1.6 There are clearly defined 
procedures for referral, 
assessment/investigation and 
inter-agency cooperation in 
responding to children in need 
of care and protection, and for 
making decisions about what 
support and interventions are 
appropriate and necessary in the 
child’s best interest.7

·

The Children and Young Persons Ordinance outlines 
procedures for police or authorized persons to bring a child 
or young person believed to be in need of care and protection 
before the Juvenile Court (s.35). Police officers or any person 
authorized by the court may also take a child or young person 
to a “place of safety” and detain him/her there until he/she 
can be brought before the Court (s.37). Where a child or young 
person is brought before the Juvenile Court, the police must 
notify the probation officer (s.17).

Apart from these enforcement procedures for removing 
children and producing them before the Juvenile Court, 
no provision is made under the CYPO for assessment, 
inter-agency referral and decision-making about the care 
and protection of a child. MoWCA has developed National 
Guidelines on Case Management, but the principles, 
procedures and approach to care planning and decision-
making have not been entrenched in law. 

The draft Child Protection and Justice Bill retains this primary 
focus on procedures for bringing a child in need of care and 
protection before the courts (s.11) but provides more detail on 
the process for inquiry by a probation officer, production of an 
Interim Social Report and proposed care plan, the convening 
of institutional case conferences and community conferences, 
and production of Final Social Reports for the court (s.14–17). 

1.7 Guidance is provided on how to 
accurately assess the age of a 
child to ensure that children are 
afforded the protection they are 
entitled to under law.8 ·

The Children and Young Persons Ordinance states that where 
a person is brought before any court otherwise than for the 
purpose of giving evidence, and it appears that he/she is a 
child or young person, the court must make due inquiry as to 
the age of that person, and for that purpose must “take such 
evidence as may be forthcoming” (s.80(1)). However, it does 
not provide further guidance to the courts on making accurate 
age assessments.

The draft Child Protection and Justice Bill retains this same 
language.

1.8 The right of children to express 
their views and to participate in 
decision-making about their care 
and protection is guaranteed.9

·
The Children and Young Persons Ordinance does not 
guarantee children the right to participate in decision-making 
about their care and protection or to be heard by the court 
before a care and protection order is issued. Provisions under 
section 9 on children’s participation in proceedings before the 
Juvenile Court apply only to children charged with an offence.

The draft Child Protection and Justice Bill would require 
the wishes and feelings of the child to be ascertained in all 
circumstances (s.2(c)).
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1.9 The law makes provision for 
a range of care, recovery and 
reintegration services for 
children, including immediate 
crises needs and ongoing 
support relating to their physical 
and mental health, safety, 
repatriation/family reunification 
or alternative care, education, 
vocational training and life skills, 
and legal assistance.10

·

The Children and Young Persons Ordinance does not stipulate 
the types of care, recovery and reintegration services that 
should be available to children in need of care and protection, 
and their families. Available responses to children and young 
people in need of care and protection include temporary 
detention in a “place of safety” (s.37), placement in an 
approved school, certified school or with a “fit person,” and/
or supervision by a probation officer or other person (s.35). 
In the latter case the probation officer must visit the child at 
reasonable intervals and “advise, assist, and befriend” the 
child and, when necessary, endeavour to find him/her suitable 
employment (s.38). The draft Child Protection and Justice Bill 
does not address this gap.

The Assistance to and Protection of Victims of Crime and 
Witnesses Act states that where necessary resources are 
available, a victim of crime (including a child) is entitled 
to claim and obtain from the State any required medical 
treatment, including appropriate medical services, medicine 
and other medical facilities, in respect of physical or mental 
injury, harm, impairment or disability suffered as a result of 
being a victim of crime and for necessary rehabilitation and 
counselling services (s.4(2)).

The International Covenant on Civil and Political Rights Act 
guarantees every child the right to have legal assistance 
provided by the State at the State's expense in criminal 
proceedings affecting the child, but only “if substantial 
injustice would otherwise result“ (s.5(d)).

1.10 The law emphasizes preventing 
family separation and 
preserving family unity as 
an important component of 
the child protection system. 
Before resorting to separation, 
provision is made for less 
intrusive interventions aimed at 
supporting parents and restoring 
or enhancing the family’s 
capacity to take care of the child, 
unless separation is necessary to 
protect the child.11 ·

The National Policy on the Alternative Care of Children 
emphasizes family preservation, prevention of family 
separation, and strengthening of family support services. 

However, the Children and Young Persons Ordinance has yet 
to be amended to align with these policy statements. The 
Ordinance focuses primarily on rescue and removal of children 
and court-mandated orders for the care and custody of children. 
No provision is made for family-based intervention and 
support other than general supervision and “befriending” by 
a probation officer. The CYPO and Code of Criminal Procedure 
Act give the courts broad discretion to remove a child from 
parental care with no preference for family preservation or for 
enabling children to remain or return to the care of their parents 
unless that is not in the best interest of the child. 

The draft Child Protection and Justice Bill is also primarily 
focused on rescue and removal of children and legal 
enforcement procedures, and does not clearly prioritize 
family-based interventions. However, it does state that no 
public or private institution should do anything that would 
sever an existing close and protective relationship between 
a child and his/her parent or guardian or undermine parental 
responsibility in caring for a child (s.3).

1.11 The law provides for care and 
protection orders or other 
formal interventions, including 
restraining orders and removal 
of the child or perpetrator where 
necessary to protect the child 
from significant harm and in the 
child’s best interest.12 ·

The Children and Young Persons Ordinance states that 
where the Juvenile Court determines that a child or young 
person is in need of care and protection, it can order that the 
child be sent to an approved school or certified school (if 12 
years or older); commit the child to the care of a relative or 
other fit person; order the parent or guardian to enter into a 
recognisance to exercise proper care and guardianship; and/
or place the child under the supervision of a probation officer 
(s.35). These responses are framed in punitive terms and are 
effectively the same as those used for children in conflict with 
the law. Section 21 requires the court, when dealing with a 
child, to “have regard to the welfare of the child” and to take 
steps for removing the child from “undesirable surroundings” 
but does not explicitly require that the response be guided by 
the best interest of the child as a primary consideration.
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The Code of Criminal Procedure Act also authorizes the court to 
order a child victim of child abuse to be kept in a place of safety 
(defined to include a remand home) pending the trial (s.451A).

Under the Prevention of Domestic Violence Act an interim 
protection order or long-term protection order can be issued 
for a child who has been (or is likely to be) a victim of 
domestic violence. Protection orders can prohibit a person 
from entering the child’s residence, school or place of 
employment; from contacting or attempting to contact the 
child; and from engaging in any other conduct detrimental 
to the safety, health or well-being of the child (s.11). The 
court can also require the perpetrator to attend mandatory 
counselling sessions, psychotherapy or other forms of 
rehabilitative therapy as may be available and require 
monitoring by a social worker, family counsellor, probation 
officer or family health worker (s.12).

The International Covenant on Civil and Political Rights 
Act states that in all matters concerning children, whether 
undertaken by public or private social welfare institutions, 
courts, administrative authorities or legislative bodies, the best 
interests of the child shall be of paramount importance (s.5(2)).

The draft Child Protection and Justice Bill would update the 
types of care and protection orders the court can impose.  
As part of the recognisance, the court can order the parents 
to comply with any rehabilitative measures recommended 
by the probation officer. The court can also place the child 
with a foster carer, place the child under the supervision of a 
probation officer or other responsible citizen, or order the child 
to be placed in an Approved Voluntary Children’s Home (but 
not an approved school or certified school) for up to two years 
(s.19(4)). The draft Bill includes a clearer articulation of the 
best interest principle (s.2).

1.12 Any decision regarding the 
removal of a child against the 
wishes of his or her parents 
must be made by competent 
authorities and subject to judicial 
review. In any such proceedings, 
the child, parents and other 
interested parties have the right 
to participate in the proceedings 
and make their views known.13 ·

Under the Children and Young Persons Ordinance decisions 
about removal of a child in need of care and protection are 
made by the Juvenile Court. Children removed by the police 
or other authorized officer must be brought before the court 
(s.37(1)) for an interim order, however no time frame is 
stipulated. No provision is made for the right of the child and 
his/her parents to be heard in care and protection proceedings 
under the CYPO or before an order is made by a criminal court 
under section 451A of the Code of Criminal Procedure Act 
committing a child victim to place of safety pending trial.

The draft Child Protection and Justice Bill does not address 
this gap as it makes it optional (rather than mandatory) for the 
court to conduct an oral inquiry and summons relevant parties 
(including the child and parents) before making a care and 
protection order (s.19(1)).

The National Policy for Alternative Care of Children 
emphasizes active participation of parents in decision-making, 
but national laws have not yet been amended to align with it. 

1.13 The decision is regularly 
reviewed, with the aim of 
promoting the child’s return to 
parental care, once the original 
causes of removal have been 
resolved.14 ·

The Children and Young Persons Ordinance does not require 
that care and protection orders be subject to regular review 
and does not include the explicit aim of returning the child to 
parental care once the cause of removal has been resolved. 
Orders committing a child or young person to an approved 
or certified school are for a fixed period of three years (s.42).  
Orders placing the child in the care of a fit person remain in 
force until the child is 16 (s.46(3)) but may be discharged at 
the discretion of the minister (s.57(3)) or varied or revoked by 
application to the court (s.57(4)). 
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The National Policy for Alternative Care of Children requires 
regular review of alternative care placements and promotion 
of family reunification, but the Children and Young Persons 
Ordinance has yet to be amended to give effect to this policy, 
as all court orders committing a child to a certified school are 
for a fixed period of three years.

The draft Child Protection and Justice Bill does not require 
regular review of care and protection orders but removes the 
mandatory three-year duration for residential placements.

Alternative care

1.14 There is a legal obligation on 
the State to provide alternative 
care for children without parental 
care or who cannot in their best 
interest be permitted to remain in 
parental care.15

·

The Children and Young Persons Ordinance (s.50, 51) 
authorizes the government to establish approved and certified 
schools and children’s homes. There is no explicit statement 
in law of the State’s obligation to provide a full range of 
alternative care options for all children under 18 who are 
without parental care. However, the draft National Policy on 
the Alternative Care of Children outlines the government’s 
commitment to ensuring a comprehensive range of alternative 
care options for children deprived of care and protection or at 
risk of being so. It acknowledges that the Government is the 
“upper guardian” of children and is responsible for ensuring 
that all government and non-governmental stakeholders 
are guided in their decision- making process by the Policy. 
Pursuant to the 13th Amendment to the Constitution, 
responsibility for alternative care now rests with provincial 
councils and is regulated by sub-national legislation.

1.15 A competent government 
authority has been designated 
to ensure the supervision of 
the safety, well-being and 
development of any child placed 
in alternative care.16

·

Responsibility for supervising children in alternative care is 
regulated by sub-national legislation. The central government 
has developed a Model Voluntary Children’s Home Statute 
to guide provincial councils in drafting their own laws. The 
Model Statute gives provincial commissioners of probation 
and child care services oversight over voluntary children’s 
homes (s.3) but not children in other forms of alternative care.

The draft National Policy on the Alternative Care of Children 
provides guidance to provinces on the legal reforms, policy 
guidelines and minimum standards that must be developed 
to ensure the highest quality of alternative care services. 
The Policy acknowledges that the Government is the “upper 
guardian” of children and is responsible for ensuring that all 
government and non-governmental stakeholders are guided 
in their decision- making process by the Policy. It commits 
the government to review, revise and develop guidelines and 
monitoring standards for the formal monitoring and enforcing 
of standards for all forms of alternative care. However, this is 
a non-binding policy document, the government’s obligations 
are framed in very general terms, and these commitments 
have not been entrenched in law (other than in relation to 
residential care).

Under the National Child Protection Authority Act, the NCPA 
National Child Protection Authority has general authority to 
supervise and monitor all religious and charitable institutions 
providing child care services (s.14). This appears to apply 
only to residential “institutions” and does not extend to 
government-run residential care. 

Under the Children and Young Persons Ordinance, the 
MoWCA regulates remand homes and certified schools. No 
provision is made under the Ordinance to ensure the well-
being of children placed with a “fit person”, but this would 
now fall under provincial legislation.
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Under the Adoption of Children Ordinance, the divisional 
secretary is responsible for maintaining a register of all 
children who are in the care of a registered custodian (s.26). 
The minister can also authorize officers to “visit and examine” 
the child and inquire into his/her treatment and welfare (s.23).

1.16 A range of emergency, short-
term and long-term alternative 
care options are provided for and 
regulated by the law, including 
kinship care, respite care, foster 
care, supervised independent 
living arrangements, adoption/
kafalah, and residential care.17

·
Sri Lanka law makes provision for the short- and long-term 
placement of a child with a relative or other “fit person” 
(Children and Young Persons Ordinance 1939), for long-term 
placement with a registered custodian (Adoption Ordinance), 
for legal adoption (Adoption of Children Ordinance 1941), 
and for residential care in a “place of safety” (Children and 
Young Persons Ordinance 1939; Code of Criminal Procedure 
Act), approved school or certified school (Children and Young 
Persons Ordinance 1939) or a Children’s Home (Provincial 
Voluntary Children’s Home Statutes). Children in need of 
care and protection and children in conflict with the law may 
both be “detained” in the same remand homes, approved 
schools and certified schools. There are no provisions under 
national laws for respite care or for the operation of a foster 
care system (including proactive recruitment, training and 
accreditation of foster parents). The draft Child Protection and 
Justice Bill includes new provisions for foster care and would 
require that children in need of care and protection be placed 
in Approved Voluntary Children’s Homes rather than certified 
schools and approved schools.

The draft National Policy on the Alternative Care of Children 
outlines the Government’s commitment to developing a range 
of alternative care options for children, including kinship 
care, foster care, “family-like care” in residential settings 
that resemble family environments (including safe houses, 
emergency shelters, group homes, and volunteer homes), 
respite care and adoption. The policy specifies provisions 
for expanding family based and family-like alternative care 
provisions including formalized kinship and emergency foster 
care, while assessing each residential care setting with a view 
to making them more family-like and child friendly. 

In its 2018 Concluding Observations on Sri Lanka’s State 
Party Report, the UN Committee on the Rights of the Child 
recommended that the government establish a system of 
foster care for children who cannot stay with their families, 
with a view to reducing the high rate of institutionalization of 
children, to implement mechanisms to expand and stimulate 
the reintegration of children into their families, and to ensure 
that children in need of care are under no circumstances 
placed together with children in conflict with the law.

1.17 Standards of care are in place 
for all alternative care providers. 
Care standards for residential 
care facilities ensure quality and 
conditions that are conducive to 
the child’s development, such as 
individualized and small-group 
care.18 ·

The draft National Policy on the Alternative Care of Children 
provides general guidance on quality of care for children in 
alternative care and promotes the development of family-like 
environments within the existing residential care facilities. 
It commits the government to reviewing all existing laws, 
minimum standards and guidelines related to alternative care 
policies to align with the policy, and developing new standards 
and guidelines where necessary to accommodate different 
forms of alternative care. However, as yet, binding standards 
have not been issued for all forms of alternative care.

The Children and Young Persons Ordinance authorizes 
the minister to make rules regarding the management, 
administration, inspection, and control of remand homes, 
approved schools, and certified schools (s.52) and on the 
duties of “fit persons” (s.57). However, no rules have been 
issued.
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Pursuant to the 13th Amendment to the Constitution, 
responsibility for regulating alternative care now rests 
with provincial councils (PCs) regulated by sub-national 
legislation. The Central Government developed a Model 
Voluntary Children’s Home Statute to guide PCs on how to 
prepare and adopt their own laws, including a Schedule 
with minimum standards of care that children’s homes must 
comply with. However it relates only to standards for non-
government residential care facilities and not other forms of 
alternative care, and focuses primarily on staffing and physical 
infrastructure requirements rather than quality of care.

The Guidelines and Standards for Childcare Institutions in Sri 
Lanka, published by the NCPA in 2013, also outline criteria for 
the establishment of child care institutions, standards with 
respect to quality of caregivers and staff, quality of care for 
children and for the physical environment but these are not 
binding and do not appear to have informed the Model Statute. 

In its 2018 Concluding Observations, the UN Committee on 
the Rights of the Child recommended that the government 
establish a uniform set of standards for all public and private 
institutions and voluntary homes. 

1.18 All alternative care providers 
must be registered with and 
authorized by the social welfare 
or other competent authority.19

·

Approval and registration of alternative care providers 
is guided by Provincial legislation. The Model Voluntary 
Children’s Home Statute requires non-government Children’s 
Homes for orphans, deserted or destitute children to be 
inspected, approved and registered by the Commissioner and 
makes it an offence for any person or organization to establish 
or maintain a children’s home without a certificate of approval 
(s.2, 29).  However, this relates only to registration of non-
government children’s homes and not other alternative care 
providers (e.g., foster families). 

The Adoption of Children Ordinance requires anyone other 
than a natural parent who takes care, custody or control of 
child (defined as a person under the age of 14) to apply to 
an “authorized officer” to be approved and registered as 
the child’s custodian (s.19). However, an authorized officer 
is defined broadly as any government agent, assistant 
government agent, magistrate or unofficial magistrate or any 
officer of the department of health.

1.19 The law requires independent 
inspection and monitoring of 
all children in alternative care, 
including frequent scheduled and 
unannounced visits.20

·

The draft National Policy on the Alternative Care of Children 
states that all alternative care providers should be subjected 
to adequate inspection and safety checks. Provincial laws 
govern details with respect to monitoring and inspection 
requirements. The Model Voluntary Children’s Home 
Statute requires regular, independent inspection of all 
registered children’s homes by inspectors appointed by the 
Commissioner and also makes provision for the appointment 
of “visitors” (s.12–14). However, it does not address 
monitoring of children in other forms of alternative care.

Under the National Child Protection Authority Act, the NCPA 
National Child Protection Authority has general authority to 
enter and inspect any institution providing childcare services 
or any premises (including a hospital or maternity home) 
suspected of being used for the purpose of child abuse or 
illegal adoption (s.34). This appears to apply only to residential 
“institutions” and does not extend to government-run forms 
of residential care.
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The Children and Young Persons Ordinance states that the 
minister may (but is not required to) appoint “visitors” for 
remand homes and certified schools” (s.48(2), 51(2)(b)). 
There is no provision for regular, independent monitoring 
and inspection of these homes, or for monitoring of children 
placed with a “fit person”.

Under the Adoption of Children Ordinance, the minister 
may (but is not required to) authorize officers to periodically 
visit children who are in the care of a registered custodian, 
including entering and inspecting at any reasonable time of 
the day, any premises where the child lives or works (s.23).

Under the Human Rights Commission of Sri Lanka Act, the 
Human Rights Commission has authority to monitor the 
welfare of persons detained and regularly inspect places 
of detention (s.11) and reportedly undertakes regular and 
unannounced visits to Children’s Homes as part of its 
monitoring mechanism.

In its 2018 Concluding Observations on Sri Lanka’s State 
Party Report, the UN Committee on the Rights of the Child 
recommended that the government monitor the quality of 
care provided to children in residential care by means of 
unannounced visits where children are heard without the 
presence of staff. 

1.20 There is a standard process 
and criteria for the referral 
or admission of a child to an 
alternative care setting governed 
by the principles of necessity and 
suitability. This ensures children 
are admitted to alternative care 
only after all possible means of 
keeping them with their parents 
or extended family have been 
exhausted, and acceptable and 
justified reasons for entry into 
care exist.21

·

The process for admission of children to alternative care 
is governed primarily by provincial legislation, guided by 
the Model Voluntary Children’s Home Statute. The draft 
National Policy on the Alternative Care of Children explicitly 
incorporates the principles of necessity and suitability and 
requires the establishment of strong gatekeeping mechanisms 
ensuring that every option is considered to keep a child 
within his or her own parental home prior to alternative care 
services. It also emphasizes the need for a comprehensive 
assessment and multidisciplinary team approach to 
determine the necessity of placement. However, these policy 
statements have not been entrenched in law. The Model 
Voluntary Children’s Home Statute prohibits any child from 
being admitted to a registered children’s home without prior 
approval of the Commissioner, except in cases where the 
child’s life, health or safety are threatened (s.15), but does 
provide details with respect to the assessment and decision-
making process.

The Adoption of Children Ordinance prohibits anyone from 
taking care, custody or control of a child (defined as a person 
under the age of 14) of whom he/she is not a natural parent 
unless he/she has first applied to an “authorized officer” and 
has been approved and registered as the child’s custodian 
(s.19). The authorized officer (defined as a government 
agent, assistant government agent, magistrate or unofficial 
magistrate or any officer of the department of health) must 
undertake an inquiry and determine whether the placement 
of the child is “in the interests of the child”. This requirement 
does not apply to children taken into care by relatives, 
by virtue of a court order, or by an orphanage, approved 
institution or registered children’s home or institution (s.29).

The Children and Young Persons Ordinance and Code of 
Criminal Procedure Act give the courts broad discretion to 
commit children to residential care facilities without clear 
guidance on acceptable and justifiable reasons for doing so. 



375

SRI LA
N

KA

STANDARD SCORE RATIONALE

1.21 The law requires that alternative 
care decisions be based on the 
best interest of the child and 
take into account the nature and 
quality of the child’s attachment 
to his/her family, the family’s 
capacity to safeguard the child’s 
well-being and harmonious 
development, the child’s need 
or desire to feel part of a 
family, the desirability of the 
child remaining within his/her 
community and country, the 
child’s cultural, linguistic and 
religious background, and the 
child’s relationships with siblings, 
with a view to avoiding their 
separation.22

·

The International Covenant on Civil and Political Rights 
Act states that in all matters concerning children, whether 
undertaken by public or private social welfare institutions, 
courts, administrative authorities or legislative bodies, the best 
interests of the child shall be of paramount importance (s.5(2)). 
The draft National Policy on the Alternative Care of Children 
similarly requires all decisions about the placement of a child 
to be based on a best interest determination. However, this 
requirement has not been incorporated into the Children and 
Young Persons Ordinance, the Adoption of Children Ordinance 
or the Model Voluntary Children’s Home Statute and there is 
no comprehensive list of factors to consider in making best 
interest determinations. The Adoption of Children’s Ordinance 
states that a child must not be placed with a registered 
custodian unless it is determined to be “expedient, after 
such inquiry as he may deem necessary, in the interests of 
the child” (s.19(2)) but this falls short of a clear statement 
of the best interest principle. The only factor required for 
consideration in determining a child’s placement is the child’s 
religion (CYPO, s.39, 46; Orphanages Ordinance, s.15).

In its 2018 Concluding Observations on Sri Lanka’s State 
Party Report, the UN Committee on the Rights of the Child 
recommended that the government ensure adequate safeguards 
and clear criteria, based on the needs and the best interests of 
the child, for determining placement in alternative care.

1.22 The law prohibits the recruitment 
and solicitation of children 
for placement in residential 
care by agencies, facilities or 
individuals.23 ·

The process for admission of children to alternative care is 
governed primarily by provincial legislation, guided by the 
draft National Policy on the Alternative Care of Children and 
the Model Voluntary Children’s Home Statute. The Model 
Voluntary Children’s Home Statute prohibits any child from 
being admitted to a registered children’s home without prior 
approval of the Commissioner (s.15), but does not expressly 
prohibit recruitment or solicitation of children.

1.23 The use of residential care is 
limited to cases where such a 
setting is specifically appropriate, 
necessary and constructive for 
the individual child concerned 
and in his/her best interest.24  

·

The draft National Policy on the Alternative Care of 
Children expressly incorporates the principles of necessity 
and suitability. A stated goal of the Policy is to prevent 
institutionalization and progressively eliminate long-term 
institutional care, except in special circumstances. The Policy 
emphasizes progressively eliminating long-term institutional 
care, except in special circumstances, and emphasizes 
expanding family based and family-like alternative care 
provisions and making residential care facilities more family-
like and child friendly. 

However, legislation has not yet been aligned with these policy 
statements.  The Children and Young Persons Ordinance 
(applicable only to children under 16) and Code of Criminal 
Procedure Act give the courts broad discretion to commit 
children to residential care facilities without clear guidance 
on acceptable and justifiable reasons for doing so. The Model 
Voluntary Children’s Home Statute prohibits any child from 
being admitted to a registered children’s home without prior 
approval of the Commissioner (s.15) but does not provide 
guidance on principles or criteria for decision-making.

1.24 Children have the right to be 
involved in any decision about 
their placement, and to have 
their views given due weight in 
accordance with their evolving 
capacities.25

·
The draft National Policy on the Alternative Care of Children 
expressly recognizes that a child has the right to participate 
in all decisions regarding his/her placement within his/her 
evolving capacity. If a child is too young to make decisions, is 
orphaned or does not have kin for support, designate a court 
appointed advocate to help him/her make informed choices. 
However, this policy statement has not been incorporated into 
law.
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The Children and Young Persons Ordinance and Code of Criminal 
Procedure Act give the courts broad discretion to make orders 
about the care of a child without guaranteeing the child the right 
to be heard or requiring that their views be given due weight. 

The Model Voluntary Children’s Home Statute does not include 
any provision for children to participate in decision-making 
about their placement.

The Adoption of Children’s Ordinance requires a child over 
the age of 10 years to consent to his/her adoption (s.3(5)) or 
placement with a registered custodian (s.19(d)). With respect 
to adoption (but not approval of a custodian), the court is also 
required to give due consideration to the wishes of the child, 
having regard to his/her age and understanding (s.4(a)).

1.25 All children who are in alternative 
care have individual care plans 
and are subject to regular, 
periodic reviews (preferably at 
least every three months) of their 
placement and of the care and 
treatment being provided.26 

·

The draft National Policy on the Alternative Care of Children 
stresses the importance of the consistent implementation of 
case conferencing mechanisms to review placements but does 
not specifically require that all children have an individual care 
plan or stipulate a time frame for periodic reviews. The NCPA 
Guidelines and Standards for Child Care Institutions 2013 state 
that every child must have a care plan, to be reviewed every 
three months by the Child Placement Committee (s.5.1), but 
these guidelines are non binding.

National laws have not yet been aligned with these policy 
statements. Neither the Children and Young Persons 
Ordinance nor the Adoption of Children’s Ordinance require 
that all children in alternative care have an individual care 
plan or require the periodic review of their placement. The 
requirement for individual care plans and periodic review has 
not been addressed in the Model Children’s Home Statute. 

1.26 Children separated from their 
parents are entitled to maintain 
personal relations and direct 
contact with them, unless this 
is contrary to the child’s best 
interest.27 ·

The draft National Policy on the Alternative Care of Children 
states that children in alternative care settings should be 
given access to updated information about their biological 
families as well as opportunities to retain contact with their 
parents/guardians. A parent/guardian (or in situations where a 
parent/guardian is unavailable, a child’s kin or court appointed 
guardian) must agree to mandatory visits to his or her child 
in out-of-home placements at least once a month until 
reunification and to maintain regular contact with the child. 

However, the right of children in alternative care to maintain 
contact with their parents has not been entrenched in law and 
is not addressed in the Model Children’s Home Statute.

1.27 Children in care have access 
to an effective and impartial 
mechanism whereby they can 
notify complaints or concerns 
regarding their treatment or 
conditions of placement.28

·

The sample minimum standards appended to the Model 
Children’s Home Statute require all homes to have an 
accessible children’s complaints box, but this applies only to 
children in non-government children’s homes and not other 
forms of alternative care.

The Guidelines and Standards for Child care Institutions 2013 
issued by the NCPA state that children accommodated in the 
child care institution should be given an opportunity to make 
complaints, suggestions or express their views regarding 
staff members or regarding other children anonymously and 
require establishment of an accessible complaints mechanism. 
However, this applies only to children in residential care, and 
these guidelines are not binding. 

In its 2018 Concluding Observations on Sri Lanka’s State 
Party Report, the UN Committee on the Rights of the Child 
recommended that the government provide accessible 
channels for reporting maltreatment, sexual abuse and 
exploitation of children in residential care.
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Adoption, guardianship, kafalah and surrogacy

1.28 A competent authority has 
been designated to oversee the 
adoption/guardianship process, 
including determination of a 
child’s adoptability, assessment 
of the child’s needs, selection 
of the most appropriate 
environment for the child, and 
observation of the relationship 
between the child and 
prospective parents before the 
arrangement is finalized.29

·

The Adoption of Children Ordinance does not designate 
a competent authority to oversee domestic adoption 
placements. The Commissioner of Probation and Child Care 
Services is responsible for arranging intercountry adoption 
placements (s.3(6)). 

1.29 The law prohibits or restricts 
private and independent 
adoption arrangements.30 ·

The Adoption of Children Ordinance does not prohibit or 
restrict domestic private adoption arrangements and any 
person may apply directly to the court to adopt a child of their 
choosing (s.2). The Commissioner of Probation and Child Care 
Services is responsible for selecting the child in intercountry 
adoptions (s.3(6)(b)). 

1.30 Adoptions/guardianships must 
be approved by the court or other 
competent authority based on a 
full assessment of the child and 
the prospective parents.31 

·
The Adoption of Children Ordinance requires that all 
adoptions be approved by the District Court but a report from 
the Commissioner of Probation and Child Care Services on the 
“social and psychological aspects of the adoption” (including 
a home study report on the adoptive parents) is required only 
with respect to intercountry adoptions (s.3(6)). 

1.31 The consent of the birth parents 
to adoption/guardianship must 
be fully informed and voluntary. 
The law prohibits any form of 
inducement or coercion, and 
requires that parents receive 
counselling before giving their 
consent.32 ·

The Adoption of Children Ordinance requires the consent 
of each of the child’s parents or guardians (s.3(3)).  Prior 
to making an adoption order the court must be satisfied 
that every person whose consent is necessary understands 
the nature and effect of the adoption order i.e., that it will 
permanently deprive them of parental rights. The court 
must also be satisfied that no person has received or agreed 
to receive any payment or reward in consideration for the 
adoptions (s.4). However, their consent is not explicitly 
required to be free and voluntarily given and no provision has 
been made for counselling birth parents prior to obtaining 
their consent. 

The Penal Code criminalizes the payment of money or any 
other consideration to obtain the consent of a pregnant 
women to an adoption, procuring a child for adoption by 
intimidation of the mother or any other person (s.360D).

1.32 All children have a right to 
express their views on the 
proposed adoption/guardianship 
having regard to their age and 
capacity, and an age has been 
set at which children’s consent to 
adoption is required.33 

·
The Adoption of Children Ordinance requires that children 
over the age of 10 consent to their adoption (s.3(5)). The court 
is also required to give due consideration to the wishes of the 
child, having regard to the age and understanding of the child 
(s.4(b)). 

1.33 The best interest of the child is 
the paramount  consideration 
in any decision about adoption/
guardianship of a child.34

·
The Adoption of Children Ordinance states that the court must 
be satisfied that the adoption order will be “for the welfare of 
the child” (s.4(b)). 

The International Covenant on Civil and Political Rights Act 
more concretely states that in all matters concerning children, 
whether undertaken by public or private social welfare 
institutions, courts, administrative authorities or legislative 
bodies, the best interests of the child shall be of paramount 
importance (s.5(2)). 
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1.34 Where permitted, intercountry 
adoption/guardianship is 
considered only if it has been 
determined that the child cannot 
be placed in a foster or an 
adoptive family or cannot in any 
suitable manner be cared for in 
the child's country of origin.35 ·

The Adoption of Children Ordinance states that an adoption 
order may be made in favour of an applicant who is not a 
citizen of Sri Lanka and not domiciled or resident in Sri Lanka 
if no other person who is a citizen or resident has applied to 
adopt the child (s.3(5A)) and the court is satisfied that there 
are “special circumstances” that justify making the adoption 
order (s.3(6)(b)). Only children who have been in an orphanage 
or children’s home for at least five years are eligible for 
intercountry adoption (s.3(6)). This does not fully reflect the 
subsidiarity principle since it requires only that no one else 
has applied to adopt the child, rather than a comprehensive 
determination of whether the child can be placed in a foster 
family, adoptive family, or otherwise provided suitable care 
within Sri Lanka. The minimum period a child is required to be 
in residential care is very long and precludes the intercountry 
adoption of infants regardless of what may be in the best 
interest of the child.

1.35 Intercountry adoptions, if 
permitted, are managed in 
accordance with The Hague 
Convention on the Protection 
of Children in the Context of 
Intercountry Adoption or similar 
safeguards.36 Analogous and 
appropriate safeguards are in 
place for non-residents seeking 
guardianship of a child.

·

Sri Lanka has ratified the Hague Convention and declared 
the Commissioner of Probation and Child Care Services of 
the Department of Probation and Child Care Services as the 
competent authority.

The Adoption of Children’s Ordinance includes some of the 
Hague Convention safeguards but is not fully compliant. 
Section 3(6) states that the child must be “selected” by 
the Commission of Probation and Child Care Services and 
requires adoption authorities in the applicants’ country of 
residence to prepare a home study report. However, the 
Ordinance does not include comprehensive procedures for 
establishing that a child is adoptable, for determining whether 
intercountry adoption is in the child’s best interest and for 
independent matching through exchange of information 
with other central authorities. Moreover, it does not explicitly 
require that prospective adoptive parents apply to and be 
approved by the adoption authorities in their country of 
residence; does not require proof that the central authority in 
the applicant’s country of residence agrees that the adoption 
can proceed and that the child will be permitted to enter and 
reside permanently in that country; does not make provision 
for issuing adoption compliance certificates; and does not 
prohibit direct contact between prospective adoptive parents 
and birth parents or anyone else with care of the child. 

1.36 If adoption agencies operate 
within the country, provision 
is made for their accreditation 
and for effective monitoring 
of activities to guarantee their 
transparency and accountability.37 

N/A

1.37 Sale or trafficking in children 
that results in illegal adoptions/
guardianships, including 
improper financial gain from 
adoption and improperly 
inducing consent for the adoption 
of a child, are prohibited by law 
and appropriately sanctioned.38 ·

The Penal Code identifies a number of offences in relation 
to adoption, including: arranging for or assisting a child to 
travel to a foreign country without the consent of his parent or 
lawful guardian; obtaining the consent of a pregnant woman 
with money or any other consideration; recruiting a woman 
or couple to bear children; falsification of birth registration; 
procuring children from hospitals, shelters for women, clinics, 
nurseries, day care centres or other child care institutions 
for money or other consideration, or procuring a child for 
adoption from any such institution or centre, by intimidation 
of the mother or any other person; or impersonating the 
mother or assisting in such impersonation (s.360D). The 
offences are punishable by up to 20 years imprisonment. The 
offence of trafficking in children does not include trafficking for 
the purposes of adoption (s.360C).
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1.38 A comprehensive legal 
framework is in place to regulate 
surrogacy, if permitted, with 
appropriate safeguards to 
prevent the sale of or traffic 
in children in the context of 
surrogacy and to ensure that 
the best interest of the child 
is a primary consideration 
in all decisions with respect 
to parentage and parental 
responsibilities. 39

·

Sri Lanka has no laws governing surrogacy.

The Penal Code makes it an offence, “for the purpose of 
placing any person in adoption” to recruit a woman or a 
couple to bear children (s.360D(iii)).

2. PROHIBITION OF ALL FORMS OF VIOLENCE AGAINST CHILDREN

STANDARD SCORE RATIONALE

Physical and emotional abuse, neglect and maltreatment

2.1 Physical abuse of children 
is clearly defined in law and 
prohibited (including the use 
of any physical force intended 
to cause some degree of pain 
or discomfort, however light), 
and the criminal law on assault 
applies equally to children 
and adults with no defence for 
corporal punishment, reasonable 
correction or “chastisement” of 
a child.40 

·

Sri Lankan law does not include a clear definition of physical 
abuse of a child. Physical abuse could constitute the offence of 
causing hurt (s.310), assault (s.342), cruelty to children (s.308A) 
or criminal force (s.341) contrary to the Penal Code.  However, 
section 82 of the Penal Code excuses any act done in good faith 
for the benefit of a child under the age of 12 years by or with the 
consent of his/her parent, guardian or other person with lawful 
charge of the child, provided that it doesn’t involve intentionally 
causing death or voluntarily causing grievous hurt (s.82).

The Children and Young Persons Ordinance also reaffirms the 
right of a parent, teacher or other person having lawful control 
or charge of a child to administer punishment (s.71(6)).

2.2 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited within the home/
family.41

·

Sri Lankan law does not fully prohibit corporal punishment of 
children within the home and family.

The Penal Code makes it an offence for anyone having custody, 
charge or care of a child under 18 to wilfully assault, ill-treat, 
neglect, or abandon the child in a manner likely to cause 
suffering or injury to health (including injury to, or loss of, 
sight or limb or organ of the body or any mental derangement) 
(s.308A). The offence is punishable by not less than 2 years and 
not more than 10 years imprisonment. This prohibits corporal 
punishment of children in their home or family (including in 
alternative care), but only if it results in suffering or injury. 

The Children and Young Persons Ordinance also includes the 
offence of cruelty to children and young persons, defined as 
someone with the custody, charge, or care of any child or young 
person who wilfully assaults, ill-treats, neglects, abandons, 
or exposes the child in a manner likely to cause him/her 
unnecessary suffering or injury to health (s.71). Section 71(6) 
further states that nothing in this section shall be construed 
as affecting the right of any parent teacher, or other person 
having lawful control or charge of a child or young person to 
administer punishment. The penalty is significantly lower (up to 
3 years imprisonment) than under the Penal Code.
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2.3 Corporal punishment and other 
cruel or degrading punishment or 
treatment of children is explicitly 
prohibited in schools.42

·

Sri Lankan law does not fully prohibit corporal punishment of 
children in schools. As noted above, both the Penal Code (s.82) 
and Children and Young Persons Ordinance (s.71(6)) permit 
corporal punishment of a child by a teacher or person with 
“charge” of a child. The illustration provided under the offence 
of criminal force in the Penal Code states that a schoolmaster 
who flogs a student “in the reasonable exercise of his 
discretion” is not using force illegally (s.341 (i)).

Circulars No. 17/2005 and 12/2016 issued by the Ministry of 
Education state that corporal punishment should not be used in 
schools, but this has not been entrenched in law.

2.4 Corporal punishment and other 
cruel or degrading punishment or 
treatment is explicitly prohibited 
in residential care facilities for 
children.43

·

The Guidelines and Standards for Childcare Institutions in Sri 
Lanka 2013, issued by the NCPA state that excessive force should 
not be used to control or discipline a child (s.3.10.1) and prohibit 
the use of corporal punishment to discipline a child (s.3.10.2). 
However, it is not clear if these standards are binding. The National 
Policy on the Alternative Care of Children does not expressly 
prohibit corporal punishment but calls for the development of 
guidelines to ensure that all alternative care settings do not allow a 
child to be subjected to behavioural management techniques that 
are “punishable by law” and implement a standardized behaviour 
management system focused on redirection and positive 
reinforcement. Pursuant to the Penal Code (s.82) and Children and 
Young Persons Ordinance (s.71(6)), a person having lawful control 
or charge of a child, including staff of a residential care facility, can 
use physical punishment, provided it does not cause grievous hurt.

2.5 Corporal punishment and other 
cruel or degrading punishment 
or treatment of children is 
explicitly prohibited in all places 
of custody/detention.44

·

The Corporal Punishment (Repeal) Act eliminated whipping 
as a sentence imposed by the court in respect of any offence 
(s.3) and repealed the use of corporal punishment in prisons 
under the Prisons Ordinance 1877. However, this does not 
apply to children and young people detained in remand homes, 
approved schools and certified schools.  Pursuant to the 
Penal Code (s.82) and Children and Young Persons Ordinance 
(s.71(6)), a person having lawful control or charge of a child, 
including staff of custody/detention centres, can use physical 
punishment, provided it does not cause grievous hurt.

The National Policy on the Alternative Care of Children, which 
applies to children in conflict with the law in places of custody/
detention, does not expressly prohibit corporal punishment 
but calls for the development guidelines to ensure that all 
alternative care settings do not allow a child to be subjected to 
behavioural management techniques that are “punishable by 
law” and implement a standardized behaviour management 
system focused on redirection and positive reinforcement.

The Youthful Offenders (Training Schools) Ordinance authorizes 
the Minister to make regulations for discipline in training 
schools (s.14), but it is not clear if regulations have been issued 
under that provision, or in relation to approved schools and 
certified schools under the CYPO. 

2.6 The law clearly defines and 
prohibits mental or emotional 
abuse of a child.45

·

Sri Lankan law lacks a clear and comprehensive definition of 
emotional abuse of a child. 

Emotional abuse may be punishable under the Penal Code 
offence of cruelty to children, which defines "injuries” to include 
psychological or mental trauma (s.308A).

For the purposes of determining entitlement to a protection 
order, the Prevention of Domestic Violence Act defines domestic 
violence to include any emotional abuse, committed or caused 
by a person within the environment of the home or outside and 
arising out of the personal relationship. “Emotional abuse” is 
defined as a pattern of cruel, inhuman, degrading or humiliating 
conduct of a serious nature directed towards a person (s.23).
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2.7 The law clearly defines and 
prohibits neglect or negligent 
treatment of a child.46 

·

The Penal Code offence of cruelty to children and young 
persons includes neglect by a parent or caregiver if likely to 
cause suffering or injury to health, but the Code does not define 
what constitutes neglect (s.308A). The Code also makes it an 
offence for a parent or person with the care of a child under 
the age of 12 to expose or leave the child in any place with the 
intention of abandoning the child (s.308).

The Children and Young Persons Ordinance also prohibits neglect 
of a child under the offence of cruelty to children and young 
persons (s.71(1)). A parent or other person legally liable to maintain 
a child or young person is deemed to have neglected the child in 
a manner likely to cause injury to his health if, having sufficient 
means for the purpose, the parent fails to provide adequate food, 
clothing, medical aid or lodging for the child (s.71(3)).

2.8 The law clearly defines and 
prohibits torture or other cruel, 
inhuman or degrading treatment 
of children to obtain information 
or extract a confession from a 
child, or as a form of discipline, 
control or sentencing within the 
criminal justice system.47 ·

The Constitution states that no person shall be subjected 
to torture or to cruel, inhuman or degrading treatment or 
punishment (art. 11). 

The Convention Against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment Act makes it an offence for 
any person to torture another person, including anyone who 
attempts, aids, or conspires to commit torture (s.2). Torture is 
defined broadly in line with international standards as any act 
done by, at the initiation of, or with the consent or acquiescence 
of, a public officer which causes severe pain, whether physical 
or mental, done for the purpose of obtaining information or a 
confession, for punishing a person for an act that he/she or a 
third person committed, for intimidating or coercing a person, 
or for any reason based on discrimination.

Sexual abuse and exploitation

2.9 An appropriate age of consent 
to sexual activity has been 
established that is the same for 
boys and girls, and that balances 
the need to protect the child with 
recognition of his/her evolving 
capacities.48

·

Under the Penal Code the age of consent for the purposes of the 
offence of rape (applicable only to sexual intercourse between 
a man and a woman) and “grave sexual abuse” is 16 years 
(s.363(e)), 365B(aa)), or over the age of 12 years where the girl is 
married to the man and they are not judicially separate (s.363(e)). 
Voluntarily engaging in carnal intercourse against the order of 
nature is an offence regardless of consent (s.365).  Statutory rape 
protections apply only to girls, there is no legal recognition of 
male rape, and the penalization of consensual sexual acts “against 
the order of nature” discriminates against LGBTQ teenagers.

In its 2018 Concluding Observations on Sri Lanka’s State 
Party Report, the UN Committee on the Rights of the Child 
recommended that the government take prompt measures to 
revise article 363 of the Penal Code to criminalize statutory rape 
of boys, combat discrimination against lesbian, gay, bisexual, 
transgender and intersex children, including by decriminalizing 
consensual same-sex sexual acts, and remove the exception to 
statutory rape related to marital status.

2.10 The definition of rape and other 
sexual offences is based on the 
lack of freely given consent.49 · The Penal Code defines rape and grave sexual abuse as acts 

done without consent and states that evidence of resistance 
such as physical injuries is not essential to prove that sexual 
intercourse took place without consent (s.363, 365B).

2.11 Consent of a child (over the 
age of consent) is not valid if 
force, coercion or threats were 
used, or the perpetrator abused 
a position of trust, authority 
or situation of vulnerability or 
dependence (including mental or 
physical disability).50

·
For the purposes of rape and grave sexual abuse under the 
Penal Code, a victim’s consent is not valid if it was induced by 
use of force, intimidation, threats, or intoxication, but not where 
the accused abused a position of trust or authority. Section 
364 provides for an aggravated penalty for rape committed by 
someone who takes advantage of a position of authority or who 
works for a children’s home or other place of custody.  
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2.12 All forms of child sexual abuse 
are penalized (including contact 
and non-contact sexual acts, 
and all penetrative and non-
penetrative sexual acts), and the 
law provides equal protection to 
boys and girls.51 ·

Under the Penal Code, the offence of rape applies only to an act of 
sexual intercourse by a man with a woman, without her consent 
(s.363).  Rape of a girl under 18 carries an aggravated penalty of 
10 to 20 years imprisonment (s.364(e)), or 15 to 20 years where 
the offender is related to the child (s.364(3)). Other forms of sexual 
penetration and sexual touching against both boys and girls are 
penalized under the offence of grave sexual abuse, which carries 
an aggravated penalty of between 7 and 20 years imprisonment 
if committed against a child (s.365B). Carnal intercourse against 
the order of nature committed by an adult against a child under 16 
(including boys) is punishable by imprisonment for 10 to 20 years.

2.13 Marital rape is recognized as 
a crime, without prescribing a 
lesser punishment.52 · Under the Penal Code, marital rape is only an offence where 

the couple is judicially separated (s.363(a)). Pursuant to section 
36(e), statutory rape does not apply where a child over the age 
of 12 is married to the alleged offender.

2.14 The law includes provision 
to prevent criminalizing 
adolescents of similar ages for 
factually consensual and non-
exploitative sexual activity,53 for 
example, through a defence of 
‘peer consent’ for children under 
the legal age of consent. 

·
The Penal Code does not provide for a defence of peer consent 
but does allow for a reduced penalty of less than 10 years 
imprisonment for a male under the age of 18 who commits 
an act of rape with a girl under 16 years if the intercourse was 
consensual (s.363). There is no similar mitigation for children 
who commit grave sexual abuse (sexual acts that do not 
constitute intercourse between a man and a woman).

2.15 Sexual harassment is prohibited, 
and is defined to include 
unwelcome sexual behaviour 
such as physical contact and 
advances, sexually coloured 
remarks, showing pornography 
and sexual demands, whether by 
words or actions.54 

·
The Penal Code makes it an offence to sexually harass a 
person by assault or use of criminal force, or to cause sexual 
annoyance or harassment by the use of words or actions. The 
offence is defined to include unwanted sexual advances by 
words or action used by a person in authority (s.345).

The Prohibition of Ragging and other Forms of Violence in 
Educational Institutions Act, which prohibits sexual harassment 
in schools, defines it as the use of criminal force, words or 
actions to cause sexual annoyance.

2.16 Commercial sexual exploitation 
of a child is a distinct offence 
and is defined broadly as the 
use of a child in sexual activities 
for remuneration or any other 
form of consideration. The law 
penalizes offering, obtaining, 
procuring or providing a child for 
sexual exploitation.55

·

The Penal Code includes the offence of sexual exploitation 
of a child under the age of 18, which criminalizes anyone 
who knowingly permits a child to remain in any premises for 
the purpose of causing the child to be sexually abused, or to 
participate in any form of sexual activity or in any obscene or 
indecent exhibition or show; acts as procurer of a child for the 
purposes of sexual intercourse or for any form of sexual abuse; 
induces a person to be a client by means of print, other media, 
or advertisement; takes advantage of his influence over, or his 
relationship to, a child, to procure a child; threatens or uses 
violence to procure the child; or gives monetary consideration, 
goods or other benefits to a child or his parents with intent to 
procure the child for sexual intercourse or any form of sexual 
abuse. The offence is framed in gender-neutral terms and is 
punishable by not less than 5 years and not more than 20 years 
imprisonment (s.360B). The Penal Code also makes it an offence 
for a person, whether within or from outside of Sri Lanka, to 
solicit by whatever means a person under the age of 18 for the 
purpose of sexual abuse of the child, punishable by up to 10 
years imprisonment (s.360E). 

The Children and Young Persons Ordinance includes outdated 
provisions penalizing a parent or guardian for causing or 
encouraging the seduction or prostitution of a girl under 16 (s.72) 
and allowing a child to reside in or frequent a brothel (s.73). The 
penalties are significantly lower than for sexual exploitation 
offences under the Penal Code. The Vagrants Ordinance includes 
similar provisions making it an offence for anyone who has 
custody, charge, or care of a girl under 16 to cause or encourage 
the “seduction or prostitution or unlawful carnal knowledge of 
the girl”, but the maximum penalty is also comparatively light 
(fine or up to six months imprisonment (s.11)).
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2.17 Child pornography (defined as 
any representation, by whatever 
means, of a child engaged in 
real or simulated explicit sexual 
activities or any representation 
of the sexual parts of a child for 
primarily sexual purposes) is 
a distinct offence and the law 
penalizes producing, distributing, 
disseminating, importing, 
exporting, offering, selling and 
accessing or possessing child 
pornography.56 

·

The Penal Code includes an offence in relation to obscene 
publications or exhibitions relating to children under the age 
of 18. The Code makes it an offence to hire, induce or coerce a 
child to appear in any obscene or indecent exhibition or to pose 
for or appear in an obscene or indecent photograph and to sell, 
distribute, or otherwise publish or possess any such photograph or 
film. It is also an offence for a parent or guardian to cause or allow 
a child to be used in an obscene exhibition, photograph or film; to 
take an indecent photograph of a child; to distribute, show, publish, 
or possess such photographs or publication for the purpose of 
distribution. The offence is punishable by not less than 2 years and 
not more than 10 years imprisonment (s.286A).  However, there is 
no clear definition of “child pornography” in line with the Optional 
Protocol and the terminology has not been updated to reflect the 
use of ICT or to clearly include any representation, by whatever 
means, including of a “virtual” child. “Film” is defined to include 
“any form of video recording” and therefore could be interpreted 
to include material distributed through ICT.

Child pornography is not identified as a cybercrime under the 
Computer Crimes Act.

The Obscene Publications Ordinance makes it an offence 
to make, produce, import, export, advertise or possess for 
purposes of trade or distribution, “obscene material” but what 
constitutes “obscene” is not defined and the penalties (up to 6 
months imprisonment) are lower than under the Penal Code. 

In its 2018 Concluding Observations on Sri Lanka’s State 
Party Report, the UN Committee on the Rights of the Child 
recommended that the government strengthen legislation 
criminalizing child pornography and also ensure its 
criminalization under the Computer Crimes Act of 2007.

2.18 It is an offence to organize, 
facilitate or promote sexual 
exploitation of children in travel 
and tourism.57 ·

Sexual exploitation of children by travellers or tourists may be 
penalized under general offences relating to child sexual abuse 
and commercial sexual exploitation, but there is no specific offence 
to penalize individuals or businesses who organize, facilitate or 
promote sexual exploitation of children in travel and tourism.

2.19 The law criminalizes misuse of 
technology to sexually abuse 
or exploit children, including 
sharing sexually explicit content 
with children and online 
solicitation or “grooming” 
children.58 ·

Online solicitation of children for sexual purposes could 
be addressed in article 360E of the Penal Code, which makes 
it an offence to solicit a child under the age of 18, by whatever 
means, for the purpose of sexual abuse. However, there is no 
specific offence of grooming or luring a child, and the Computer 
Crimes Act does not address online protection of children.

The Children and Young Persons (Harmful Publications) 
Act includes outdated provisions making it an offence to 
print, publish, sell or let or hire any book, magazine or other 
publication that is likely to fall into the hands of a person under 
the age of 16 that would tend to corrupt (s.2,3).

Abduction, sale and trafficking of children

2.20 Abduction and the removal 
or the retention of a child in 
violation of the rights of custody 
of another person is prohibited.59

·
Sri Lankan abduction laws do not apply to all children under the 
age of 18.

The Penal Code includes the crimes of kidnapping from Sri 
Lanka (s.351) and kidnapping a child from lawful guardianship, 
defined as “enticing away” a boy under 14 or a girl under 16 
without the consent of their parent or guardian (s.352). The 
crime of abduction requires the use of force, deceit, abuse of 
authority or other means of compulsion to induce a person to 
go from any place (s.353). 
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The Civil Aspect of International Child Abduction Act penalizes the 
removal of a child under the age of 16 to Sri Lanka, or retention of 
a child in Sri Lanka, in breach of rights of custody under the law 
of the country in which that child had his/her habitual residence 
immediately prior to his/her removal or retention (s.3).

2.21 The sale of children (defined as 
any act or transaction whereby a 
child is transferred by any person 
or group of persons to another 
for remuneration or any other 
consideration) is penalized.60

·
The Penal Code offence of trafficking makes it an offence to 
buy, sell, or barter another person or to facilitate or induce the 
buying, selling or bartering of any person for money or other 
consideration (s.360C(1)(a)).

2.22 Trafficking in children and all 
activities related to trafficking are 
penalized, and any recruitment, 
transportation, transfer, 
harbouring or receipt of a child 
for the purpose of exploitation is 
considered to be trafficking even 
if no coercion, fraud, deception, 
etc. was involved.61 ·

The Penal Code makes it an offence to recruit, transport, 
transfer, harbour or receive a child or do any other act, whether 
with or without the consent of such child, for the purpose of 
securing forced or compulsory labour or services, slavery, 
servitude or the removal of organs, prostitution or other forms 
of sexual exploitation, or any other act which constitutes an 
offence under any law (s.360C).

The Convention on Preventing and Combating Trafficking 
in Women and Children for Prostitution Act further makes it 
an offence to keep, maintain, manage, knowingly finance, or 
knowingly let or rent a building or other place for the purpose 
of trafficking of women and children for prostitution (s.2). 
"Trafficking” is defined as the moving, selling or buying of 
women and children for prostitution within and outside a 
country for monetary or other considerations with or without 
the consent of the person being subjected to trafficking (s.14).

2.23 The law makes provision for 
assistance to and protection of 
child victims of trafficking and 
abduction, including measures 
to facilitate repatriation and 
reintegration.62

·

Children who have been abducted or trafficked are not included 
in the definition of children in need of care and protection under 
the Children and Young Persons Ordinance.

The Convention on Preventing and Combating Trafficking in 
Women and Children for Prostitution Act requires the Minister to 
take such measures and issue such directions or guidelines as are 
necessary to repatriate victims of cross border trafficking, and to 
provide legal advice and health care where necessary; to establish 
shelters or rehabilitation centres for victims of trafficking on its 
own or with the assistance of NGOs; and to make every endeavour 
to provide the victims with counselling and job training (s.12). 
However, the definition of “persons subjected to trafficking” is 
limited to women and children victimized or forced into prostitution 
by the traffickers by deception, threat, coercion, kidnapping, sale, 
fraudulent marriage or any other unlawful means (s.14).

The Convention on the Civil Aspects of International Child 
Abduction Act designates a Central Authority and outlines 
procedures for discovering children wrongfully removed to or 
retained in Sri Lanka, taking measure to prevent further harm 
to the child, securing voluntary return of the child to his/her 
country of habitual residence, instituting judicial proceedings 
where necessary, and making administrative arrangements to 
secure the safe return of the child (s.5).

The National Policy on the Alternative Care of Children requires 
the government to provide support to unaccompanied, 
separated or trafficked children on a case-by-case basis, 
including those who have entered the country illegally. 
Mechanisms must be put in place to ensure that unaccompanied 
or separated children are not returned to their country of origin 
if there is a risk to the child’s safety; to legalize guardianship to 
a child who is unaccompanied or separated from family and 
facilitate steps to trace the child’s family within parameters of 
safety; encourage cooperation between countries and relevant 
entities to ensure the uninterrupted provision of care. However, 
these provisions have not been fully entrenched in law.
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2.24 National legislation exempts 
child victims from prosecution 
for acts related to their 
trafficking, sexual abuse and 
exploitation.63 

·

The Vagrants Ordinance makes it an offence to solicit illicit 
sexual intercourse or acts of indecency in a public place. There 
is no exception for child victims (s.7). The Ordinance also 
allows any girl under 16 who has been a victim of seduction, 
prostitution or unlawful carnal knowledge to be “detained” 
in a place of safety for up to 7 days by a police officer, and a 
magistrate may make an order for the care and detention of the 
girl until the charge has been determined and for up to 21 days 
thereafter (s.13). 

The Code of Criminal Procedure Act similarly gives the court 
broad discretion to order that a child victim of abuse be kept in 
a “place of safety,” defined to include a remand home, for care 
and protection pending the trial (s.451A).  

Child marriage and forced marriage

2.25 The law establishes a uniform, 
minimum age for betrothal and 
marriage of at least 18 for both 
boys and girls,64 and does not 
allow for exceptions based on 
parental consent, or distinctions 
based on customary/religious 
practices.65 

·

The Marriage Registration Ordinance (applicable to all 
marriages other than marriages of Muslim) establishes 18 as the 
minimum age for marriage for both boys and girls (s.15). 

The Kandyan Marriage and Divorce (Amendment) Act, No. 19 of 
1995 also raised the marriage age to 18 for both boys and girls. 
However, Section 4 (2) and 4 (3) allow for subsequent validation 
of child marriages if the parties cohabit for one year or have a 
child together. 

The Muslim Marriage and Divorce Act does not prescribe a 
minimum age for marriage and allows the marriage of girl even 
below the age of 12 years to be registered with the approval of 
a Quazi (Muslim judge) (s.23).

In its 2018 Concluding Observations on Sri Lanka’s State Party 
Report, the UN Committee on the Rights of the Child urged 
the government to expeditiously increase the minimum age of 
marriage for all to 18 years of age without exceptions.  

2.26 The law requires free and full 
consent of the intending spouses 
and prohibits forced marriage.66

·

The Marriage Registration Ordinance requires that notice be 
given to the registrar prior to solemnisation of a marriage, 
including written consent of the parties (s.24). The Kandyan 
Marriage and Divorce Act includes a similar requirement (s.16). 
The Muslim Marriage and Divorce Act does not explicitly require 
written declaration of consent to a marriage from both parties. 

Forced marriage is not an offence. The Penal Code criminalizes 
abducting a woman to compel marriage against her will 
(s.357) but there is no general offence in relation to forced or 
compelled marriage applicable equally to boys and girls and not 
requiring an act of abduction.

2.27 It is compulsory for all marriages 
to be registered by a competent 
authority, whether contracted 
civilly or according to custom or 
religious law.67

·

The Marriage Registration Ordinance requires registration of all 
marriages solemnized in accordance with the Act (s.34, 35). 

The Kandyan Marriage and Divorce Act requires that marriages 
between persons subject to Kandyan law be solemnized and 
registered under the Act or under the Marriage Registration 
Ordinance. Failure to do so renders the marriage invalid (s.3). 
The parties are required to appear before the Registrar to get 
a marriage certificate and make a declaration that they are not 
minors, but there is no explicit requirement for proof of age (s.16).

The Muslim Marriage and Divorce Act state that every marriage 
contracted between Muslims must be registered immediately 
upon the conclusion of the Nikah ceremony (marriage contract) 
(s.17), however the failure to register does not invalidate a 
marriage (s.16).
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2.28 Proof of age of the prospective 
spouses is required prior to 
solemnization.68 ·

Proof of age is not expressly required. Under the Kandyan 
Marriage and Divorce Act, the parties are required to appear 
before the Registrar to get a marriage certificate and give a 
declaration that they are not minors, but there is no explicit 
requirement for proof of age (s.16).

2.29 The law recognizes child/forced 
marriages that include dowry 
payments or bride price as a 
form of sale of children.69

· Not addressed in the law.

Child work and child labour

2.30 The minimum age for work or 
employment is at least 15, the 
same as the age for completion 
of compulsory schooling.70 ·

The Employment of Women, Young Persons, and Children Act 
sets 14 as the minimum age for employment in a “public or 
private industrial undertaking (s.7). Children under the age of 
14 are prohibited from working on estates under the Minimum 
Wages (Indian Labour) Ordinance (s.4). This is lower than the 
age required by international standards and not aligned to 
the age for completion of compulsory education (16 under the 
Compulsory Attendance of Children at Schools Regulation No.1 
of 2015).

2.31 If the law permits children under 
the minimum age to engage in 
‘light work’, the minimum age is 
at least 13, and the law defines 
and regulates the types of ‘light 
work’ children can engage in.71 ·

The Employment of Women, Young Persons, and Children Act 
states that children under 14 may not be employed except by 
his/her parents or guardian in light agricultural or horticultural 
work or similar work carried on by members of the same 
family before the commencement of regular school hours or 
after the close of school hours, or as part of an education or 
training programme (s.14). There is no minimum age for this 
“light work” or restrictions on hours other than in relation 
to schooling, however if a child under the age of 14 is being 
employed in such a manner as to be prejudicial to his health 
or physical development, or to render him unfit to obtain the 
proper benefit from his education, an authorized officer may 
either prohibit, or attach conditions to his employment (s.15).

2.32 Provisions are in place regulating 
permissible work by children, 
including regulations defining 
minimum wages and the hours 
and conditions of work.72 

·

Sri Lanka laws provide some restrictions on the hours and 
conditions of work for children but the total number of 
permissible hours is somewhat excessive, particularly in 
relation to factory and mine work.

The Employment of Women, Young Persons, and Children 
prohibits any person from employing a child in such a manner 
as to prevent the child from attending school, but this applies 
only to children under 14 (s.17). The Act also makes provision 
for regulations to be issued on the hours and conditions of work 
for children and young people, including the number of hours 
and times of day they may be employed, meals or rest and 
holidays (s.21). It empowers labour officers to either prohibit 
or attach conditions to employment where a child under 14 is 
being employed in such a manner as to be prejudicial to his 
health or physical development, or to render him unfit to obtain 
the proper benefit from his education (s.15).

The Factories Ordinance states that the total hours of work for 
young persons (14–16) cannot exceed 9 hours per day and 48 
hours per week. Children under 16 can only work between the 
hours of 6 a.m. and 6 p.m., and children 16 to 18 can only work 
until 8 p.m. Children are also entitled to a rest break of at least 
a half hour every four and a half hours. Children over 16 can do 
up to 50 hours of overtime work per month (s.67, 68). 

The Mines and Minerals Act states that children 16 to 18 cannot 
work during the night in any mine and cannot be ordered or 
compelled to work for more than 8 consecutive hours on any 
one day, inclusive of one hour for meals and rest, or for more 
than 44 hours during any 6 consecutive days (s.57).
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2.33 Engaging a child under the 
age of 18 in the worst forms of 
child labour, including all work 
that is likely to jeopardize his/
her health, safety or morals, is 
prohibited.73

·

The Employment of Women, Young Persons, and Children 
Act prohibits the employment of children under 18 in any 
prescribed hazardous occupation (s.20A). The Act also prohibits 
the employment of children under 14 in entertainment (s.18), 
children under 18 during the night (s.2) in a “public or private 
industrial undertaking” and prohibits employment of children 
under 15 at sea. However, there are broad exceptions allowing 
the employment of boys from the age of 16 at night and from 
the age of 14 at sea (s.3, 9(3)). Children under 18 are prohibited 
from taking part in any public performance that endangers his/
her life or limbs (s.19), but they can be trained to take part in a 
dangerous performance from the age of 16 under licence (s.20).

The Mines (Prohibition of Female Labour Underground) 
Ordinance (s.2) and Mines and Minerals Act (s.55) prohibit the 
employment of women of any age in any underground work in 
a mine. The Mines and Minerals Act also prohibits employing 
children under 16 in a mine underground (s.66). 

2.34 Regulations are in place to 
clearly define prohibited 
hazardous or harmful work.74 · Pursuant to the Employment of Women, Young Persons, and 

Children Act, the government has issued a comprehensive list 
of prohibited hazardous work under the Hazardous Occupations 
Regulation No. 47.

2.35 Child labour rules apply to 
children working in both the 
formal and informal sectors, 
including domestic work.75 ·

The Employment of Women, Young Persons, and Children 
Act is framed broadly to apply to the formal and informal 
sector, including agricultural and domestic work. However, 
the minimum age for employment does not apply to children 
working with their family in light agricultural work.

2.36 Violations of child labour laws 
are punishable by appropriate 
penalties. It is a criminal offence 
to involve children in the worst 
forms of child labour, including 
slavery or practices similar 
to slavery, debt bondage and 
serfdom, forced or compulsory 
labour, and use of children for 
elicit activities such as drug 
trafficking.76

·
The penalty for employing a child or young person contrary to 
the Employment of Women, Young Persons, and Children Act is 
a fine or up to 12 months’ imprisonment. 

The Penal Code criminalizes debt bondage, serfdom, forced or 
compulsory labour, slavery, recruitment of children for use in 
armed conflict (s.358A), and hiring and employing children in 
drug trafficking (s.288B).

Children in armed conflict

2.37 The law prohibits compulsory 
recruitment of children under 18 
into the armed forces.77 

N/A
There is no conscription in Sri Lanka. 

2.38 The law sets a minimum age 
for voluntary recruitment 
into the armed forces of at 
least 15 years.78 If voluntary 
recruitment of children under 
18 is permitted, safeguards 
are in place to verify age and 
to ensure that recruitment is 
genuinely voluntary (not forced 
or coerced), fully informed, and 
with informed consent of the 
child’s parent/guardian.79

·

The use of children under the age of 18 in any type of work 
connected with armed conflict is prohibited under the 
Hazardous Occupations Regulations No. 47 issued pursuant to 
section 20A of the Employment of Women, Young Persons and 
Children Act.

2.39 The law criminalizes the 
recruitment or use in hostilities 
of children under the age of 18 
by armed groups.80  ·

The Penal Code makes it an offence for any person to engage or 
recruit a child under 18 for use in armed conflict (s.358A) and the 
use of children in any type of work connected with armed conflict 
is included in the prohibited list of hazardous occupations under 
the Hazardous Occupations Regulations No. 47. 
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Other practices harmful to children

2.40 The law prohibits and adequately 
sanctions sex-selective abortion 
and female infanticide.81 ·

The Penal Code includes general provisions with respect to 
causing miscarriage (s.303) and acts done with the intention 
of preventing a child being born alive or to cause it to die after 
birth (s.306) but the law does not specifically address sex-
selective abortion or female infanticide. 

2.41 The law prohibits and 
adequately sanctions female 
genital mutilation/cutting.82 ·

Sri Lanka law does not address FGM. In its 2018 Concluding 
Observations on Sri Lanka’s State Party Report, the UN 
Committee on the Rights of the Child recommended that 
the government ban female circumcision, a form of genital 
mutilation practised by the Dawoodi Bohra community. 

2.42 The law prohibits and 
adequately sanctions honour 
crimes and dowry-related 
violence.83 It explicitly prohibits 
discriminatory legal defences 
or mitigating factors based 
on culture, religion or male 
privilege, traditional apologies, 
pardons from the families 
of victims/survivors or the 
subsequent marriage of the 
victim/survivor of sexual assault 
to the perpetrator.84 

·

2.43 National laws identify and 
prohibit other practices harmful 
to children, and any laws, 
norms or practices (traditional, 
customary or religious) that 
justify or condone such harmful 
practices against children, 
promote gender-based violence 
or discriminate on the grounds 
of gender are repealed.85

N/A

Extraterritoriality and extradition

2.44 Offences in relation to child 
abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children 
apply to conduct committed 
both domestically and 
transnationally.86

·
Under the Penal Code, the offences of kidnapping (s.35) and 
soliciting a child (s.360E) explicitly apply to conduct committed 
both domestically and transnationally. Section 2 of the Penal 
Code also provides for criminal liability for any offence 
committed “wholly or partly within Sri Lanka.”

The Convention on Preventing and Combating Trafficking in 
Women and Children for Prostitution Act offence of trafficking 
applies to the moving, selling or buying of women and children 
for prostitution within and outside a country.

2.45 Penal laws allow for jurisdiction 
when the alleged offender is 
a national of that State or a 
person who has his/her habitual 
residence in its territory and/or 
when the victim is a national of 
that State.87 ·

The Penal Code allows for jurisdiction over any offence 
committed by any person wholly or partly within Sri Lanka 
(s.2(1)(a)). A Sri Lankan national is also liable for any act or 
omission that is contrary to the Penal Code committed outside 
of Sri Lanka (s.2(2)). However, the Penal Code does not allow 
for jurisdiction over any offence committed outside of Sri Lanka 
against a Sri Lankan child.

The Convention on Preventing and Combating Trafficking in 
Women and Children for Prostitution Act gives Sri Lankan 
courts jurisdiction over trafficking offences under the Act if the 
alleged offender is present in Sri Lanka, a citizen of Sri Lanka, or 
a stateless person who is habitually resident in Sri Lanka, or if 
the offence is committed against a citizen of Sri Lanka (s.3(2).
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2.46 Abduction, sale of children, 
commercial sexual exploitation 
of a child, child pornography 
and trafficking of children 
are extraditable offences and 
included in any extradition 
treaty.88

·

The Extradition Act Schedule of extraditable offences includes 
kidnapping, abduction, rape, and procuring a girl to become a 
common prostitute but the list has not been updated to reflect 
the amended offences against children (soliciting a child, 
obscene publications or exhibitions relating to children, sexual 
exploitation of a child, and sale and trafficking in children). The 
Act also allows for extradition for offences within the scope 
of an international convention relating to the suppression 
of international crime in respect of which Sri Lanka and the 
requesting state are contracting states and which obliges the 
contracting states to prosecute or grant extradition for such 
offence (which would allow for extradition for any offence 
under the Optional Protocols to the CRC if the other State is 
also a party), offences covered by the SAARC Convention on 
Preventing and Combating Trafficking in Women and Children for 
Prostitution Act, No. 30 of 2005, and offences within the scope of 
any Convention to which the SAARC member States are parties 
and which obliged the parties to prosecute or grant extradition.

3. JUSTICE FOR CHILDREN

STANDARD SCORE RATIONALE

A. CHILD VICTIMS AND WITNESSES IN CRIMINAL PROCEEDINGS

3.1 Children of all ages are recognized 
as competent witnesses and their 
testimony is not presumed invalid by 
reason of age89 or gender.90

·

The Evidence Ordinance states that all persons, 
including children are competent to testify unless 
the court considers that they are prevented from 
understanding the questions put to them, or from 
giving rational answers to those questions, by tender 
years (s.118). ‘Tender years’ is not defined but there is 
no set age limits for children’s competence.

The Evidence (Special Provisions) Act allows children 
who are deemed competent to testify under section 
118 of the Evidence Ordinance but not yet able to 
understand the nature of an oath to give unsworn 
evidence on the promise to tell the truth (s.2).  

3.2 Children’s evidence is not presumed 
unreliable or untrustworthy by reason 
of age alone.91

·
There is no presumption in the law that children’s 
evidence is unreliable or untrustworthy and no 
legislative requirement for corroboration. The 
Evidence Ordinance states that no particular number of 
witnesses is required for the proof of any fact (s.134), 
and unsworn evidence of children under the Evidence 
(Special Provisions Act) is not afforded lesser weight 
than evidence under oath.

3.3 Criminal proceedings against 
perpetrators of crimes against children 
can always be initiated ex officio by the 
police or prosecutor and do not require 
the consent of a parent/guardian, or 
official complaint filed by the child or a 
parent/guardian.92

·

Sri Lankan law distinguishes between cognisable 
and non-cognisable offences. The Code of Criminal 
Procedure Act states that police can arrest without 
a warrant and independently start an investigation 
whenever they suspect a ‘cognizable’ offence has been 
committed (s.33). Proceedings with respect to a non-
cognizable offence cannot be initiated without a victim 
complaint and permission of the Magistrate’s Court 
(s.138(1)). Pursuant to the First Schedule of the Code of 
Criminal Procedure Act, most crimes of violence against 
children are cognisable and can be prosecuted ex 
officio, including cruelty to children, kidnapping, 
rape, grave sexual abuse, sexual harassment, sexual 
exploitation of a child, sale and trafficking of children, 
child pornography offences, soliciting a child, debt 
bondage and forced labour and adoption offences. 
Offenses relevant to children that are not cognizable 
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include assault, voluntarily causing hurt and criminal 
intimidation. Those types of offences would be 
discontinued if the complaint were to be withdrawn by a 
child or his/her parent or guardian (s.189).

3.4 Informal or mediated settlement 
of cases involving violence against 
children takes place only when it is in 
the best interests of the child, taking 
into account any power imbalance 
and the vulnerability of the child or 
his or her family in consenting to 
a settlement, and does not involve 
harmful practices. Resorting to informal 
justice systems does not jeopardize 
children’s rights or preclude child 
victims from accessing the formal 
justice system.93

·

The Code of Criminal Procedure Act allows specified 
“compoundable” offences to be privately settled, 
which results in an acquittal. If the victim is a child, 
his/her parent or guardian can compound the offence 
on their behalf (s.266).  Most child abuse offences are 
not compoundable (including all those listed above 
that can be initiated ex officio). Offences of voluntarily 
causing grievous hurt, wrongfully constraining or 
confining a person, assault, use of criminal force and 
criminal intimidation can be privately settled.

The Assistance to and Protection of Victims of Crime 
and Witnesses Act makes it an offence for anyone 
alleged, suspected or accused of committing an 
offence to offer, provides or gives any gratification 
to any other person with a view to preventing, 
discouraging or dissuading that person from instituting 
legal proceedings or providing truthful information or 
testimony (s.8(6)).

3.5 The law recognizes the vulnerability 
of child victims and the need to adapt 
procedures to their special needs, 
and the best interest of the child is 
a primary consideration guiding the 
entire process.94

·

The Assistance to and Protection of Victims of Crime 
and Witnesses Act guarantees victims of crime the 
right to be treated with equality, fairness and with 
respect for their dignity and privacy, and where the 
victim is a child victim, to be treated in a manner that 
ensures their best interests are served (s.3). The Act 
also establishes a National Authority for the Protection 
of Victims of Crime and Witnesses to protect and 
promote the rights of victims and witnesses, including 
children (Part IV). This includes the adoption of special 
measures to protect the rights of children and ensure 
the best interests of child victims of crime and child 
witnesses (s.25(3)).

The International Covenant on Civil and Political Rights 
Act states that in all matters concerning children, 
whether undertaken by public or private social welfare 
institutions, courts, administrative authorities or 
legislative bodies, the best interest of the child shall be 
of paramount importance (s.5(2)).

3.6 The law makes provision for child 
victims to be provided appropriate 
accompaniment and support services 
throughout the legal process, including 
legal representation and support and 
accompaniment by a parent, guardian 
or victim/witness specialist.95 

·

The Assistance to and Protection of Victims of Crime 
and Witnesses Act guarantees victims of crime the right 
to receive any assistance and information required to 
attend and participate in judicial proceedings (s.3(m)), 
to be represented by legal counsel during the criminal 
proceedings, and to be provided legal assistance 
“where available” (s.3(n)). However, there is no explicit 
guarantee for children to be supported an accompanied 
by a parent, guardian or other support person at all 
stages of the criminal justice process. 

The International Covenant on Civil and Political Rights 
Act guarantees every child the right to have legal 
assistance provided by the State at the State's expense 
in criminal proceedings affecting the child, but only if 
“substantial injustice would otherwise result” (s.5(d)).

3.7 Cases involving child victims and 
witnesses are required to be expedited 
and completed without undue delay.96 · The Code of Criminal Procedure Act states that every 

court must give priority to trials involving cases of 
child abuse (s.453A).
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3.8 Provision is made for measures to 
reduce hardship and assist children 
to give testimony, including: 
accompaniment throughout 
involvement in the justice process, 
limits on the number of interviews, 
modified court environments, recesses 
during a child’s testimony, hearings 
scheduled at times of day appropriate 
to the age and maturity of the child, 
closed court proceedings, protection 
from being cross-examined by the 
alleged perpetrator, and use of screens, 
close circuit television, video-taped 
statements and other testimonial aids.97

·

The Evidence Ordinance gives courts discretion to 
allow a child’s previously recorded video statement 
to be entered as evidence-in-chief, however the child 
must be made available for cross-examination in 
court (s.163A). The Ordinance also allows the court 
to forbid a witness from being asked questions that 
are indecent, scandalous and offensive, or intended 
to insult or annoy (s.151, 152). However, it also states 
that when a man is prosecuted for rape or an attempt 
to ravish, he can impeach the credit of the witness 
by showing that she was “of generally immoral 
character” (s.155(d)).

The Assistance to and Protection of Victims of Crime 
and Witnesses Act gives the courts discretion to use 
special measures to facilitate a victim or witnesses 
testimony, including: adopting special measures to 
protect the rights of children and to ensure the best 
interests of child victims of crime and child witnesses; 
conducting the proceedings in camera; and taking 
measure to prevent the victim/witness from being 
unnecessarily harassed, intimidated, coerced, violated 
or influenced by seeing the accused; and protecting 
the victim/witnesses identity (s.25(3)).  However, what 
special measures may be used for children is not 
clearly specified, and application of these measures 
is not mandatory or as of right for all child victim/
witnesses; the court must have reasonable grounds to 
believe that the victim or witness requires assistance 
or protection from harm, threat, reprisal, retaliation 
or intimidation (s.25(1)), and it must not cause any 
prejudice to the rights and entitlements of the accused 
(s.25(1), (2)). The Act also allows a witness to give 
evidence through “contemporaneous audio-visual 
linkage”, but only if it is determined to be in the best 
interest of justice and is found necessary as a measure 
of protection or on grounds of expediency (s.31).

No provision is made for children to be accompanied 
by a support person, for modifications to the court 
environments, recesses during a child’s testimony, 
hearings scheduled at times of day appropriate to the 
age and maturity of the child, protection from being 
cross-examined by the alleged perpetrator, and use of 
screens and other testimonial aids.

Courts have the discretion (but are not required) to 
conduct closed proceedings when a child witness is 
giving evidence pursuant to the Children and Young 
Persons Ordinance (s.19) and the Assistance to and 
Protection of Victims of Crime and Witnesses Act (s.25(3))  

3.9 Child victims are guaranteed the right 
to privacy, and there are restrictions 
on publication of any information that 
might identify the child.98

·

The Penal Code makes it an offence to print or publish 
the name or identifying information of a victim of 
specified offences (sexual harassment, procuration, 
sexual exploitation of a child, rape, acts of gross 
indecency, and grave sexual (s.365C). However, the list 
does not include trafficking and soliciting a child. 

The Assistance to and Protection of Victims of Crime and 
Witnesses Act guarantees victims and witnesses the right 
to have their privacy and dignity respected (s.3(a),4,5). 
The optional measure of protection and assistance 
that may be provided to a victim or witness include 
preventing the disclosure of identity or background 
information about the victim or witness (s.25(3)(d)).
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The Children and Young Persons Ordinance prohibits 
the publication of the name, address, school, picture 
or identifying particulars of a child before the court 
in proceedings relating to “decency and morality”. 
However, this limited to publication in newspapers, 
magazines or journals and relates only to cases before 
the court (s.20).  The draft Child Protection and Justice 
Bill would expand this to include “electronic media”.

3.10 Measures are available to protect 
the safety of child victims and their 
family and to prevent intimidation and 
retaliation, including prohibition on 
the disclosure of information about 
the victim’s identity and whereabouts, 
and “no-contact” bail conditions or 
restraining orders.99

·

The Assistance to and Protection of Victims of Crime 
and Witnesses Act guarantees victims of crime the 
right to be appropriately protected from any possible 
harm, including threats, intimidations, reprisals or 
retaliations (s.3 (d)). The Act states that it is the duty 
of every public officer, including the members of the 
armed forces, police officers and judicial officers, to 
recognize, protect and promote victim and witnesses’ 
right to protection against any real or possible harm, 
threat, intimidation, reprisal or retaliation (s.5, 7). The 
Act makes it an offence to threaten, harass, intimidate 
or cause hurt to a victim or witness of crime (s.8). 
Victims and witnesses who are at risk of harm may 
also be admitted to a victim protection programme 
and provided security to the person and property, 
temporary accommodation, permanent re-location and 
re-identification (s.21–22).

The Code of Criminal Procedure Act allows the court 
to order a child victim of abuse to be kept in a place of 
safety for care and protection pending the trial (s.451A). 
A place of safety is defined to include a remand home 
or other institution for care and custody (s.2).

The Prevention of Domestic Violence Act provides for 
protection orders, including no contact provisions, but 
only in relation to domestic violence cases.

3.11 Child victims have access to adequate 
procedures to seek compensation for 
damages, and the law outlines clear, 
accessible procedures for making 
compensation claims.100 

·

The Code of Criminal Procedure Act authorizes criminal 
courts to order an offender to pay compensation to any 
person affected by the offence (s.17(4)).  

The Assistance to and Protection of Victims of Crime 
and Witnesses Act guarantees victims of crime the 
right to receive prompt, appropriate and fair redress, 
including reparation and restitution, for and in 
consideration of any harm, damage or loss suffered 
as a result of being a victim of a crime (s.3(c)). It states 
that the High Court and Magistrates Court may, as part 
of the criminal proceedings, order an offender to pay 
compensation to the victim or witness of a crime (s.28). 
The Act also makes provision for the establishment 
of a Victims of Crime and Witnesses Assistance and 
Protection Fund (s.29).

B. CHILDREN IN CONFLICT WITH THE LAW

Due process rights

3.12 Children are guaranteed the right to 
be presumed innocent until proven 
guilty, to be notified promptly of the 
charges, not to be compelled to give 
testimony or confess guilt, to present 
evidence and cross-examine witnesses, 
and to appeal against conviction and 
sentence.101

·
The Constitution states that everyone, including 
children, shall be presumed innocent until proved 
guilty. Any arrest must be in accordance with the 
law and the person arrested must be informed of 
the reason. Every person charged with an offence is 
entitled to be heard in person or by an attorney, at a 
fair trial by a competent court (art. 13). 
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The International Covenant on Civil and Political Rights 
Act further reinforces due process rights, stating that 
everyone charged with a criminal offence is entitled 
to be tried in their presence; to defend themselves in 
person or through legal assistance of their choosing; to 
have legal assistance assigned to them in appropriate 
cases where the interest of justice so requires and 
without payment if they do not have sufficient means; 
to examine witnesses against them and to obtain the 
attendance of witnesses on their behalf, under the same 
conditions as witnesses called against them; to have the 
assistance of an interpreter; and not to be compelled to 
testify against himself or to confess guilt (s.4).

3.13 The law outlines special provisions 
for children in conflict with the law 
designed to promote a separate and 
distinct approach from the adult 
criminal justice system and to ensure 
that the best interest of the child is 
a primary consideration guiding the 
entire process.102

·

The Children and Young Persons Ordinance provides 
for the establishment of Juvenile Courts and 
includes some special provisions for dealing with 
children in conflict with the law. However, it does not 
comprehensively address special treatment for children 
at all stages of the criminal justice process and applies 
only to children under the age of 16. Whilst the Juvenile 
Court is required to “have regard to the welfare” of the 
child or young person (s.21), the Ordinance does not 
require that the best interest of the child be a primary 
consideration guiding the entire process. 

In its 2018 Concluding Observations on Sri Lanka’s 
State Party Report, the UN Committee on the Rights 
of the Child recommended that the government adopt 
a comprehensive policy for juvenile justice, based 
on restorative practices and guided by the right of 
the child to have his or her best interests taken into 
account as a primary consideration.

A new Child Protection and Justice Bill has been 
drafted but has yet to be approved by parliament.

3.14 Children have the right to the presence 
and assistance of their parents at all 
stages of the proceedings, and parents 
may be required to attend in the 
interests of the child.103 ·

The Children and Young Persons Ordinance places 
a duty on the court to require the attendance of the 
child or young person’s parent or guardian, unless 
it is unreasonable to require their attendance (s.16). 
However, there is no similar obligation for parents or 
guardians to be present when the police question a 
child. The police are required only to find and warn the 
parents to attend the court where the child will appear 
(s.16(3)).

3.15 Children have the right to legal or other 
appropriate assistance,104 including 
access to free legal aid under the same 
or more lenient conditions as adults.105

·

The Children and Young Persons Ordinance does not 
guarantee children and young people the right to legal 
representation. 

The International Covenant on Civil and Political 
Rights Act guarantees everyone charged with an 
offence the right to defend themselves in person or 
through legal assistance of their choosing and to 
have legal assistance assigned to them in appropriate 
cases where the interest of justice so requires and 
without payment if they do not have sufficient means 
(s.4(b),(c)). The Act also guarantees every child the 
right to have legal assistance provided by the State at 
the State's expense in criminal proceedings affecting 
the child, but only if “substantial injustice would 
otherwise result” (s.5(d)).

The Legal Aid Law establishes a Legal Aid Commission 
to administer a legal aid scheme and manage the Legal 
Aid Fund. 
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3.16 Children have the right to the free 
assistance of an interpreter if she/
he cannot understand or speak the 
language used.106

·

The Constitution states that a party to legal 
proceedings who is not conversant with the language 
used in a court is entitled to interpretation and to 
translation services (art. 24(3). 

The International Covenant on Civil and Political 
Rights Act guarantees everyone charged with a 
criminal offence the right to have the assistance of 
an interpreter where such person cannot understand 
or speak the language in which the trial is being 
conducted (s.4(e)). 

The Code of Criminal Procedure Act states that 
whenever any evidence is given in a language not 
understood by the accused and he is present in person 
and not represented by an Attorney-at-Law, it shall 
be interpreted to him in open court in a language 
understood by him (s.275).

3.17 Children are not liable for ‘status 
offences’, meaning any conduct not 
considered an offence if committed 
by an adult such as truancy, curfew 
violations or child marriage.107

·

Street children are subject to detention under the 
Houses of Detention Ordinance and to prosecution 
under the Vagrants Ordinance for engaging in “riotous 
or disorderly manner in any public street” (s.2) and 
being “idle and disorderly” (s.3). The Act also allows 
a young person found to be of “bad character” to be 
committed to an approved school or other juvenile 
institution for not less than three years (s.10). 

The Children and Young Persons Ordinance also 
allows for children who are “beyond control” to be 
brought before the court for a care and protection 
order, including committal to an approved school 
or certified school for three years. This provision 
has been retained in the draft Child Protection and 
Justice Bill.

Age and criminal responsibility

3.18 A minimum age of criminal 
responsibility has been established108 as 
at least 14 years.109

·

The Penal Code (Amendment) Act, No. 10 of 2018 raised 
the minimum age of criminal responsibility from 8 to 
12 years (s.75). A child who is above the age of 12 and 
under 14 who has not attained sufficient maturity of 
understanding to judge of the nature and consequence of 
his/her conduct is also exempt from penal liability (s.76).  

The Code of Criminal Procedure (Amendment) Act, 
No. 11 of 2018 states that children between the ages 
of 12 and 14 must be examined by a multidisciplinary 
team made up of a judicial medical officer, paediatric 
or adolescent psychiatrist and psychologist. These 
experts must prepare a report for the court on 
whether the child has attained sufficient maturity 
and whether he/she is in need of any therapeutic 
intervention (s.122A).

3.19 Special juvenile justice protections 
apply to all children under the age of 
18 at the time of the alleged offence, 
regardless of the nature or seriousness 
of the offence.110 ·

Special procedural protections under the Children 
and Young Persons Ordinance apply only to offenders 
under the age of 16 (as section 88 defines a ‘child’ as 
an individual under the age of 14 and a ‘young person’ 
as an individual between the ages of 14 and under 16). 
Children between the ages of 16 and 18 are treated 
as adults. In addition, children under 16 charged with 
scheduled serious offences and those co-accused 
with an adult are heard by the regular criminal courts, 
rather than the Juvenile Court.
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The draft Child Protection and Justice Bill would 
extend juvenile justice protections to children under 
the age of 18, but retain a schedule of offences (not yet 
drafted) that are outside the jurisdiction of the Children 
Magistrate’s Court (s.5). It also gives the Children 
Magistrate’s Court broad discretion to transfer children 
to the adult criminal courts “having regard to the 
gravity of the offence” (s.27(2)).

3.20 Guidance is provided on how to make 
accurate age assessments, and the 
child has the right to the benefit of the 
doubt.111 

·

The Children and Young Persons Ordinance states 
that where a person is brought before any court and it 
appears that he/she is a child or young person, the court 
must make due inquiry as to the age of that person, 
and for that purpose shall take such evidence as may 
be forthcoming at the hearing of the case (s.80(1)).  
However, it does not provide any guidance on the form of 
inquiry or evidence to be considered, or require that the 
benefit of the doubt be given to the child. The draft Child 
Protection and Justice Bill retains this same language.

The Evidence Ordinance states that where the court is 
required to form an opinion as to the age of a person, 
a statement in a certificate purporting to be issued by 
a medical practitioner as to the probable age of such a 
person is relevant (s.38A).

Arrest, investigation and pre-trial detention

3.21 Children have the right to be informed 
promptly of their rights and of the 
charges against them, in language they 
can understand.112

·
Everyone arrested for an offence has the right, under the 
Constitution to be informed of the reason for the arrest 
(art. 13). However, there is not added obligation under 
the Children and Young Persons Ordinance to ensure 
that the charges are explained to the child in language 
appropriate to his/her age and level of development. 

The draft Child Protection and Justice Bill does not 
address this gap.

3.22 There are restrictions on the arrest of 
children and on police use of force, 
handcuffs and restraints against 
children.113 ·

Not addressed in the law. The draft Child Protection 
and Justice Bill does not address this gap.

3.23 Police are required to immediately 
notify parents upon the apprehension/
arrest of a child.114 

·
The Children and Young Persons Ordinance does not 
require that the police immediately notify the child’s 
parent or guardian. It states only that where a child is 
arrested or taken to a place of safety, the police must 
cause the child’s parent or guardian, if they can be 
found, to be warned to attend court (s.16).   

The draft Child Protection and Justice Bill would 
address this gap (s.22).

3.24 Children who are detained by the police 
have the right to challenge the legality 
of their detention before a court or 
other competent authority, and to a 
prompt decision.115 If a child is held in 
police custody, she/he must be brought 
before the court within 24 hours.116

·

The Code of Criminal Procedure Act (s.37) and Police 
Act (s.65) give everyone detained or held in custody 
the right to challenge their detention before a court 
and require the police to bring that person before a 
magistrate within 24 hours.

However, the Prevention of Terrorism (Temporary 
Provisions) Act allows a person (including a child) 
arrested on a terrorism-related offence to be kept in 
police custody for up to 72 hours (s.7). In addition, the 
minister has the authority to issue a detention order 
for three months (extendable for up to 18 months) 
against anyone he/she has reason to believe or suspect 
is connected with or concerned in any unlawful activity 
under the Act (s.9). These detention orders are not 
subject to judicial oversight (s.10).
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3.25 Pre-trial detention (remand) may be 
used only as a last resort and for the 
shortest possible period of time,117 and 
there are clearly stated conditions for 
when pre-trial detention of a child may 
be justified.118

·

The Children and Young Persons Ordinance does not 
include an explicit statement that pre-trial detention 
should be used only as a matter of last resort and 
for the shortest appropriate period. There are broad 
grounds for the police and courts to detain a child or 
young person, including where the child is accused 
of a scheduled serious offence, for the purpose of 
removing the child or young person from association 
with a reputed criminal or prostitute, or if release 
would defeat the ends of justice (s.14). 

The Bail Act includes a presumption in favour of release 
by the police for any “bailable” offence (s.6). The court 
may deny bail if it has reason to believe that the accused 
would not appear for trial, interfere with witnesses, 
commit an offence while on bail, or that, because of the 
gravity of and public reaction to the alleged offence, it 
may “give rise to public disquiet” (s.14).

The draft Child Protection and Justice Bill does not 
include the principle of deprivation of liberty as a last 
resort and grants the court broad discretion to enlarge 
a child on bail or detain him/her in a Child Observation 
Home, but with no grounds for or limitation on the use 
of detention stipulated (s.24).

3.26 A variety of alternatives to remand 
are available, including: release with 
behavioural conditions or reporting 
requirements; close supervision; 
placing the child under the custody of a 
parent or relative; or placement with a 
family or other suitable home.119 ·

The Children and Young Persons Ordinance includes 
limited alternatives to pre-trial detention. The police 
and courts may release a child or young person on his/
her own recognisance or a recognisance entered into 
by the parent or guardian (with or without sureties) 
(s.14(1). As an alternative to placement in a remand 
home, children may be detained in the home of a “fit 
person” (s.14(2), 15). The court may order a young 
person remanded to prison if he/she is “of so unruly 
a character” or “depraved” that he/she is not fit to be 
sent to a remand home (s.15 (1)).

The draft Child Protection and Justice Bill makes 
broader provision for release of a child with conditions 
and under supervision (s.24(b)).

3.27 The pre-trial detention of children is 
regularly reviewed (preferably every 
two weeks) and is for not more than six 
months.120

·

The Children and Young Persons Ordinance states that 
an order committing a child or young person to custody 
pending trial may be varied or revoked by the court 
(s.15(2)) but it does not require regular review or set a 
maximum limit for the duration of pre-trial custody. 

The Bail Act states that no person can be detained 
in custody for more than 12 months from the date of 
his/her arrest (s.16).  However, on application by the 
Attorney General, the High Court may, “for good and 
sufficient reasons” extended the period of detention 
for an additional three months at a time, up to an 
aggregate of 12 months (s.17).

The draft Child Protection and Justice Bill states that a 
child can be held in pre-trial detention for a maximum 
period of four months, and the detention must be 
reviewed every 14 days. 

Diversion

3.28 The law makes provision for pre-trial 
diversion (measures for dealing with 
children without resorting to judicial 
proceedings)121 at the discretion of 
police and/or prosecutors.122

·
The Children and Young Persons Ordinance does not 
include provisions on diversion and does not give 
police, prosecutors and/or the courts discretion to 
divert children from formal judicial proceedings. 
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The Code of Criminal Procedure Act allows for 
specified “compoundable” offences to be settled out 
of court (s.266) but does not provide for proactive 
diversion of children and young people to mediation 
where the offence is compoundable. 

The Mediation Boards Act requires that all cases 
relating to specified crimes of theft of not more than 
5,000 rupees committed by a child under the age of 18 
be referred first for mediation (s.7(d)).

The draft Child Protection and Justice Bill would 
address this gap by requiring police to facilitate 
settlement of any offences that may be mediated 
under the Mediation Boards Act (s.22(3)). It also gives 
the Attorney General broad discretion to divert child 
offenders (s.28) and expands the types of offences that 
may be compounded with approval of the court (s.30).

3.29 Appropriate legal safeguards are in 
place for children who are diverted.123 
Diversion can be used only where the 
child freely accepts responsibility for 
the offence, consents to the diversion 
and is given the opportunity to seek 
legal or other assistance. Completion 
of diversion results in closure of the 
case.124 

·

Not addressed in the law.

The draft Child Protection and Justice Bill gives the 
Attorney General broad discretion to divert children 
by suspending the criminal charges, subject to 
conditions. However, it does not require that the child 
freely accepts responsibility for the offence, that the 
child consents to the diversion conditions, and that the 
child be given the opportunity to seek legal or other 
assistance. The period of suspension is very long (up 
to 10 years) and the criminal charge can be reinstated 
at any point during that period if the child does not 
abide by the stipulated conditions (s.28). 

3.30 The law makes provision for a range 
of community-based diversion and/or 
restorative justice programmes.125 ·

The Mediation Boards Act makes provision for 
mediation boards and the appointment of panels of 
mediators to facilitate resolutions of disputes, including 
minor criminal offences committed by children. 

Courts and trial proceedings

3.31 Children’s cases are tried by a 
specialized court, or a specially 
designated judge/magistrate, and 
separated from adult criminal court 
proceedings.126

·

The Children and Young Persons Ordinance establishes 
a specialized Juvenile Court (s.2), which must sit in a 
different building or room from other courts, unless 
this is not available (s.7(2).  The Juvenile Court has 
jurisdiction to try any criminal offence committed by a 
person under the age of 16 other than specified serious 
offences (murder, culpable homicide, attempt murder 
and culpable homicide, and robbery with attempt to 
cause death or grievous hurt) or where the young 
person is co-accused with an adult (s.4, 5). Children 
between the ages of 16 and 18 are tried in regular adult 
criminal courts.

The draft Child Protection and Justice Bill extends the 
definition of “child to all persons under the age of 18 
but retains a schedule of offences (not yet drafted) 
that will be outside the jurisdiction of the Children 
Magistrate’s Court (s.5). It also gives the Children 
Magistrate’s Court broad discretion to transfer children 
to the adult criminal courts “having regard to the 
gravity of the offence” (s.27(2)).

3.32 Children are guaranteed the right to 
have the matter determined without 
delay.127 Courts are required to make a 
final decision on the charges no later 
than six months after the child’s first 
appearance before the court.128 

·
The Children and Young Persons Ordinance does not 
require that children’s cases be expedited or set a 
maximum period for completing juvenile trials. The 
draft Child Protection and Justice Bill does not address 
this gap. 
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3.33 Courts are required to modify 
courtroom procedures and practices 
and to ensure that trials are conducted 
in an atmosphere of understanding that 
allows the child to participate fully.129 

·

The Children and Young Persons Ordinance includes 
limited guidance on child-sensitive proceedings 
before the Juvenile Court. It provides for closed court 
proceedings (s.7(3)), requires the court to explain the 
allegations to the child in simple language (s.9(1)), 
and places a duty on the court to assist a child in 
his/her defence by putting questions to any witness 
and asking the child or young person questions as 
necessary to explain anything in any statement made 
by the child (s.9(5)(d)).

The draft Child Protection and Justice Bill allows 
the court to conduct proceedings in chambers but 
otherwise does not provide any more guidance on 
child-sensitive court procedures before the Children 
Magistrate’s Court (s.28).

3.34 Court and other hearings of a child in 
conflict with the law are conducted in 
camera (closed court).130 · The Children and Young Persons Ordinance requires 

Juvenile Court proceedings to be closed (s.7(3)).

Sentencing

3.35 The law includes a statement of guiding 
principles to be taken into account 
when sentencing a child, requiring 
that any order be appropriate to the 
child’s well-being and proportionate 
to both the child’s circumstances and 
the office, and reinforcing that the 
aims of sentencing are reconciliation, 
rehabilitation, and promoting the 
child’s reintegration into family and 
society, rather than punishment. 131

·

The Children and Young Persons Ordinance requires 
courts to have regard to the welfare of the child or 
young person brought before it and requires the court 
to take steps to remove the child from undesirable 
surrounding and make provision for his education and 
training (s.21), but it does not include a comprehensive 
statement of guiding principles for sentencing children 
and young people.  The draft Child Protection and 
Justice Bill does not address this gap.

The International Covenant on Civil and Political Rights 
Act states that in all matters concerning children, 
whether undertaken by public or private social welfare 
institutions, courts, administrative authorities or 
legislative bodies, the best interest of the child shall be 
of paramount importance (s.5(2)).

3.36 In all cases except those involving 
minor offences, the law requires 
the court to request and consider a 
report on the child’s background and 
circumstances.132 

·

The Children and Young Persons Ordinance requires 
police to notify a probation officer whenever a child or 
young person is to be brought before the Juvenile Court. 
Upon receiving notification, the probation is required 
to investigate the background of the child and prepare 
a report for the court on his/her home surroundings, 
school record, health, and character (s.17). 

The Ordinance also stipulates that, upon finding a child 
or young person guilty of an offence, the Juvenile Court 
must take into consideration any information that may be 
available regarding the antecedents and circumstances 
of the child or young person, including any information 
supplied by a probation officer under section 17, and may 
summon and examine any probation officer (s.10(1)). 
The child can be remanded into custody for up to 21 
days (extendable for another 21 days) for the purpose of 
gathering this information (s.10(2)).

3.37 The law states that deprivation of 
liberty may be used only as a last 
resort,133 and only for children who 
have committed a violent offence, 
or have been involved in persistent 
serious offending.134

·
The Children and Young Persons Ordinance does not 
require that all forms of deprivation of liberty be used 
only as a last resort and gives the courts broad discretion 
to commit children and young people to approved 
schools, certified schools, and in some cases prison. 
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The Ordinance states that children under 14 cannot 
be imprisoned for any offence or be imprisoned for 
default of payment of fine (s.23(1)). Young people 
aged 14 to 16 must not be imprisoned unless the court 
certifies they are of such unruly or depraved character 
they are not fit to be detained in a remand home or 
certified school (s.23(2)).  The Juvenile Court also has 
broad powers to commit any child 12 years of age or 
older to an approved school or a certified school for 
any offence (s.26).

The draft Child Protection and Justice Bill states that 
no child under the age of 18 may be imprisoned. 
However, it also gives both the High Court and the 
Magistrates Court broad powers to imprison children 
for grave crimes for a specified period, which may be 
less than the minimum mandatory term prescribed for 
that offence (s.34(2)).

3.38 Any period of deprivation of liberty is 
for the shortest appropriate period.135 

·

Under the Children and Young Persons Ordinance and 
the Youthful Offenders (Training School) Ordinance, 
orders committing a child or young person to an 
approved school, certified school or training school 
are for a fixed period of three years (s.42) regardless 
of the nature of the offence or the needs and best 
interest of the child. This can be extended for an 
additional six months at the discretion of the school 
manager (s.44). In lieu of a sentence of death, persons 
under 18 can be detained indefinitely at the pleasure 
of the President (s.24(1) of the CYPO and s.53 of the 
Penal Code). A child or young person found guilty of 
culpable homicide, attempted murder and robbery 
with attempt to cause death or grievous hurt may be 
detained for any specified period if the Court is of the 
opinion that none of the other methods in which the 
case may legally be dealt with is suitable (s.24(2)). 
Children between the ages of 16 and 18 are subject to 
adult terms of imprisonment for all offences.

The draft Child Protection and Justice Bill removes the 
mandatory duration of certified school placements and 
replaces it with a term of up to three years. It retains 
the provision for indeterminate detention of children 
at the pleasure of the President but requires that they 
be detained in a child observation home (s.34(1)). For 
offences punishable by death, the court can impose a 
term of imprisonment of up to 20 years (s.34(3)).

3.39 A wide range of dispositions are 
available, with broad flexibility given 
to the courts, including: care, guidance 
and supervision orders; counselling; 
probation; community service 
work; compensation and restitution; 
treatment orders; and educational and 
vocational training programmes.136

·

The dispositions available under the Children and 
Young Persons Ordinance are somewhat limited. 
A child or young person may be discharged with 
admonishment (s.30); committed to the care of his/
her parent, guardian or relative with a bond of good 
behaviour (s.27(1)(a)); placed in the charge of a “fit 
person” for up to three years (s.27(1)(b); conditionally 
discharged (s.27(1)(c); placed on probation (s.27(1)
(d); sent to an approved school or certified school for 
three years (if 12 years of age or older) (s.26, 42); or 
imprisoned (if 14 years or older) (s.23).

The Child Justice and Protection Bill expands the 
sentencing options by including placement of a child 
in the charge of a foster carer or other relative (s.36(1)
(b)), making an order under the Community Based 
Corrections Act (if the child is over 14 years) (s.36(1)
(e)), and committing the child to a child observation 
home (s.35).
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3.40 The law prohibits corporal punishment 
and other forms of cruel, inhuman or 
degrading punishment as a sanction for 
children in conflict with the law.137 ·

The Corporal Punishment (Repeal) Act eliminated 
whipping as a sentence imposed by the court in 
respect of any offence (s.3).

3.41 Children are not subject to life 
imprisonment.138

·
Life imprisonment of children is not precluded. Under 
the Penal Code (s.53) and Code of Criminal Procedure 
Act (s.281) children who commit offences punishable 
by death (if committed by an adult) may be sentenced 
to indefinite detention at the President’s pleasure.

3.42 The death penalty may not be imposed 
for a crime committed by a person 
under 18 regardless of his/her age at 
the time of the trial or sentencing or of 
the execution of the sanction.139 ·

The Code of Criminal Procedure Act (s.281) and 
Penal Code (s.53) prohibit capital punishment for any 
person who appears to the court to be under the age 
of 18 years. Instead, children who commit offences 
punishable by death (if committed by an adult) are 
subject to indefinite detention at the President’s 
pleasure. 

Children deprived of liberty

3.43 There are binding, detailed standards 
for all children deprived of their liberty, 
in line with the UN Rules for the 
Protection of Juveniles Deprived of 
Liberty (Havana Rules), to ensure that 
children are treated with humanity and 
respect for their inherent dignity, and in 
a manner which takes into account the 
needs of persons of his or her age.140

·

The Children and Young Persons Ordinance and 
the Youthful Offenders (Training School) Ordinance 
call for the establishment of specialized remand 
homes, approved schools, certified schools and 
training schools for children and young people. Both 
Ordinances authorize the Minister to issue regulations 
governing the management, administration, 
inspection, and control of these institutions, but it 
is not clear if detailed, binding standards have been 
issued. The Youthful Offenders (Training School) 
Ordinance states that their purpose is to provide 
training and instruction and subject young people to 
such discipline and moral influences as will conduce to 
their reformation and to the repression of crime (s.2)

The Prisons Ordinance does not include any special 
provisions for the care and protection of detainees 
who are under the age of 18. A number of provisions 
in the ordinance are not in line with the UN Rules 
for the Protection of Juveniles Deprived of Liberty, 
including the use of weapons and force (s.77), the use 
of solitary confinement and reduction of diet as forms 
of punishment (s.79 (f)), and the use of restraints (s.89). 

3.44 Children have the right to be separated 
from adults in all places of detention, 
including police custody.141 

·

Children are not guaranteed the right to be separated 
from adults in all places of detention. 

The Children and Young Persons Ordinance (applicable 
only to children under 16) states that arrangements 
must be made to prevent children and young people 
from associating with adult offenders while detained 
in a police station or while being conveyed to or from 
any criminal court and require that girls be detained or 
conveyed by a woman (s.13).  However, no provision 
is made for separating children from adults whilst on 
remand, in prisons and other places of detention.

The Prisons Ordinance states that juvenile prisoners, 
“whenever it is practicable”, must be separated from 
adults (s.48(b)). “Juvenile” is not defined.

The draft Child Protection and Justice Bill does not 
include a clear statement on the right of children to be 
separated from adults in all places of detention.
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3.45 All children deprived of liberty 
have access to effective complaints 
procedures concerning all aspects of 
their treatment.142

·

The Children and Young Persons Ordinance and the 
Youthful Offenders (Training School) Ordinance do not 
make provision for a complaints mechanism.

Under the Prisoners Ordinance, a member of the Local 
Visiting Committee must visit the prison at least once 
per week and be available to hear any complaints from 
prisoners. All prisons must maintain a complaint book 
in which any visitor may record the complaints made 
to him/her by prisoners and the proceedings taken 
(s.36(4)(b), 38(1)(a)(iii)).

The draft Child Protection and Justice Bill does not 
address this gap.

3.46 There is an effective system for 
independent inspection and monitoring 
of all places where children may be 
deprived of their liberty, including 
unannounced inspections by an 
external, independent body.143

·

The Children and Young Persons Ordinance states 
that the Minister may (but is not required to) appoint 
“visitors” for remand homes and certified schools” 
(s.48(2), 51(2)(b). 

The Prisons Ordinance requires all prisons to have a 
Local Visiting Committee, which is authorized to visit 
and inspect a prison at any time, to have free access 
to all prisoners, to receive and record complaints from 
prisoners, and to inquire into the general condition and 
treatment of the prisoners (s.35–37). Judges may also 
visit any prison at any time to conduct an inspection, 
investigation or inquiry, and magistrates and members 
of parliament may visit and inspect prisons during 
business hours (s.39).

Under the Human Rights Commission of Sri Lanka 
Act, the Human Rights Commission has authority 
to monitor the welfare of persons detained, with 
regular inspections of places of detention and 
recommendations to improve conditions (s.11).

3.47 Children released from detention 
are entitled to support for their 
reintegration into the community.144 · Not addressed in the law.

Records and privacy

3.48 Children in conflict with the law have 
the right to have their privacy protected 
at all stages of the proceedings.145 The 
publication of any information that 
might lead to the identification of the 
child is prohibited.146

·
The Children and Young Persons Ordinance prohibits 
the publication of any report on proceedings before 
a Juvenile Court, but this is limited to newspapers, 
magazines or journals (s.11).  The draft Child 
Protection and Justice Bill would expand this to 
include “electronic media”.

3.49 The records of children in conflict 
in with the law must be kept strictly 
confidential and closed to third parties, 
except for those directly involved in 
the investigation, adjudication and 
disposition of the case.147

·
Not addressed in the law. The draft Child Protection 
and Justice Bill does not address this gap, other than 
in relation to persons attending a case conference.

3.50 The use of a child’s criminal record in 
subsequent criminal proceedings is 
prohibited once the child is an adult,148 
and the law provides for automatic 
removal of a child’s name from the 
criminal records upon reaching the age 
of 18.149 

·
The Children and Young Persons Ordinance says that 
no conviction or finding of guilt of a child or young 
person shall be regarded as a conviction of an offence 
for the purposes of any disqualification attaching to 
such conviction (s.22). 

SRI LANKA
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C. ACCESS TO JUSTICE FOR CHILDREN IN CIVIL PROCEEDINGS

3.51 The legal system provides effective 
means for children to challenge and 
remedy violations and abuses of 
their rights, including child-friendly 
complaints mechanism, and children 
are able to initiate legal proceedings 
either on their own or through a legal 
representative.150

·

Under the Constitution anyone (including children) can 
challenge a violation of his or her fundamental rights 
before the Supreme Court (art. 17).

The International Covenant on Civil and Political Rights 
Act states that a person (which explicitly includes a 
child) is entitled to petition the High Court against 
the infringement or imminent infringement of rights 
under the Act by any executive or administrative action 
(s.7(1)). The application may be made by the person 
themselves or through any other person on their 
behalf, but must be made within three months of the 
violation (s.7(2). The High Court can grant such relief 
or make such direction as it may consider just and 
equitable (s.7(4)). 

The Civil Procedure Code Ordinance states all civil 
court applications by “minors” (defined as a person 
under the age of 18) must be made in the child’s name 
by an adult “next friend and guardian ad litem” (s.476, 
477). The guardian ad litem must apply to the court 
and demonstrate their fitness and that their interests 
are not adverse to those of the child (s.481).

Children or someone acting on their behalf can also 
file complaints about violations of children’s rights 
with the National Human Rights Commission. Under 
the Human Rights Commission Act, the Commission 
has the power to conduct investigations of human 
rights violations on complaint or on its own motion 
(s.14). The Commission can resolve complaints by 
referring the matter for reconciliation or mediation, 
recommending that prosecution or other proceedings 
be instituted against the perpetrator, referring the 
matter to a court, or making recommendation to the 
appropriate authorities with a view to preventing 
or remedying the violation (s.11). The Commission 
can “refer” a matter to the court and intervene in 
pending court proceedings regarding the violation of 
fundamental rights, but it is not clear that they can 
initiate court proceedings on behalf of a child whose 
rights have been violated.

3.52 The best interest of the child is 
the primary consideration in any 
administrative or judicial decision 
relating to care, custody, guardianship, 
adoption and protection of a child.151 

·

The International Covenant on Civil and Political Rights 
Act states that in all matters concerning children, 
whether undertaken by public or private social welfare 
institutions, courts, administrative authorities or 
legislative bodies, the best interest of the child shall 
be of paramount importance (s.5(2)) but this principle 
is not fully entrenched in other laws relating to the 
care and protection of children. The Children and 
Young Persons Ordinance requires the court, when 
dealing with a child, to “have regard to the welfare of 
the child” (s.21). The Adoption of Children Ordinance 
requires that decisions about adoption be “for the 
welfare” of the child (s.4(b)) and registration of a 
custodian must be “in the interest” of the child (s.19(2)
(b)).  The Civil Procedure Code Ordinance authorizes 
the court to make interim and final orders for the 
custody and maintenance of children in the context of 
parental separation or dissolution of marriage but does 
not require that decisions be based on the best interest 
of the child (s.619–621).
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3.53 Children have the right to participate 
in an effective and meaningful way in 
matters affecting them, including the 
right to express their views and to have 
their opinion sought and given due 
consideration in any administrative 
or judicial decision-making regarding 
their care, custody, guardianship, and 
protection, having regard for their age 
and maturity.152

·

Sri Lankan law makes limited for children’s right to 
express their views in all administrative of judicial 
decision-making regarding their care, custody and 
protection.

The Children and Young Persons Ordinance does not 
guarantee children the right to participate in decision-
making about their care and protection or to be heard 
by the court before a care and protection order is 
issued.

The Adoption of Children Ordinance requires 
that children over the age of 10 consent to their 
adoption (s.3(5)). The court is also required to give 
due consideration to the wishes of the child, having 
regard to the age and understanding of the child 
(s.4(b)). Children over the age of 10 must also consent 
to someone who is not their natural parent being 
registered as their custodian (s.19(2)(d)), but there is 
no requirement that the views of younger children be 
given due weight. 

The Civil Procedure Code Ordinance authorizes the 
court to make interim and final orders for the custody 
and maintenance of children in the context of parental 
separation or dissolution of marriage but does not 
require that the views of the child be sought and given 
due consideration (s.619–621). 

3.54 Competent authorities are required to 
take measures to facilitate informed 
participation of children in decision-
making, including ensuring that 
the child has received all relevant 
information about his/her rights, 
and consulting the child in person, 
if necessary privately, or through 
other persons or bodies, in a manner 
appropriate to the child’s age and 
understanding.153

·

No special provision is made to facilitate children’s 
direct participation in family and other civil 
proceedings that affect them.

3.55 Children have the right to their own 
legal counsel and representation (e.g. 
guardian ad litem), in their own name, 
in proceedings where there is, or could 
be, a conflict of interest between the 
child and the parent or other legal 
guardian.154

·

Under the Civil Procedure Code Ordinance, child 
plaintiffs in civil proceedings must initiate an action 
through a guardian ad litem (s.479) and the court 
is required to appoint a guardian ad litem to act on 
behalf of any child who is a defendant in a civil action 
(s.479). Where there is no other person fit and willing 
to act as guardian, the Court may appoint any of its 
officers to be the guardian ad litem (s.494). However, 
these provisions apply only to children who are parties 
to civil proceedings. No provision is made to appoint 
a guardian ad litem or other legal representative to 
represent the rights and interest of children in civil 
disputes where they are not a direct party but where 
their rights and interests are affected (e.g., in custody 
disputes between their parents).

The Adoption of Children Ordinance requires the court 
to appoint some person or body of persons to act as 
guardian ad litem of the child to safeguard the child’s 
interests in any adoption application before the court 
(s.13(4)).
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The International Covenant on Civil and Political 
Rights Act guarantees every child the right to have 
legal assistance provided by the State at the State’s 
expense, but only in criminal, not civil, proceedings 
(s.5(d)).

The Children and Young Persons Ordinance does not 
make provision for representation of children subject 
to care and protection proceedings. The draft Child 
Protection and Justice Bill would address this gap 
by giving the court discretion to appoint a judicial 
guardian for children in need of care and protection 
(s.41) and requiring that an attorney-at-law be 
appointed to represent the child (s.43).

3.56 Children’s right to privacy is guaranteed 
and there are restrictions on publication 
of any information that might identify a 
child involved in civil proceedings.155

·

The Civil Procedure Code does not make provisions 
for protecting the privacy of children or prohibiting the 
publication of information about children involved in 
family or other civil proceedings.

The Children and Young Persons Ordinance prohibits 
reports of any proceedings before the Juvenile Court, 
including anything that reveals the name, address, 
school, or any other identifying particulars of the 
child, but the restriction is limited to “newspapers, 
magazines, or other journals” (s.11). The draft Child 
Protection and Justice Bill would expand this to 
include “electronic media”.
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