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Acronyms
APP

Asistența Parentală Profesionistă or Asistenți Parentali Profesioniști (Professional
Parental Assistance / Assistant – foster care / foster parent)

CCTF

Casa comunitara de tip familial (Family-type group home, type of APP)

CBO

Community-based organization

CWC

Child Welfare Committee (gatekeeping commission)

CWPC

Children without adequate parental care

DMPDC

Municipal Department for Child Protection

Guidelines

Guidelines for the Alternative Care of Children

GoM

Government of Moldova

IOM

International Organization for Migration

LA

Local authority

MICS

Multiple indicator cluster survey

MoLSPF

Ministry of Labor, Social Protection & Family

NGO

Non-governmental organization

SAFPD

Social Assistance & Family Protection Department (district)

ToR

Terms of reference

UNICEF

United Nations Children’s Fund

UNCRC

United Nations Convention on the Rights of the Child

UK

United Kingdom

US

United States
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Glossary of key terms
Unless otherwise noted the following terms are taken from the Republic of Moldova Law 140 on
the Special Protection of Children at Risk and Children Separated from Parents (2013).1 Additional
definitions can be found in Annex A: Moldovan glossary of terms & key child protection
definitions.

1
2

Abandoned child

Copil abandonat

Child identified as being without parents or any
other legal representative in case when the identity
data of the child and of his/her parents cannot be
determined.

Best interest

Interes superior al
copilului

Providing adequate conditions for the child’s
smooth growth and development taking account
of his/her individual particularities and the specific
situation he/she is in.

Child

Copil

Any individual who is under 18 and does not have
full legal capacity.

Child rights
specialist

Specialist in
drepturile copilului

Employed within the local public authority at the
community level to identify and support children at
risk of not having their rights respected.

Children at-risk

Copil în situație de
risc

Children who are victims of violence or neglect;
those engaged in vagrancy, begging and
prostitution; children without parental care and
supervision because of the absence of parents;
children who have been orphaned; children living
on the streets, runaways or children expelled
from their homes; children whose parents refuse
responsibility, have abandoned them or have been
deprived of the legal capacity by court decision.

Child separated
from parents

Copil separat de
părinți

Child who is effectively deprived of parents’ care
determined by the latters’ absence, including
whose parents have left the country for work for
longer than three months; children removed from
the care of parents due to of the existence of
imminent danger to life or health; and children with
established status “temporarily without parental
care.”

Children without
parental care

Copil rămas fără
îngrijire părintească

All children not in the overnight care of at least one
of their parents, for whatever reason and under
whatever circumstances.2

Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013.
Better Care Network. (2014). Better Care Network Toolkit. Retrieved from http://www.bettercarenetwork.org/bcn/toolkit/
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Community group Casă comunitară
home

Family-type housing for up to ten children operated
by territorial authority or private providers. The
public institution is established by council decision
and targeted to children aged six to 18 years who
cannot be placed with extended family, family-type
community home, or in foster care or adoption.
Placement and care monitoring is done by the
territorial guardianship authority social worker.

Community social Asistent social
worker
comunitar

Employed within district public authority deployed
at the community level (within local guardianship
authority) to identify, evaluate, monitor and support
cases of vulnerable people including children and
families.

Curator/
Curatorship

Curatelă

The power given by authority of law, to one or more
persons, to administer the property of an individual
who is unable to take care of his own estate and
affairs, Curatorship differs from tutorship in that
the latter is instituted for the protection of property.
(Source: www.legaldictionary.com). In Moldova the
term refers to guardianship for a child over the age
of fourteen years.

Emergency
placement

Plasament de urgență The removal of the child from the parents or
placement of a separated child until parents
are identified involving placement by the local
guardianship authority for up to 72 hours, with
possibility of extension placement to 45 days
while a comprehensive assessment is completed.
Placement can include: a) family relatives or other
persons with whom the child has an established
close relationship; b) family-type placement service;
and c) residential care placement.

Extended family

Familia extinsă

Family-type
children’s home

Casă de copii de tip Care in a family-like environment for children left
familial
without parental care. Foster parent-educator cares
for three to seven children aged up to 14 years. The
parent-educator is responsible for the child’s health
and education and is the legal representative for
the child. This is a type of foster care in Moldova.3

Gatekeeping
Commission

Comisia pentru
protecția copilului
aflat în dificultate

Relatives up to the 4th degree.

The prevention of inappropriate placement of a
child in formal care. Placement should be preceded
by some form of assessment of the child’s physical,
emotional, intellectual and social needs, matched
to whether the placement can meet these needs
based on its functions and objectives.

Government Decision on modification and clarification of certain government decisions, no.614 from 06.07.2010
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Guardianship
Guardian

Tutelă / tutore

Guardianship and trusteeship (tutelă/curatelă)
established to protect rights and interests of
persons that are incapable or with restricted
or limited capacity. Children are placed under
guardianship and trusteeship, if they have no
parents or adoptive parents, if their parents have
been deprived of parental rights by court, or if, for
other reasons, such persons have been left without
parental care. Guardianship is established over
children less than 14 years of age. The guardian
acts as ward’s representative by virtue of law
and enters into necessary juridical acts in ward’s
name and interest.4 Guardianship is used as an
alternative care placement for children without
parental care in both relative and non-relative
families (registered, approved / paid).

Guardianship
authority

Autoritate tutelară

Government authority must take all necessary
measures to assist and support children and
their families to prevent child separation from the
family or, where appropriate, to (re) integrate with
family. Local guardianship authority refers to the
mayor or municipal level authority while territorial
guardianship authority, Social Assistance and
Family Protection Department, refers to the district
level.

Raion

4

5
6
7

Romanian term for district

Temporary
guardianship

Tutelă temporară

Kinship or
extended family
care

Plasament sub tutelă Family-based care within the child’s extended
în familia extinsă sau family or with close friends of the family known to
la rude
the child, whether formal or informal in nature.6

Legal
representative

Reprezentant legal

The parent or legally appointed individual to protect
the child’s rights and interests.

Teacher parent

Părinte educator

The parent-educator is responsible for the child’s
health and education and is the legal representative
for the child in the family-type children’s home
(CCTF).7

The custodial placement of a child in a temporary
family care situation, while guardianship in terms
of legal responsibility remains with the parent or
the guardianship authority if the child has been
removed from the care of the parent.5

Family Code of the Republic of Moldova, no. 1316 from 26.10.2000 and Civil Code of the Republic of Moldova, no. 1107 from
06.06.2002.
Ibid.
UN Guidelines on the Alternative Care for Children. 2010. New York: United Nations.
Government of the Republic of Moldova.
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Parental
responsibilities

Responsabilitate
părintești

A set of rights and responsibilities that biological
or adoptive parents have to determine decisions
related to the upbringing of the child or children and
to ensure the care, rights, protection, safety, health
and education of the child. A court of law may
determine that parental rights and responsibilities
may lie with one, both or neither parent in cases
when it is in the best interest of the child.8

Placement

Plasament

Measure of protection of the child separated from
his/her parents to provide them with conditions for
the child’s growth and care in placement services.

Planned
placement

Plasament planificat

Placement by the territorial protection authority
with the approval of local guardianship authority
and the Child Welfare Committee. Children can
be placed in: a) guardianship / protective custody;
b) family placement service (family-type children’s
home, foster care); c) residential service placement
(community house, temporary placement center,
another type of residential institution).

Professional
Parental
Assistance

Asistență Parentală
Profesionala (APP)

Foster care by a social service specialist that
provides a child or children with care in professional
family care environment. There are several types of
care in Moldova: emergency, short-term, long-term
and respite.9

Specialist social
worker

Specialist în
asistenta sociala

Employed with the territorial guardianship authority
to monitor child protection in the district.

Temporary
placement center

Centru de plasament A residential care facility operated by territorial
temporar
guardianship authority or private providers by
council decision that provides temporary assistance
to up to 24 children 0-18 years of age in need for up
to 12 months, during which time the authorities and
staff of the center are required to find the optimal
solution in the best interest of the child.

Unaccompanied
child

Copil neînsoțit

8
9
10

A child not cared for by another relative or an
adult who by law or custom is responsible for
doing so. (Source: Guidelines for the Alternative
Care of Children). The Law on Asylum defines
an unaccompanied child as being a foreigner of
up to 18 years old who came to the Republic of
Moldova unaccompanied by his parents or legal
representative or who is not in the care of another
person or the child that remained unaccompanied
after entering the territory of the Republic of
Moldova.10

Better Care Network.
Government of the Republic of Moldova.
Law on Asylum in the Republic of Moldova, no. 270 of 18.12.2008.
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Executive summary

The population of the Republic of Moldova is 3,557,634, of which 20% are children under the
age of 18 years of age. Moldova is still a significantly rural population with more 60% of children
under the age of 14 living outside of urban areas.11 Twenty-eight percent of Moldovan children live
under the poverty line12 with an additional 100,000 children living precariously close to the poverty
line.13 Although a care reform process that got underway fully in 2006 has resulted in significant
positive steps forward in decreasing the reliance on residential care and establishing more familybased care options, issues such as intra-family violence, alcohol abuse, parental migration and
limited access to and use of social and health services are common risk factors resulting in child
vulnerability.
Over the past two decades Moldova has been in the process of transitioning from a Sovietbased system to a market economy. One of the results of this transition has been the emigration
of significant numbers of Moldovans to Western Europe and Russia in search of employment
opportunities. Estimates put the number at more than 330,000 or a full one-quarter of Moldova’s
economically active population.14 This exodus has resulted in more than 20% of Moldova’s
children left behind by one or both parents working abroad,15 an issue that was recognized as a
growing concern beginning in 2006. Particular concerns around issues related to protection, care
strategies and guardianship, custody and legal representation exist for this group of children and
others who are without adequate parental care. Only 63% of Moldova’s children live with both
parents and 11% do not live with either of their biological parents.16
In 2013, Law 140 on Special Protection of Children at Risk and of Children Separated from their
Parents17 was passed and included specific articles related to the identification, assessment,
assistance, referral, monitoring and registration of children at risk and those separated from their
parents and the authorities and institutions responsible for the application of these procedures
were clarified. The passage of Law 140 was an important step forward in the development of a
comprehensive legal and policy framework that protected children outside of parental care, in
particular those with parents abroad and others with precarious or unclear guardianship and/or
legal representation, and a critical step towards a systems-based approach to child protection able
to respond to changing risks and developments.
To help identify what was needed in terms of ensuring that a comprehensive legal and policy
framework existed and to identify key steps needed to align the existing legal and policy framework
to support Law 140 as well as globally recognized best practice, UNICEF issued a call for
technical assistance, at the request of the Government of Moldova. The consultancy included the
11
12
13
14

15

16
17

Population statistics from: National Bureau of Statistics. (2014). Retrieved from www.statistica.md
UNICEF. (2014). Facts and figures about children in Moldova. Retrieved from: http://www.unicef.org/moldova/overview_11752.html
TransMonEE. (2014). Database of UNICEF Regional Office for CEE/CIS. Retrieved from www.transmonee.org
National Bureau of Statistics. (2014). Labour force in the Republic of Moldova employment and unemployment. Retrieved from
www.statistica.md
UNICEF and the Ministry of Health of the Republic of Moldova. (2014). Monitoring the situation of children and women: Multiple
indicator cluster survey summary report 2012. Retrieved from: http://www.unicef.org/moldova/Unicef_booklet_ENG.pdf
Ibid.
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013.
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review of all primary and secondary legislation and guidelines in the context of legal and informal
guardianship responsibilities for children in need of special care and protection. Specifically the
four objectives were to:
1. Provide an overview of international law, standards, research and promising practices
regarding legal and informal guardianship in formal and informal child care and protection
2. Conduct a desk review to analyse national legal and policy framework governing different
forms of ‘legal and informal guardianship’ in formal and informal child care and protection.
3. Document and assess existing practices regarding parental responsibilities and legal and
informal guardianship in child care and protection and the challenges encountered by child
protection authorities, guardians and formal and informal primary caregivers; taking into
account various dimensions, including sex, ability, ethnicity and single parenthood.
4. Propose clear and concrete suggestions and recommendations for the improvement of
relevant laws, policies, procedures and practices regarding legal and informal guardianship
in child care and protection, including monitoring temporary guardianship, decisions on
deprivation of parental rights, decisions on guardianship and other child care and protection
measures.
The assessment took a multi-pronged approach led by the international consultant with support
from the national legal expert. The national expert conducted comprehensive child protection legal
review of more than 25 laws, policies, standards, guidelines and data related to child care and
protection. Additionally, the international consultant was responsible for conducting a thorough
desk review focused on legal and policies frameworks and practice of guardianship as described
in international child rights based instruments, national laws and policies and programming
documentation from contexts outside of Moldova. In total more than 82 documents were included
in the international review.
A participatory approach was utilized throughout the assessment beginning with an initial
stakeholder consultation and followed by key informant interviews and focus groups discussions
involving 79 stakeholders representing national level policy makers, regional and local authorities,
NGO representatives, legal experts, service providers, professionals (social workers, teachers,
health providers), court/ prosecutor representatives, caregivers/ guardians and children. The
literature review, engagement of key stakeholders, and constant coordination with UNICEF and
the Ministry of Labour, Social Protection and Family resulted in a comprehensive assessment
of the current situation in Moldova including challenges related to terminology and roles and
responsibilities and a relatively nascent evidence base related to the issues of guardianship, both
within Moldova, as well as within the broader international context.
To begin with the assessment looked at guardianship used in three basic ways:18
1. A legal device for conferring parental rights and responsibilities to adults who are not
biological parents (in either voluntary or authority-ordered cases);
2. An informal relationship whereby one or more adults assume responsibility for the care of a
child;
3. A temporary arrangement whereby a child who is the subject of judicial proceedings is
granted a guardian to look after his/her interests (whether or not the child lives physically with
this guardian).
The review of the existing international research and practices on guardianship, however limited,
showed: that as a protective measure guardianship, in its different forms, is an important option
in the best interest of many children; different contexts and protection systems have different
definitions and forms of guardianship that may or may not apply in the Moldovan context; and,
generally, there are many ways of understanding and using guardianship within a protection
system. The assessment presents good practices from the United States, United Kingdom,
18

Better Care Network (2014).
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Netherlands, Romania and Lithuania. Differing understanding of terms such as legal guardianship,
kinship care and custody were apparent. For example, the term ‘custody’ typically refers to the
physical keeping of a child with some legal responsibility, even while another person may have
legal representation and/or responsibility but not physical custody.
Regardless of how guardianship is defined and what form takes, any placement decision should be
made based upon the respect, protection and fulfillment of children’s rights. There should be clarity
on the primary responsibility of parent(s) and other duty bearers and professionals to provide
care and protection for children and respect for family privacy in decision-making and effort to
maintain the child’s family connection. Decisions about custody and guardianship must be based
upon the principle of best interest, accounting for the evolving capacity of the child, and ensuring
that the child has a recognized primary duty bearer with clear responsibilities. A key message of
the International Guidelines for the Alternative Care of Children is that regardless of a child’s care
situation they must never be left without someone who is competent and responsible for ensuring
his/her best interests and rights.19
The final assessment objective was to propose clear and concrete suggestions and
recommendations for the improvement of relevant laws, policies, procedures and practices
regarding guardianship in child care and protection, including monitoring so-called “temporary
guardianship,” decisions on deprivation of parental rights, decisions on guardianship and
other child care and protection measures. In order to provide clarity and fully address the legal
framework issues and the policy recommendations made in this report it is first suggested that
the Government of Moldova undertake one of two options or a combination of the two in order to
provide full protection to all children who may be in the care of someone other than a parent.
Option 1: Regulate “special guardianship” as a separate type of protection, especially for children
with both parents abroad. Special guardianship would clearly stipulate the responsibilities and
competencies of parents, guardianship authorities and the appointed guardian. Article 13 of Law
140 could be developed into a separate chapter defining special guardianship, procedures for
selection and appointment of the guardian, required competencies and legal responsibilities, and
case monitoring. The parents play an active role in the life of the child: maintaining contact, providing
financial support, and helping the guardian to make educational, medical and other decisions. They
remain legal representatives while assigning custody of their child to another caregiver. The guardian,
as custodian of the child, is legally responsible for care and protection and is able to make day-today decisions. Other forms of care and protection for children (including with their parents) would be
further clarified with follow through on the policy recommendations below and the development of
both minimum standards and practice guidelines for professionals and caregivers.
Option 2: Move all legal representation and responsibility of children within the protection system
and in various forms of formal alternative care to the territorial guardianship authority, with legal
representation and responsibility for children not in the protection system (including children with
parents abroad) remaining with parents, who can then in cases of need give some responsibilities
to a guardian through legal decision. In turn, the territorial guardianship authority may delegate
or share some competencies (such as physical custody or day-to-day care) with the responsible
persons from those services/forms of protection or care (such as the foster parent or placement
center manager). The custodians bear legal responsibility for the child but the authority or parents
remain legal representative. This option would require a complex legislative revision and may be a
more long-term option.
An initial set of recommendations was informed by the legal review, desk review and interviews
with key stakeholders engaged child protection in general and guardianship specifically. This set
of recommendations was consulted with a group of key stakeholders, who provided feedback
and prioritization (the full set can be referred to in the report). The six priority legal and policy
recommendations and five priority recommendations for practice follow.
19

UN Guidelines on the Alternative Care for Children. 2010. New York: United Nations.

13

Priority policy recommendations:
1. Clearly and consistently define terms and definitions for the Moldovan context to avoid the
duality of terminology as found in the present policy framework and including what is meant by
guardianship as a care placement (formal and informal), and definitions of custody and legal
representative/representation in various forms of child protection. Suggested definitions are
found in the full recommendations of the report.
2. Consult legal experts and consider removal of the terms tutelă/curatelă (tutorship- for
under age 14 /curatorship- for over age 14) as clarification of terms as outlined above may
sufficiently define guardianship for children under 18 and account for the child’s evolving
capacity and best interests without the need for separate terms.
3. Make revisions to the Civil Code, Civil Procedure Code, Family Code to align with defined
terms and the protections outlined in Law 140 by engaging legal experts and the Ministry
of Justice to provide clarity on the legal responsibility/representation and custody divisions
including guardianship authorities and various forms of protective care for children without
parental care and those temporarily separated from their parents.
4.	Revise and bring into consistency all laws, regulations and standards that address
guardianship, custody and legal representation: Law on Adoption, Contravention and Penal
Codes and Alternative care regulations.
5. More clearly define parental responsibilities (obligations) and rights (entitlements) and
the term ‘appropriate or adequate parental care’ in the Family Code including: definition
of adequate/appropriate care, deprivation of their parental rights, decisions of custody and
guardianship, penalties for not fulfilling parental obligations and provision of child support by
non-custodial parents.
6. Provide national regulations for guardianship as a care provision that clearly outline
the types of guardianship in Moldova (more than one type should be considered – relative
guardianship, temporary guardianship, simple custody, informal guardianship, duty bearer
responsibilities (including court), placement decision-making, guardian requirements and
paperwork required.
Priority practice recommendations:
1. Provide written guidance to regional social workers, specialists and community social
workers on the implementation of Law 140, including regular and updated information on
legislative developments. Consider providing a simple and brief guide to guardianship practice
that will go alongside of updated regulations.
2. Provide very clear guidance to mayors aimed at empowering them in their guardianship
authority role, particularly as it relates to procedures for establishing custody of children whose
parents are abroad, considerations for best interest and evolving capacity determinations, and
the limitations of their decision making power.
3.	Continue to provide training and capacity building to mayors and community social
workers on Law 140 and their roles in protecting children in the care of relatives and other
guardians, both formal and informal, ensuring that the key stakeholders at the local level are
clear on the limitations of power and their specific role in the process and on determining both
best interest and the child’s capacity to participate in decision making.
4.	Establish the Child Protection Specialists foreseen in Law 140. This position combined with
community social workers will help to alleviate the challenges faced by communities and will
ensure continuity of understanding and engagement of key actors in protecting children even
when mayoral changes occur.
5.	Ensure that children in guardianship can access resources by following through on
the revisions underway to the social assistance (‘ajutor social’) provisions based on family
income and other criteria that include relatives and non-relatives who have children in their
custody.
14
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1. Assessment methodology

1.1. Purpose and objectives
The purpose of the assessment is to improve the legal and normative framework and policies
related to guardianship in formal and informal child care and protection, including development
of recommendations. The recommendations intend to inform public authorities on further actions
at the legal, policy and implementation levels to ensure successful reforms in child care and
protection.20 Based upon the work plan outlined and agreed upon in October 2014,21 the four
objectives of the assessment as outlined in the ToR were to:
1. Provide an overview of international law, standards, research and promising practices
regarding legal and informal guardianship in formal and informal child care and protection,
including, but not limited to children in residential care, children in foster care, children under
guardianship, children without adequate parental care (e.g. abandoned children, children
left behind by migrating parents, children in temporary or long-term informal kinship care,
children taken out of family as a child protection measure, children in conflict with the law,
unaccompanied children) and children in pre-adoptive placement.
2. Conduct a desk review to analyse national legal and policy framework governing different
forms of ‘legal and informal guardianship’ in formal and informal child care and protection.
3. Document and assess existing practices regarding parental responsibilities and legal and
informal guardianship in child care and protection and the challenges encountered by child
protection authorities, guardians and formal and informal primary caregivers; taking into
account various dimensions, including sex, ability, ethnicity and single parenthood.
4. Propose clear and concrete suggestions and recommendations for the improvement of
relevant laws, policies, procedures and practices regarding legal and informal guardianship
in child care and protection, including monitoring temporary guardianship, decisions on
deprivation of parental rights, decisions on guardianship and other child care and protection
measures.

1.2. Approach
The assessment took a multi-pronged approach led by the international consultant with support
from the national legal expert. The national expert took lead responsibility for a comprehensive
child protection legal review and was active in the field research, recommendations and report
development. The approach was inclusive and participatory beginning with a stakeholder
consultation led by the national expert at inception (October 2014). Following the consultation the
20

21

UNICEF. (2014). Terms of reference: Assessment of ‘legal and informal guardianship’ in child care and protection in the Republic of
Moldova. Retrieved from: http://www.unicef.org/moldova/TOR_legal_representation_international(1).pdf

Work plan version 4 October 3, 2014 available from UNICEF.
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assessment team undertook two consecutive activities: a comprehensive legal review of Moldovan
laws, regulations and policies; and a literature review of national policies, research and data,
regional policies and research and international research and practices.
The legal review was led by the national legal expert and resulted in a comprehensive report
(See also Annex B: Analysis report of the legal framework in child protection). The analysis
identified legal inconsistencies and practical situations that remain uncovered by the law including
sections on regulation of child protection, decision-making processes regarding children and
inconsistencies in legislation and practice. It informed the wider literature review and field research
as well as providing critical insights for the development of recommendations. For the legal review
twenty-five legal, policy and regulatory documents were analyzed.
The consultant team completed a thorough literature review with the aims of: gathering information
on international laws, standards, research and promising practices; further analyzing the national
legal and policy framework governing different forms of child care and protection; and Informing
development of methodology and research tools. The review included national and international
reports, laws from other countries, grey literature and peer reviewed journal articles (see also
Annex C: Key document list). Initial calls for literature within professional networks and topic
searches of internet and scholarly search engines included topic words such as: guardianship,
guidelines for guardianship, special guardianship, best practice and guardianship, promising
practices in guardianship, definitions of guardianship, guardianship and Eastern Europe, child
rights and guardianship, kinship care, etc. Several scholars in child protection communicated
the scarcity of documentation on the topic. The initial literature review resulted in an inception
report22 and as a result of feedback on the report the review was further widened with a second
search to gather additional information related to international practices of guardianship, especially
in countries within CEE/CIS region, through Google search and contact with Romanian and
Lithuanian child welfare professionals. Documentation from Romania, Lithuania and the Czech
Republic were included in the review as these country contexts were of particular interest to the
MoLSPF. The challenges of the literature search, included 1) multiple definitions and uses of the
term guardianship; and 2) laws, policies and programming documentation in languages other
than English, Romanian or Russian which the consultant team were not able to read. A total 82
documents (exclusive of the national policy documents) were reviewed.
Through qualitative field research methodology, specifically individual and group key informant
interviews, home visits and site visits to direct service providers the consultant team sought to
explore the current practices related to informal and formal guardianship. The objective of the
research was to document and assess existing practices regarding parental responsibilities and
legal and informal guardianship in child care and protection and the challenges encountered
by child protection authorities, guardians and formal and informal primary caregivers; taking
into account various dimensions, including sex, ability, ethnicity and single parenthood.23 The
methodology, ethical framework and primary questions were outlined in a guiding document24 and
reviewed by UNICEF and reviewed by MoLSPF before the field mission in December 2014.
Stakeholders consulted during the field research included national level policy makers, regional
and local authorities, NGO representatives, legal experts, service providers, professionals (social
workers, teachers, health providers), court/prosecutor representatives, caregivers/guardians
and children. The national legal expert interviewed additional national and Chisinau municipality
stakeholders both prior to and following the mission. In an effort to triangulate findings additional
stakeholders considered a range of criteria that would allow consultants to draw general
conclusions. This included working with the MoLSPF to select the regions with consideration to the

22
23

24

Inception report version 15 November 2014 available from UNICEF.
UNICEF. (2014). Terms of reference: Assessment of ‘legal and informal guardianship’ in child care and protection in the Republic
of Moldova.
Field Research Methodology 24 November 2014 available from UNICEF.
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region’s experience in developing and implementing child protective services. At the request of the
MoLSPF relatively highly functioning regions were selected. Other considerations were: number
of children in evidence of protection services, number of migrated parents, gender and ethnic
diversity. In all 79 people were consulted either individually or in groups.

1.3. Limitations and constraints
The assessment encountered a number of constraints during different phases that required the
overall research to be flexible and adapted along the way:
1. The literature review revealed that guardianship is a topic that is generally overlooked by
international research. It was challenging to find grey and peer-reviewed literature on the
topic. The assessment team addressed this constraint through multiple searches using
different methods and key words, calling upon colleagues and professional networks, and
reaching out to other countries via email (for example contacting people with the regional
child protection authorities in Romania).
2. The stakeholder consultations revealed a wide range of opinions on the limitations of
Moldovan legislation and policy related to guardianship and the legal representation of
children. Varying ideas about the meaning of terms used in the ToR as well as in Moldovan
practice made it at times difficult to delineate the parameters of the assessment. This
constraint was addressed through regular communication with the two main partners:
UNICEF and MoLSPF.
3. The MoLSPF requested that target regions for the field research be selected from the
regions where “child protection reform was going well.” They felt that they already had
adequate information about regions with less service development, and that the focus
of this assessment was not service implementation. They wanted to learn from regions
with experience in guardianship practice. This constrained the ability of the team to draw
comparisons between practices in regions with varying degrees of protection reform and
service development level of service development. The ability to make cross-geographical
comparisons was also limited since the five regions plus Chisinau represented only the
central and northern sections of the country. To mediate these limitations and allow for some
triangulation of results the team selected two southern regions for later telephone interviews.
4. Possibly due the November 30, 2014 parliamentary elections, December/January holidays
and workload of primary partners, the field research was less pre-organized than envisioned.
At the start of the work the territorial guardianship authorities had not received letters
of introduction from the national level. Field research was organized on a daily basis
constraining the ability of local partners to help organize such tasks as meetings with mayors
or focus groups with guardians, parents or children. The team addressed this constraint
by making home visits, as possible, to families and conducting informal interviews with
guardians and children. In addition, the field research was perhaps ambitious in what was
outlined for completion within ten days. A number of national level interviews were completed
later in the assessment.
5. The assessment was limited in the ability to draw comparisons between ethnic groups. While
UNICEF has suggested that Roma and Russian communities be included, the MoLSPF
felt this went beyond the scope of their priorities within this ToR. Some information related
to guardianship and legal representation practices in Roma communities of Calarasi and
Soroca regions was garnered from questions asked of the regional and local authorities, but
the perspectives could not be confirmed through direct interviews with community members.
Attempts made to schedule an interview with the director of a large NGO focused on Roma
were not successful.
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2. Context of the assessment
The population of the Republic of Moldova is 3,557,634, of which approximately 20% are children
under the age of 18 years and 17% are over the age of 60.25 Fifty-eight percent of the overall
population lives in rural areas compared with 64% of children below 14 years of age. The World
Bank reports that economic growth has been steady since the early 2000’s however, 12.7% of
the population continues to live below the national poverty line and unemployment averaged 5%
overall while being over 12% for the 15-24 age population. Underemployment is estimated at 7%.
There is continued heavy reliance on remittances, which are on the decline.26 Over 330,000 people
of working age are categorized as “abroad for work or seeking employment”27 leaving a limited
labor pool within the borders of Moldova. With anticipated visa liberalization to European Union
countries this trend is not predicted to slow in the near future. These and other socioeconomic
factors categorize Moldova as a lower middle-income country.28
Figure 1: Living situation of children

Source: http://www.unicef.org/moldova/Unicef_booklet_ENG.pdf

In Moldova, 28% of children are thought to be living below the poverty line.29 Thirty-seven percent
of children live either with just one parent or do not live with a biological parent at all.30 Children in
Moldova can face multiple, interrelated vulnerabilities including those related to poverty, violence,
neglect, lack of access to education, healthcare and other services, as well as being without
adequate parental care as can be the case with children left behind by migrating parents. Those
children with both parents out of the country should be considered “without parental care” and
requiring of special attention from the child protection system to ensure their rights are protected.
25
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National Bureau of Statistics. (2014). The socio-economic situation of the Republic of Moldova in 2014 (in Romanian).
Retrieved from www.statistica.md
Ibid.
National Bureau of Statistics. (2014). Labour force in the Republic of Moldova employment and unemployment. Retrieved from
www.statistica.md
World Bank economic indicators on Moldova, accessed January 22, 2015 at http://data.worldbank.org/country/moldova
UNICEF. Facts and figures about children in Moldova. Retrieved on February 5, 2015 from: http://www.unicef.org/moldova/
overview_11752.html
UNICEF and the Ministry of Health of the Republic of Moldova. (2014). Monitoring the situation of children and women: Multiple
indicator cluster survey summary report 2012. Retrieved from: http://www.unicef.org/moldova/Unicef_booklet_ENG.pdf
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Emigration in search of employment is a factor that has impacted a number of aspects of
Moldova’s development since it gained independence from the Soviet Union in 1991. In 2004,
367,000 Moldovans were estimated to be abroad in search of work with some experts suggesting
the figure could be two to three times higher.31 This figure has not significantly changed over the
past ten years. A full one-quarter of Moldova’s economically active population is working outside of
the country, according some reports.32 Poverty and migration contribute to the disintegration of the
family structure and to the numbers of children left without parental care. In fact, 21% of children
have at least one parent living abroad and 5% have both parents abroad.33 Parents from rural
areas are more likely to leave their children behind than those from urban areas, and most children
left without parental care are 10 years or older and left in the care of close relatives.34
Moldova’s transition to a market economy contributed to the emergence of an economic
situation where high unemployment and poverty led to the phenomenon of migration seeking for
employment, and for many the emigration of family members to earn money to sustain the family
became a normal way of living.35

2.1. Child protection and care reform in Moldova
At the time of independence institutional care36 was the primary response measure for protecting
children in vulnerable situations, requiring significant investment by the state to maintain the
infrastructure.37 Since 2006 the child care and protection response has been actively undergoing
a reform process with the engagement of the Government of Moldova (GoM), UNICEF, key
donors, universities and many non-governmental organizations (NGOs). Between 2010 and 2012,
20 residential institutions were closed and the number of children in such care was reduced by
54%.38 As of January 2014, Moldova had 43 residential institutions with 3,909 children in care.39
Child protection services have been largely decentralized to the Regional Social Assistance
and Family Protection Departments (SAFPD) and family- and community-based alternatives
have been developed. The successes are highlighted in the Strategy for Child Protection 2014202040 approved by the GoM in June 2014, which include the following: significant increases
in the number of children placed in professional parental assistance (APP or foster care) and
in family-type children’s homes; increases in the number of cases being reviewed by Child
Welfare Committees (CWC) (gate keeping commissions); and increased public spending for
social protection. In its concluding observations41 from the September-October 2013 session, the
Committee on the Rights of the Child
commended Moldova on the passing of
the June 2013 Law on Special Protection
of Children at Risk and of Children
Separated from their Parents, commonly
referred to as Law 140.42
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UNICEF and Child Rights Information Center. (2006). The situation of children left behind by migrating parents. Retrieved from
http://www.unicef.org/moldova/2006_003_Eng_Study_Children_Left_Behind.pdf
http://www.childrenleftbehind.eu/countries-of-origin-moldova/
UNICEF and the Ministry of Health of the Republic of Moldova. (2014). Monitoring the situation of children and women: Multiple
indicator cluster survey summary report 2012.
http://www.childrenleftbehind.eu/countries-of-origin-moldova/
UNICEF and Child Rights Information Center. (2008). The impact of parental deprivation on the development of children left behind
by Moldovan migrants. Retrieved from: http://www.unicef.org/socialpolicy/files/The_Impact_of_Parental_Deprivation_on_the_
Development_of_Children.pdf
Institutional and residential institutions/ residential care / residential facilities are used interchangeably throughout the document. See
annex of key definitions.
Evans, P. and Bradford, B. (2013). EveryChild Moldova’s Program Experience: Improving Children’s Lives Through
Deinstitutionalization.
Ministry of Labor, Social Protection and Family. (2014). Rezultate şi perspective în dezvoltarea sistemului de îngrijire a copilului în
Republica Moldova. From the final „Protecting children in Moldova from family separation, violence, abuse, neglect & exploitation”
project conference, April 2014. Provided by NGO Partnerships for Every Child.
Strategy for Child Protection for 2014-2020, approved by Government Decision no. 434 of 10.06.2014.
Ibid.
Concluding Observations of the 64th session of the Committee on the Rights of the Child, September-October 2013. Report accessed
at: http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Downloadspx
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013.
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Law 140 sets the stage for a systems-based approach to child protection for the first time in
Moldova, moving the country away from issue-based intervention. The inter-sector cooperation
mechanism for the identification, evaluation, referral, assistance and monitoring of child victims and
potential child victims of violence, neglect, exploitation and trafficking approved in 2014 provides
one mechanism for implementing Law 140 and strengthens the procedures of several ministries in
implementing the law and identifying and referring children who are abused, neglected or at risk.43
A good child protection system must be able to identify, assess, support and refer any child risk
situation, as well as respond to the changing environment and context as new risks appear and a
country develops.
Table 1: Children in alternative care
Type of family-based alternative care

Number of children44

Guardianship (tutorship or curatorship)

9,263

Professional parental assistance / foster care traditional

392

Family Type Children’s Home / group parental assistance

343

Community home for children at-risk

30

Adoptive placement

74

TOTAL

+10,100

Despite the commendable progress in child protection reform, on-going concerns exist regarding
the full protection of children’s rights and the ability of families to provide adequate protection and
care. A review of the situation for children in Moldova shows:45






60% of social welfare beneficiaries in 2013 were families with children;
76% of children ages 2-14 have experienced violent discipline;
21% of children have one or both parents gone abroad for employment;
128 children under three remain in residential care facilities; and
Close to 399 new children were placed in residential care in 2013.

2.2. Understanding children without adequate
parental care
The terms of reference (ToR) for this assessment on guardianship46 includes the situation of
children in residential care, children in foster care and pre-adoptive placement, children under
formal guardianship, children without adequate parental care for example, abandoned children,
children left behind by migrating parents, children in temporary or long-term informal guardianship
or kinship care, children taken out of family as child protection measure and children in conflict
with the law and unaccompanied children. Because of the significant number of children living
with only one parent, because of migration, divorce or other factors, UNICEF also felt it important
to understand issues of parental responsibility, custody and legal responsibility in various care
situations.
43
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45
46

Instructions for the inter-sectoral cooperation mechanism for the identification, evaluation, referral, assistance and monitoring of child
victims and potential child victims of violence, neglect, exploitation and trafficking, approved through the GD no.270 of 08.04.2014.
Figures from TransMonEE. (2014), National Bureau of Statistics. (2014) and Ministry of Labor, Social Protection and Family. (2013).
Annual Social Report for 2013 (in Romanian).
Government of Moldova. (2014). UNICEF and the Ministry of Health of the Republic of Moldova. (2014).
UNICEF. (2014). Terms of reference: Assessment of ‘legal and informal guardianship’ in child care and protection in the Republic of
Moldova.
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As identified by the International Guidelines for Alternative Care of Children (Guidelines),
children without parental care are all children not in the overnight care of at least one of their
parents, for whatever reason and under whatever circumstances,47 including children living on
the street, orphaned by the death of parents, in residential care or other forms of alternative care,
and children who have become separated, either voluntarily or involuntarily, from their families.
The term children without adequate parental care used in this report includes those entirely
without parental care and those with inadequate care, such as neglected and/or abused children
in their families, those abandoned or left behind by parents, unaccompanied children, etc.48
These definitions help to provide clarity as to what population of children this assessment aims
to address. The Moldovan legislation does not provide a definition specifically for a child without
adequate parental care, however Law 14049 does apply two categories:
1.	Children at-risk defined to include children who are victims of violence or neglect;
those engaged in vagrancy, begging and prostitution; children without parental care and
supervision because of the absence of parents; children who have been orphaned; children
living on the streets, runaways or children expelled from their homes; children whose parents
refuse responsibility, have abandoned them or have been deprived of the legal capacity by
court decision.
2.	Children separated from parents are recognized specifically by the law as those without
parental care because of parental absence: children whose parents have left the country for
work; children removed from the care of parents due to of the existence of imminent danger
to life or health; and children with established status “temporarily without parental care.”
Special cases of children at-risk or those without adequate parental care and in need of alternative
care in Moldova may include: children in contact with the criminal justice system, unaccompanied
children, and children whose parents are abroad (not specified one or both parents). Moldova
legislation makes special protection for these categories of children.
Table 2: Children without or at risk of being without adequate parental care 50
Type of risk51

Number of children

With one or both parents abroad

105,270

With disabilities

13,349

At-risk of poverty

+100,000

In residential care facilities

3,909

Left without parental care52

3,483

Considered “at-risk” – 0-5 years of age

9,162

Trafficked

20

In contact with the law

1,551

Convicted and in penitentiary

43

Unaccompanied children
47
48

49
50
51

52

Figure not documented

UN Guidelines on the Alternative Care for Children. 2010. New York: United Nations.
The Better Care Network summarizes adequate parental care as: care whereby a child’s basic physical, emotional, intellectual and
social needs are met by his/her caregivers and the child is developing according to his or her potential. Better Care Network (2014).
Better Care Network Toolkit. Retrieved from http://www.bettercarenetwork.org/bcn/toolkit/
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013.
Here authors’ own interpretation of ‘child at-risk’ meaning a child who because of vulnerability factors may be at higher probability for
needing protection from abuse and neglect and/or who are risk of being separated from their parents, family or community.
Statistics from: Government of Moldova. (2014), TransMonEE. (2014), National Bureau of Statistics. (2014) and National Center
of Public Health. (2012). Multiple Indicator Cluster Survey. Retrieved from: http://www.childinfo.org/files/Moldova_2012_MICS_
Summary.pdf NB: Children may be counted in more than one category, for example a child with disability could also be a child
without parental care.
Term from TransMonEE report and assumed to mean any child not in the overnight care of at least one of their parents, for whatever
reason and under whatever circumstances (Source: Guidelines for the Alternative Care of Children)
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UNICEF published the first report looking at the impact of parental migration on children in 2006.53
This report described increased social isolation, impacts on emotional development, risk of school
dropout and low attendance, vulnerability to drug use, delinquency, and risks to reproductive health
due to precocious sexual relationships.54 At that time 6% of children had parents gone for more
than four years. The International Organization for Migration (IOM) reported that by 2010 more
than 52,000 children (12% of the child population) had been left behind by migrating parents.55
UNICEF and the Ministry of Health in their 2014 published Multiple Indicator Cluster (MICS)
Report, show that 21% of children in Moldova have at least one parent living abroad.56 While
general thinking is that children with parents working abroad are doing better in terms of material
resources, there is also recognition of the negative impact due to lack of emotional support and
difficulties associated with parental separation.57 A 2008 report found that of children with both
parents abroad only 14.8% had established guardianship as a form of protection with the remaining
children left in the informal care of family, friends or neighbours or left to care for themselves,58
while many thousands more were in single parent households potentially with limited resources
and/or supports. While children in single parent households and/or in informal family arrangements
do not necessarily need to come under the formal attention of child protection services, they
do need at least a community system watching out for their health, safety and protection. The
on-going question of whether or not children whose parents are abroad are adequately and
appropriately protected by both policy and practice was an impetus for this assessment. According
to the IOM, the National Action Plan regarding the protection of children left without parental care
for 2010-2011 first highlighted steps necessary to adjust the regulatory, institutional and legal
framework in order to better protect children whose parents have migrated.59 This was highlighted
again in the UNICEF 2013 working paper, “Foster care services for children in Moldova,” where it
was suggested that the legal status of guardians for various forms of alternative care needs to be
more clear and that the legal status of children in care should be resolved as quickly as possible.60
Figure 2: Children of migrated parents

Source: http://www.unicef.org/moldova/Unicef_booklet_ENG.pdf
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UNICEF and Child Rights Information Center. (2006). The situation of children left behind by migrating parents. Retrieved from:
http://www.unicef.org/moldova/resources_19604.html.
Ibid.
International Organization for Migration. (2012). Extended migration profile of the Republic of Moldova.
UNICEF and the Ministry of Health of the Republic of Moldova. (2014). Monitoring the situation of children and women: Multiple
indicator cluster survey summary report 2012. Retrieved from: http://www.unicef.org/moldova/Unicef_booklet_ENG.pdf
UNICEF and Child Rights Information Center. (2008). The impact of parental deprivation on the development of children left behind
by Moldovan migrants. Retrieved from: http://www.unicef.org/socialpolicy/files/The_Impact_of_Parental_Deprivation_on_the_
Development_of_Children.pdf
UNICEF. (2008). The impacts of migration on children in Moldova. Retrieved from: http://www.unicef.org/The_Impacts_of_Migration_
on_Children_in_Moldova(1).pdf
Cheianu-Andrei, D., Gramma, R., Milicenco, S., et al. (2011). Specific needs of children and elderly left behind as a consequence of
migration. Report to International Organization for Migration.
Bunkers, K. (2013). Foster care services for children in Moldova: Final report. Submitted to Ministry of Labor, Social Protection
and Family and UNICEF. Retrieved from http://www.crin.org/en/docs/Foster%20Care%20Services%20for%20Children%20in%20
Moldova.pdf.
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2.3. Informal and formal alternative care for children
without adequate parental care
The Guidelines define alternative care as, “a formal or informal arrangement whereby a child
is looked after at least overnight outside the parental home, either by decision of a judicial or
administrative authority or duly accredited body, or at the initiative of the child, his/her parent(s) or
primary caregivers, or spontaneously by a care provider in the absence of parents”.61 Within this
definition there are both systems of informal and formal care.
Informal care being any private arrangement provided in a family environment, whereby
the child is looked after on an on-going or indefinite basis by relatives or friends (informal
kinship care/ informal guardianship) or by others in their individual capacity, at the initiative of
the child, his/her parents or other person without this arrangement having been ordered by
an administrative or judicial authority or a duly accredited body,62 as with a formal protective
measure. It is possible for care to be informal (voluntary) but in the attention of or known by
someone within the formal system. In Moldova informal care includes informal or “unofficial”
guardianship.
Formal care being all care provided in a family environment, which has been ordered by
a competent administrative body or judicial authority, and all care provided in a residential
environment, including in private facilities, whether or not as a result of administrative or judicial
measures.63 Moldova has a number of formal care options including professional parental
assistance, family-type children’s homes and formal or “official” guardianship.
Moldovan Law 140 provides for two forms of placement, emergency and planned. Emergency
placement applies to the removal of the child from the parents or placement of a separated child
until parents are identified. It involves placement by the local guardianship authority64 for up to 72
hours, with possibility of extension of placement up to 45 days. Placement can include: a) family
relatives or other persons with whom the child has an established close relationship; b) family-type
placement service; and c) residential care placement. The territorial protection authority,65 with
the approval of local guardianship authority and the CWC, can arrange a planned placement.
Children can be placed in: a) guardianship / protective custody; b) family placement service
(family-type children’s home, foster care); or c) residential service placement (community house,
temporary placement center, other residential institution). The legal guardian may be either with the
caregiver / service provider or the authority depending, at present, on the type of placement, while
physical custody (without legal representation) is with the caregiver / provider.

61
62
63
64
65

UN Guidelines on the Alternative Care for Children. 2010. New York: United Nations
Ibid.
Ibid.
Local guardianship authority refers to Mayors of villages, towns and municipalities.
SAFPD.
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67

66

Care and protection of children in both related and nonrelated families (registered, approved / paid)

Guardianship
(formal)

See also Annex A: Moldovan glossary of terms & key child protection definitions for full descriptions of services
Professional in this case meaning recruited, selected, approved, trained, monitored and remunerated.

Guardian + guardianship
authority

Guardianship authority
during matching period,
teacher parent after
matching

Care in a family-like environment or family foster care
for three to seven children aged up to 14 years.

Family-type
children’s home
(CCTF)

Parent/s

Guardianship authority
for long-term, emergency,
short-term
Parents for emergency,
short-term and respite

Temporary or long-term care by relatives in the absence
of parents (such as those leaving Moldova for work
abroad)

Extended family
care (Informal
guardianship)

Parent/s

Foster care that provides a child or children with care
in a professional (assessed, trained, monitored, paid)
family care environment.67 Types: emergency, shortterm, long-term, respite.

Both parents outside of Moldova

Parents abroad

Parent/s

Professional
Parental
Assistance (APP)

One parent outside of Moldova

Parent abroad

Both parents are legal
representatives unless one
is deprived of parental rights

Parent who did not lose
rights
Territorial guardianship
authority

Care by custodial parent/s as per court decision on the
residency of the child, in most cases shared with the
non-custodial parent

Divorced family

Parent/s

Legal guardianship
Legal representative

Court Removal of Parental Rights – One or both parents loses parental
rights temporarily or permanently by court decision – child becomes
responsibility of the child protection system in the case of both losing rights

Care by biological parent/s

Brief description

Birth family

Placement

Table 3: Types of protective care and guardianship in Moldova66

Guardian

CCTF – teacher parent

APP

One parent
Alternative placement

Extended family
member

Person children are left
with

Remaining parent

One parent

Parent/s

Custody
(Physical day-to-day
care)

Family Code
Chapter 19
Law 140 (Art. 11-12)

CCTF Regulation

APP Regulation

Family Code
Art. 67-69
Civil Code
Law 140

Limited regulation in Law 140
related to Local Guardianship
Authority

Not regulated

Law 140 (Art. 13)

Family Code
Art. 37-38

Family Code
Chapter 9-12

Regulated in
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Care and protection of children in both related and nonrelated families in short-term custodial placement

Legal representation and protection of children involved
in the legal system

Temporary placement in family-type housing for up to
ten children aged six to 18 years who cannot be placed
with extended family, CCTF, APP or adoption.

Permitted only to those who have full legal capacity,
have reached the age of 25 years and are at least 18
years older than the child they have been matched to
adopt, but not more than 48 years. Priority for adoption
is to the guardian or trustee, caregiver or APP, and
relatives, and only after all measures for (re) integration
have been exhausted. Adoption can be national or
international.

Residential institution for up to 25 children / up to one
year

Facilities with over 24 children. There is a current
moratorium on the placement of children in residential
care without compelling need to do so and as a last
resort following exhaustion of all other protective
measures (Order 114/5.3.2010 of Ministry of Education)

Temporary
Guardianship

Legal
Guardianship

Community
home for
children at risk

Adoption

Temporary
Placement
Center

Residential
Institution
Guardianship authority or
with the institution

Guardianship authority

Guardianship authority
during pre-adoption
placement
Adoption parent/s

Guardianship authority

Assigned by court

Parent/s + guardian
Guardianship authority

Institution

Center manager

Adoptive parent/s

Community home
manager

Parent/s
Guardian

Guardian

Strategy - Reorganization of
Residential Care 2007-2012 & Order
114/5.3.2010

Temporary Placement Center
Regulation

Law on Adoption

Regulation of the Community home
for children at risk

Civil Code (Art. 22, 24, 1592)
Civil Procedure Code (Art. 58, 79)
Criminal Procedure Code (Art. 6, 77)

Law 140 (Art. 14, 16-17)

2.4. Understanding guardianship as a protective
care measure
Reports show that placement of children in guardianship (formal and informal) with either related
or non-related adults is a significant form of care for children in Moldova. Said one regional
child protection specialist interviewed for this assessment, “Guardianship is a bigger care and
protective measure than any other form of alternative care therefore it deserves greater and careful
attention”. In fact, formal guardianship is the most widespread alternative placement,68 and one
that has grown steadily between 2008-2013. The number of children in guardianship is likely to
be significantly higher considering the number of children thought to be in unregistered informal
care, for example the potentially more than 85% of children with both parents migrated who have
no established guardian.69 At the end of 2012 the country had registered more than 8,300 children
under formal guardianship, by the state,70 relatives or close friends. By 2013, this number had
increased to 9,263 children in formal guardianship care.71 This exemplifies the use of guardianship
as an alternative care placement for children without parental care and in the attention of the child
protection authorities. Table 4 shows the significance of guardianship with extended family for older
children (6,793 children between 7-18 years of age).
Figure 3: Number of new children placed in guardianship, annual comparison
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Source: Ministry of Labor, Social Protection and Family. (2013). Annual Social Report (in Romanian).

Table 4: Children in guardianship by age and placement type
Age group / Placement type72
0-1 years in extended family

138

0-1 years in non-related

35

1-6 years in extended family

1,548

1-6 years in non-related

161

7-18 years in extended family

6,793

7-18 years in non-related
68

69
70

71
72

Number of children

588

EveryChild, Oxford Policy Management and UNICEF (2009). Assessment of the Child Care System in Moldova. Retrieved from:
http://www.unicef.org/ceecis/Moldova_child_welfare_assessment_-_final_2009_09_ENG.pdf. Partnership for Development. (2011).
Report on the assessment of social services for children in the districts Falesti, Calarasi, Ungheni.
UNICEF (2008).
Children in many forms of formal alternative care (e.g., residential care, group homes and APP) are under the legal guardianship of
the State.
Government of Moldova (2014).
Ministry of Labor, Social Protection and Family (2013).
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Part of the issue to assessing the use of guardianship in whatever form, is inconsistency in the
use and definition of terms. The ToR for this assessment suggests review of legal and informal
guardianship in regards to residential care, children in foster care, children under formal
guardianship, children without adequate parental care and children in pre-adoptive placement
indicating the term might be understood to describe: a) who has legal and custodial responsibility,
and b). a form of alternative care whether formal or informal. The term guardianship according to
the Better Care Network Toolkit is used in three basic ways:73
1. A legal device for conferring parental rights and responsibilities to adults who are not
biological parents (in either voluntary or authority-ordered cases);
2. An informal relationship whereby one or more adults assume responsibility for the care of a
child (can be temporary, short- or long-term);
3. A temporary arrangement whereby a child who is the subject of judicial proceedings is
granted a guardian to look after his/her interests (whether or not the child lives physically with
this guardian).
The international literature review and field research finds that there are a variety of terms used
to define guardianship dependent on the context and the legal system. This is the case both
internationally and within Moldova whereby many terms are used to describe similar situations,
for example: legal guardianship, special guardianship, paid guardianship, informal guardianship,
relative foster care, kinship care, etc. Terms such as guardian, custodian, curator, trustee and
legal representative74 are all utilized in Moldovan policy and practice. Within the literature an
effort to standardize definitions was apparent but in the United States (US) and the United
Kingdom (UK), for example, there are still varying terms and meanings utilized when referring
to guardianship in its various forms. In the wider European context, guardianship systems
and policies vary, especially those dealing with unaccompanied and separated children.75
Regardless, what is important is that children have adequate care and protection of their rights,
and that a system of child protection is responsive in identifying, supporting and referring
children who are not receiving adequate care from either parents or guardians.
In summary, legal or formal guardianship refers to a court (or otherwise mandated, such as the
guardianship authority in Moldova) process in which legal responsibility for the care of a child is
given to an adult who is not the biological parent. Children without parental care are ensured to have
another adult who is responsible to care for them and to make important choices such as medical
and educational decisions. Guardianship does not require a relinquishment of parental rights as
adoption does (in other words a parent may or may not remain legal representative when a child
has a guardian with legal responsibility).76 Referred to as planned placement “official” or “paid” and
“temporary” guardianship in Moldova, and typically monitored by the territorial guardianship authority.
Informal guardianship is defined as a voluntary placement arranged by the biological parents
and the adult providing care for the child. There is no judge or other government authority engaged
in the decisions necessarily and no court or social worker investigating or monitoring the situation
as long as there are no care or protection concerns. Informal community mechanisms to “keep
an eye on” a child’s wellbeing are of critical importance and there may be a legal paper that
establishes who is guardian (or custodian) for the child. In informal guardianship the guardian
limited in legal decision-making and is typically not eligible for State benefits or the assistance
provided to child care providers,77 although this too depends from country to country. Referred to
as “unofficial” guardianship in Moldova.
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Better Care Network (2014).

Tutelă, curatela, tutore, reprezentant legal

UNICEF UK and The Children’s Society (2014). Cost benefit appraisal of legal guardianship for unaccompanied and separated
migrant children in England and Wales. Retrieved from: http://www.unicef.org.uk/Documents/Public-Affairs-Briefings/
Guardianship%20CBA%20-%20CHTB%20End%20Report_2014_FINAL_FOR%20CIRCULATION.pdf.
Bridging Refugee Youth & Children’s Services (BRYCS) (n.d.). Guardianship Fact Sheet for Staff Assisting Refugees. Retrieved from
www.brycs.org.
Legal Advocates for Children and Youth (LACY (1996). Informal Guardianship Fact Sheet. Retrieved from https://www.google.
com/?gws_rd=ssl#q=Informal+Guardianship+Fact+Sheet.
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2.5. Guardianship, custody and legal representation
in the legal framework
Moldova’s legal framework for child protection includes provision for the custody, guardianship,
legal responsibility and legal representation of children. Beginning with the Family Code,78 it puts
the primary responsibility for the protection of children’s rights and interests with the biological
parents reflecting the core tenants of the United Nations Convention on the Rights of the Child
(UNCRC). In situations where parents do not or cannot properly fulfil their responsibilities, the
responsibility can be taken over by the State i.e., prosecutor, guardianship authority or other
competent authorities. The Law on Special Protection of Children at Risk79 (Law 140) specifies
the rules for removing a child from his/her parents care with or without removal of parental rights,
while the Civil Code80 specifies the rules and procedures governing the deprivation and restoration
of parental rights. The present legal framework governing guardianship, custody and legal
representation in child protection is outlined and described in detail as part of the policy review
report (see Annex B: Analysis report of the legal framework in child protection). Key policies
include:
The Family Code of the Republic of Moldova (2000)
The Civil Code of the Republic of Moldova (2002)
Law 338 on Children’s Rights (1994)
Law 436 on Local Public Administration (2006)
GD 270 on Inter-sectorial cooperation mechanism for the identification, evaluation, referral,
assistance and monitoring of child victims and potential child victims of violence, neglect,
exploitation and trafficking (2014)
 Law 140 on Special Protection of Children at Risk and Children Separated from Parents
(2013)
 Various regulations on care and protection measures and services






2.6. International legal frameworks
The Republic of Moldova ratified the UNCRC in 1993 and as a signatory must reflect the principles
of the international convention within its policy framework. In a 2011 report, the Moldovan
regulatory framework related to child protection was reported to be “largely in alignment with the
UNCRC and Guidelines for the Alternative Care of Children” (Guidelines).81 While the UNCRC
does not specifically mention or make use of the term ‘guardianship’ several articles refer to
‘parents and/or legal guardian’ and should be considered in review of the policies and practices in
Moldova.
The basic principles of the Guidelines82 include, “ensuring that a child in alternative care
always has a legal guardian or analogous person or body to rely on”.83 They focus on roles and
responsibilities of those providing formal care, including legal responsibility for the child when
parents are absent or not able to make day-to-day decisions in the best interest of the child.
Provisions 101-104 are to ensure that there is always a legally recognized person or body tasked
with such decisions.
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Family Code of the Republic of Moldova (2000).
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013.
Civil Code of the Republic of Moldova (2002).
Perevoznic, I. (2011). Report on evaluation of the Moldovan legislation in terms of compatibility with the UN Guidelines for the
Alternative Care of Children.
UN Guidelines on the Alternative Care for Children. 2010. New York: United Nations.
Cantwell, N.; Davidson, J.; Elsley, S.; Milligan, I.; Quinn, N. (2012). Moving Forward: Implementing the ‘Guidelines for the Alternative
Care of Children’. UK: Centre for Excellence for Looked After Children in Scotland.
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“The drafting of these provisions proved to be difficult because in many countries a ‘guardian’
would be given legal responsibility but in others ‘guardianship’ implies looking after a child in
one’s own home. Therefore term ‘guardian’ was avoided. The key message of the Guidelines
is that a child should never be left in a ‘no-man’s-land’, where no one is competent and
responsible for ensuring that his or her best interests and other rights are protected
and promoted. This protective role should be approved and accepted, where possible by legal
decision, or by custom that is not challenged before a court of law.”84
Moldova has been a member to the Council of Europe since 1995, and is signatory to a number of
additional pertinent rights-based conventions: the Hague Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption entered into force in Moldova in 1998;85 Council
of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse
(2007);86 and the Council of Europe Action Against Trafficking in Human Beings (2008).87
The UN Committee on the Rights of the Child monitors countries that are signatories to the UNCRC.
Moldova’s last Concluding Observations from the Committee were in 2013 specific to the Optional
Protocol on the Sale of Children, Child Prostitution and Child Pornography88 and in 2009 with
general observations on implementation of the UNCRC.89 Neither report makes specific reference
to guardianship in informal or formal child protection and care. However, the 2013 remarks include
praise for the approval of the new Law 140 in Moldova’s overall aim to protect children. Under the
Thematic Group 4 “Children, families, migrants” the Council of Europe made observations in its
2011 report including,90 children in public care may not receive the sufficient degree of protection
and assistance and young offenders may be held in adult detention facilities. The 11th Report on
progress specific to this theme was due to be submitted on October 31, 2014, but was not located
or had not been produced by the time of this assessment. Assuming it is in progress the report is
expected to cover, among other topics: the right of children and young persons to protection
(Article 7), the right of the family to social, legal and economic protection (Article 16), the right of
children and young persons to social, legal and economic protection (Article 17), and the right of
migrant workers and their families to protection and assistance (Article 19).
Table 5: Summary of key international convention articles
UNCRC91

More information and full detail: http://www.unicef.org/crc/

Article 2.2

States Parties shall take all appropriate measures to ensure that the child is protected against
all forms of discrimination or punishment on the basis of the status, activities, expressed
opinions, or beliefs of the child’s parents, legal guardians, or family members.

Article 5
&
Article 18

Article 5 emphasizes the responsibilities, rights and duties of parents for providing appropriate
direction and guidance in the child’s exercise of rights, and in the absence of parents,
extended family, legal guardians or other persons legally responsible for the child take the
place. Such guidance must be provided in a manner consistent with the evolving capacities
of the child. States Parties shall respect the responsibilities, rights and duties of parents or
the members of the extended family or community. Article 18 further confirms that this is the
equal responsibility of both parents.

84
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Ibid. Page 87.
Available at http://www.hcch.net/index_en.php?act=text.display&tid=45
Information available at www.coe.int
Ibid.
Concluding Observations of the 64th session of the Committee on the Rights of the Child, September-October 2013. Report accessed
at: http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Downloadspx
Concluding Observations of the 50th session of the Committee on the Rights of the Child, February 2009, Report accessed at: http://
tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=5&TreatyID=10&TreatyID=11&DocTypeID=5
Council of Europe. (2011). Moldova: Stocktaking of cooperation with the Council of Europe. Retrieved from https://wcd.coe.int/
ViewDoc.jsp?id=1807513
United Nations General Assembly. (1989) United Nations Convention on the Rights of the Child (UNCRC), Geneva: United Nations.
Resolution 44/25.
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Article 9

States Parties shall ensure that a child shall not be separated from his or her parents
against their will, except when competent authorities subject to judicial review determine it
is necessary and in the best interests of the child. Article 9 further describes involvement of
parties in decision-making and the child’s right to maintain contact with parents.

Article 20

A child temporarily or permanently deprived of his or her family environment, or in whose own
best interests cannot be allowed to remain, shall be entitled to special protection by the State.

Article 26

States Parties shall recognize for every child the right to benefit from social security, including
social insurance, and shall take the necessary measures to achieve the full realization of this
right in accordance with their national law. The benefits should take into account the resources
and the circumstances of the child and persons having responsibility for the maintenance of
the child.

Guidelines92

More information and full detail: www.alternativecareguidelines.org

Article 12

Decisions regarding children in alternative care, including those in informal care, should have
due regard for the importance of ensuring children a stable home and attachment to their
caregivers.

Article 18

States should seek to devise appropriate means to ensure child welfare and protection in
informal care arrangements that do not conflict with the rights and best interests of the child.

Article 19

No child should be without the support and protection of a legal guardian or other recognized
responsible adult or competent public body at any time.

Article 37

On guardianship and child-headed households.

Article 45

On guardianship and unaccompanied children.

2.7. Key child protection stakeholders
A range of actors has mandated roles and responsibilities related to the protection of children
in Moldova and specifically formal and informal guardianship. Those duty bearers listed in the
table below have an official role, while by law allied duty bearers such as school teachers,
health workers and police, community leaders and Moldovan citizens in general also have the
responsibility to observe and report questions of child protection, safety and well being.93 This
“watch dog” role of mandatory community reporters is important to ensuring that the rights of all
children are protected, whether under the care of both parents, one parent or under various forms
of formal guardianship or informal care. In terms of informal guardianship, a child may remain in
the care of someone other than parent but not be monitored by child protective services as long as
the care is adequate (either temporary or long-term), however the moment the community alerts
authorities to a potential issue protective services need to respond. Not all children in the care
of people other than their parents may fall under the responsibility of the government child
protection system, nor necessitate
a professional social worker, case
management or other form of
monitoring if their situation is caring,
healthy and nurturing, however it is
the responsibility of all citizens to
ensure safety and protection. It is
therefore important for community
citizens, local authorities, social
workers, allied duty bearers and
territorial authorities to know the
signs of abuse and neglect and the
steps to identifying and intervening.
Figure 4: Relationship between duty bearers
92
93

United Nations (2010). Guidelines on the Alternative Care for Children. New York: United Nations
Inter-sectoral cooperation mechanism for the identification, evaluation, referral, assistance and monitoring of child victims and
potential child victims of violence, neglect, exploitation and trafficking (GD 270 of 08.04.2014)
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Table 6: Child protection duty bearers and mandated responsibilities and comparison
of territorial and local guardianship authority duties
Duty Bearer

Responsibilities

Parent(s)

Primary responsibility for the protection of children’s rights and interests.

Central child protection
authority

Ministry of Labor, Social Protection and Family, Department for Child Rights
Protection is mandated to develop, promote and monitor the enforcement of
the state policy on child protection.

Guardianship authority

Guardianship authorities must take all necessary measures to assist and
support children and their families to prevent child separation from the family
or, where appropriate, to (re) integrate with family.

Local guardianship authority Mayors of villages and cities
Courts / Prosecutors

Regional level general court / general prosecutor office

Child rights specialist

Employed within the local public authority at the community level

Community social worker
(Asistent social comunitar)

Employed within district public authority deployed at the community level
(within local guardianship authority) to identify, evaluate, monitor and support
cases of vulnerable people including children and families.

Territorial guardianship
authority

Social Assistance and Family Protection Departments (district level)

Specialist social worker
Employed with the SAFPD to monitor child protection in the district.
(specialist în protecția copilului
și familiei)
Child welfare committee

Gatekeeping commissions at the district level

Service provider

Including public and private social services, alternative care, APP and
guardians

Duties of the local guardianship authority94

Duties of the territorial guardianship authority95

Receipt and registration of notifications concerning
the violation of children’s rights, taking actions when
children at risk are identified, and coordinating
investigation of child’s rights violations

Receipt and registration of notifications concerning the
violation of children’s rights, and provides support to
the local guardianship authorities in the identification,
evaluation and assistance for children at risk and
children separated from their parents

Evaluation and record keeping of families with children Record of children without parental care on a temporary
at risk and of children separated from their parents
or permanent basis who are in planned placement,
Coordination of monitoring of families
receives/systematizes data on children who are in the
records of local guardianship authorities
Assistance in removal of a child from parents or
caregivers if there is imminent danger for the child’s
life or health

Representation of children’s interests and rights in
court

Emergency placement of children separated
Planned placement of children separated
Issue and transmit recommendations for the planned
placement of children to the territorial authority
Establishment of guardianship of children whose one Establishment/withdrawal of the status of child without
or both parents are abroad
parental care on a temporary or permanent basis
Measures to prevent the separation of the child from Actions to prevent the separation of the child from the
the family or to (re) integrate the child in the family, in family or to (re) integrate him/her in the family
cooperation with the territorial guardianship authority
Cooperation with institutions, structures and services Cooperation at national level of institutions, structures
in charge for child protection at local level
and services with child protection duties
Determines the professional development needs of
professionals involved in child protection in the field of
children’s rights enforcement
Establishment of the status of adoptable child
94
95

Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013, Art. 6
Ibid., Art. 7
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3. Findings of the Assessment

3.1. International best practices identified
through literature review
The literature review found relevant international and regional practices for consideration in
guardianship policy and practice in Moldova. The following section presents what was learned and
includes illustrative case stories on best practices. The review of international practice has aided
in the formulation of recommendations for improvements in the framework for protecting children
in Moldova. In addition, international definitions of child protection and guardianship-specific terms
can provide a basis for improvements within the Moldovan context both around guardianship as a
care measure and as a way to clarify terms of guardianship, custody and legal representation (See
also Annex A: Moldovan glossary of terms & key child protection definitions).
The literature illustrated some differences between the main drivers of guardianship between
different countries. For example, in Moldova, migration of parents is a significant driver of children
being in care, especially guardianship where grandparents care for approximately 91% of the
children whose both parents have migrated. The elderly are often in already vulnerable situations
and the additional burden of caring for children on limited resources makes their situation more
precarious.96 In the United States (US), guardianship has been promoted through policy, practice
and funding over the past decade as a way to clear the “bottleneck” of children in the foster care
system, while the issue of guardianship in the United Kingdom (UK) has also been in response
to an influx of unaccompanied and separated migrant children. While the issue of guardianship
may be discussed for different reasons in different contexts, much of the literature and research
emerging can be useful for Moldova, especially in the development of policy, standards, guidelines
and considerations around funding of guardianship.
How the term guardianship is utilized in different ways is clearly illustrated when reviewing the
literature from other country contexts. In the US, generally the term guardianship refers to some
form of legal care of a child and guardian refers to the legal caregiver. Special guardianship is
the term used to describe a formal, supported, long-term kinship care situation.97 The term legal
guardianship refers to a legal status whereby an adult is granted legal physical custody of a child.
This often occurs when the parents are not able to care for the child because they are away from
the home or in some cases, have lost parental rights. The term guardianship is also used when
discussing the assignment of care and protection for refugee children.98
There are no one-size fits all definitions for guardianship, custody or legal representative within
the international context. One area where there seems to be regular confusion of terms is when
discussing legal guardianship and custody. The term custody typically refers to the physical
96
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HelpAge International (2010). Staying Behind. The Effects of Migration on Older People and Children in Moldova. A National Study.
Retrieved from: http://www.unicef.org/moldova/The_impact_of_migration_on_older_people_and_children_in_Moldova.pdf
Child Focus and Children’s Defense Fund (n.d.). Making the case for the Guardianship Assistance Program. Retrieved from http://
www.childrensdefense.org/child-research-data-publications/data/making-the-case-for-the-guardian-assistantship-program.pdf
Bridging Refugee Youth & Children’s Services (BRYCS) (n.d.). Guardianship Fact Sheet for Staff Assisting Refugees. Retrieved from
www.brycs.org
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keeping of a child, even while another person may have legal responsibility (guardianship) and
decision-making power. For example, in the case of divorce, both parents retain legal guardianship
of the child but one parent might have physical custody (i.e., the child lives with the parent). If the
parents are deceased or if they cannot temporarily care for the child because they are away or
have lost parental rights, then legal guardianship would be granted to another caregiver,99 giving
that person both custody and legal responsibility. Or in the case of Moldova a child may be in the
guardianship of the regional authority, however his/her custody may be given to say a temporary
placement center.
There are different terms used to define guardianship depending on the context and legal system
including “legal guardianship,” “special guardianship,” “informal guardianship,” “relative foster
care,” etc. Not unlike Moldova there has been a need to define terms and clarify inconsistencies.
There appears to be an effort to standardize definitions but in the US, for example, there are
still varying terms and practices from state to state. This was also highlighted as an issue in
guardianship systems and policies in Europe, especially those dealing with unaccompanied and
separated children.100 Moldova may have an opportunity to be very proactive in terms of using
specific terms to define guardianship and be consistent in policy and practice.
In past decade the US has moved towards promoting, supporting and expanding subsidized
relative guardianship, with “relative” primarily recognized as blood relationship or through marriage,
adoption or a recognized foster caregiver. Research shows that this type of care promotes
permanency and stability and, therefore, well being of children and youth.101 Some of the primary
advantages include, consistent, stable and culturally appropriate care, no termination of parental
rights, and less administration than that required in foster care. Arguments for guardianship are,
that siblings stay together, older youth are able to access additional support, and hard to place
children are being targeted and better served. Much of the existing literature illustrates that
assisted guardianship102 was an excellent means of getting children out of foster care and into a
longer term placement resulting in more stable placements, better outcomes for children and cost
savings for the State and service providers.
Legal guardianship in the US: Susan and Tom were both in the military. They were called to
active duty and needed to leave their two children in the care of Susan’s parents. The children’s
maternal grandparents filed a petition for guardianship with the court requesting that they be
given legal guardianship over the children so that they could consent to medical care and
handle other matters on Susan and Tom’s behalf. The grandparents were then recognized
by state and local authorities as the temporary guardians and were able to make decisions
regarding the children’s educational and medical decisions.103
Guardianship should be considered an important, long-term family based care option.104 In some
cases it is more appropriate than adoption because it addresses many concerns expressed about
kin adopting their own family members. When a child is adopted, all ties to the biological family
99
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National Guardianship Association (2013). Standards of Practice. Fourth Edition. Retrieved from http://www.guardianship.org/
documents/Standards_of_Practice.pdf
UNICEF UK and The Children’s Society (2014). Cost benefit appraisal of legal guardianship for unaccompanied and separated
migrant children in England and Wales.
Children’s Defense Fund, Child Trends, American Bar Association Center on Children and the Law, Casey Family Programs, Child
Focus, and Generations United (2012). Making it Work. Using the Guardianship Assistance Program to close the permanency
gap for children in foster care. Retrieved from http://www.childrensdefense.org/child-research-data-publications/data/making-itwork-using-the.pdf; Akin, R. (2010). Predictors of Foster Care Exits to Permanency: A Competing Risks Analysis of Reunification,
Guardianship, and Adoption. Children and Youth Services Review, June, 2011, Vol.33(6), p.999(13); and Testa, M. (2008).
Subsidized Guardianshp: Testing the Effectiveness of an Idea Whose Time Has Finally Come. Children and Family Research Center
University of Illinois at Urbana-Champaign. Retrieved from http://www.nrcpfc.org/is/downloads/SG_Testing%20Effectiveness%20
(Testa%202008).pdf
“Assisted” meaning financially supported. In most cases the guardians received a similar amount as foster families would.
Bet Tzedek Legal Services (2010). Caring for a Relative’s Child. A Guide to Kinship Care. Retrieved from: http://www.bettzedek.org/
wp-content/uploads/2012/01/Kinship-Care-Guide-2011-12.pdf
Coram Children’s Legal Center (2004). Special Guardianship. Retrieved from http://www.childrenslegalcentre.com/userfiles/
Special%20Guardianship.pdf and SCCA Children’s Policy Initiative (2010). Policy Brief. Kinship Guardianship Assistance. A
permanency option for New York State. Retrieved http://www.scaany.org/documents/kinship_policybrief_march2010.pdf
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are legally severed and the adoptive parents assume all legal and financial responsibility for the
child. Legal guardianship does not require the termination of parental rights, thus children retain
legal connections to their families, and guardians assume limited financial liability for the upkeep
of children in their care. Guardianship, unlike adoption, allows kin to retain their extended family
identities as grandparents, aunts, and uncles.105
Special Guardianship as part of the range of care options in the US: Ana was eight years
old when her mother had mental health issues that left her unable to appropriately care for her
children. It was determined that the children needed to be removed from parental care until
the mother was healthy enough to care for them. The child welfare agency placed Ana and
her two siblings with a maternal aunt. Although the mother was not able to provide daily care
for the children, she continued to be involved in all aspects of the children’s lives. The aunt
wanted the children out of the child welfare system but did not want her sister’s parental rights
terminated (i.e., adoption). In this instance, kinship guardianship (as described in the Fostering
Connections Law, 2008), provided the family with a permanency option that enabled the mother
to maintain her identity as “mom” while giving the aunt the right to consent and make daily
decisions for Ana and her siblings. Child welfare authorities approved the placement but were
not required to do regular monitoring (as is done with foster care). The aunt was able to receive
financial assistance from the child welfare authorities, in line with the Federal Guardianship
Assistance Program.106
An emerging issue throughout Europe is unaccompanied migrant children and the use of
guardianship.107 Recent study in the UK by UNICEF, et al shows the cost implications of this type
of care.108 Standards and related indicators were developed within a child-rights based framework
by Defense for Children et al. In these contexts and within these articles, the term legal guardian
is used to refer to the recognized government authority mandated with child protection (e.g., a
social worker from the State child welfare agency). These documents could be helpful to inform the
development of policy, practice and standard operating procedures of guardianship authorities, not
individual legal guardians (i.e., caregivers).109 In this context, guardianship is recognized as the
State providing an adult to accompany and represent the child’s best interest in legal proceedings
and in the provision of social services.110 The UK also has special guardianship, which is similar
to a formal kinship care.111 In Lithuania, the country’s Civil Code uses the term guardianship to
define child care, primarily family-based alternative care such as kinship or foster care. There is
family guardianship (typically extended family care), social family guardianship (what appears
to resemble a small group home) and institutional guardianship (i.e., residential care). The term
guardian is used to describe the caregiver.112
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Testa, M. (n.d.). When Children cannot return home: Adoption and Guardianship. Children, Families and Foster Care.
www.futureofchildren.org
Child Focus and Children’s Defense Fund (n.d.). Making the case for the Guardianship Assistance Program. Retrieved from http://
www.childrensdefense.org/child-research-data-publications/data/making-the-case-for-the-guardian-assistantship-program.pdf;
Department of Health and Human Services (n.d.). Legal Guardianship Guidebook. Retrieved from http://dhhs.ne.gov/children_
family_services/Guidebooks/Legal%20Guardianship%20Guidebook.pdf
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Guardianship for unaccompanied child in the UK: Ibrahim is a boy of 15 years. He has
just arrived in Birmingham after a four month long journey from Syria. He traveled alone but
he has extended family living in the area. Authorities have picked him up and as part of the
process have assigned him a guardian. The guardian is independent from statutory services
but is regulated. The guardian is responsible for ensuring that Ibrahim’s best interests are
represented in all legal proceedings, participates in the care planning process and keeps
Ibrahim informed and up to date about all proceedings related to his care, immigration status
and legal rights. Ibrahim is placed with an uncle who lives in Birmingham during the interim
but his legal guardian is there to ensure that his best interest is represented within all legal
proceedings and interactions with government and social service agencies.113
Special guardianship in the UK is described as a court order giving legal parental responsibility
to a caregiver, and something “between foster care and adoption.” The effect of a Special
Guardianship Order is to: secure the child or young person’s long-term placement; give ‘parental
responsibility’ to the special guardian(s); maintain links with the child or young person’s birth
parent(s); and enable the special guardian to have day to day control and to exercise his or her
parental responsibility. This form of guardianship may be especially relevant to the Moldova context
in which grandparent(s) or other caregivers are in place of parents who have migrated for work.
Special guardianship may be more suitable than adoption for an older child struggling to deal with
the status of being adopted. The child has a good relationship with the parent(s) or members of
the family, and/or the special guardian and parent(s) have a good relationship because it doesn’t
distort the family relationship like adoption can. There is a close relationship between the special
guardian and the parent. There is a need to maintain cultural links and the need is greater than
the ability of the adopters to provide this link. Potential special guardians from minority ethnic
groups may wish to offer a child a permanent family, but have religious or cultural difficulties with
adoption.114
Special guardianship in the UK: Maria is 12 years old. Her mother is a drug addict and has
lost temporary parental rights. Maria has gone in and out of foster care. When her mother is off
of drugs she takes her back but when she is on a binge, she loses temporary custody. A cousin
of her mother’s has asked the child welfare authorities if she can take care of Maria. She has
known her for a long time and is willing to care for her. After discussing this with the cousin and
with Maria, social services decide that it is in the best interest of Maria to be placed in a special
guardianship with the cousin. This means that the mother still remains her parent but the cousin
will be her permanent guardian responsible for making decisions about the health, welfare and
education of Maria. The social worker does an assessment of the cousin’s home and family and
determines that it is very suitable for Maria. The social worker presents her recommendations
to the judge. The judge also hears Maria’s, the birth mother’s and the cousin’s opinion. The
judge agrees and provides a Court Order for Special Guardianship. Maria is still able to visit her
mom but she is happy that she will be with the cousin for a long time and won’t have to worry
about going in and out of foster care anymore.115

113

114

115
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In the Eastern European context, Romania has recently updated the Civil Code as it refers
to guardianship (tutela). In this instance, guardianship refers to a special protection measure
for children, whose parents have died, have lost parental rights or who are declared dead or
missing,116 similar to how formal or paid guardianship as a planned placement is considered in
Moldova.
Guardianship in Romania: Mirela, age 14, lived with her single mother who had cancer.
To ensure that Mirela would be well cared for if she died, Mirela’s mother identified a legal
guardian in the case of her death.117 Unfortunately, Mirela’s mother passed away. At that
time, Mirela was place in the care of her maternal aunt and uncle who had legal guardianship
bestowed on them which included the responsibility to provide for the shelter, care, protection,
health and education needs of the child.118
Of particular interest to Moldova, given shared concerns around children left behind due to labor
migration, Romania also has specific articles within the Child Protection Law no. 257/2013 related
to the special protection of children whose parents are abroad. Caregiving has traditionally been
done in an informal manner as an agreement between parent and the identified caregiver (e.g.,
grandparent, aunt, or neighbor). Because it affects so many children and leaves them in rather
precarious situations where rights and responsibilities are not clearly defined, the legal system has
attempted to formalize the process. The articles have clear provisions on the parents’ obligations.
The role and responsibilities of institutions mandated to monitor such cases are also addressed
in the articles.119 For example, the guardian is to inform public authorities at least 40 days prior
to leaving the country the person that they have delegated to be the guardianship of their child.
The law also suggests that local public administration authorities can initiate, within the provisions
of the state budget or local budgets, information campaigns targeted to parents in order to: a)
increase awareness of the risks assumed by parents related to their departure to work abroad;
and/or b) informing parents about their obligations in the case they are planning to go abroad.120
Guardianship in the case of children whose parents have migrated from Romania: Ionel
and his brother, Mihai, are 10 and 8 years old. Their father left to work in Italy several years
ago and they remained with their mother. Their mother was looking for work but in their small
town the opportunities were few. She decided to move to Italy and work in a restaurant in the
same town as her husband. Their mother asked her sister, Nina, to care for the children while
she was away. As part of the process, she went to the local authorities, at least 40 days before
she left the country to inform them of the process and identify whom she was designating as
guardian. This was approved by the Guardianship Court, as explained in Law 257/2013, 95
(1)-95 (5). Nina understands and recognizes her obligations and agrees to be temporarily
responsible for the boys. The legal agreement is valid for one year.121
The team wanted to explore the question of ‘formal’ versus ‘informal’ as evidenced in international
practice. The international literature search did not provide significant insight into differences
between informal and formal primarily because the examples of countries included in the review
have relatively solid child welfare systems in place and literature focuses on those children who
are part of the formal protection system. The documents also recognize the existence, potential
benefits and challenges of informal guardianship. Several of the documents reviewed provide
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useful examples of when informal guardianship would be preferable to formal guardianship.122 It is
defined as: ‘where parents and the informal guardian agree, an informal guardianship can be used
instead of a legal guardianship. An informal guardianship is arranged by the parents and the adult
caring for the minor, so there is no need to get other agencies involved. There is no judge making
decisions and no court investigator investigating the situation. Informal guardianships are less
expensive than legal guardianships.“ The down side of this is that the guardian cannot include the
child on his/her insurance and is not eligible for any financial benefits from the State.
In many of the countries, when children are in guardianship situations and/or in need of an
alternative placement such as guardianship, they are already part of the formal system. For
example, a child in foster care in the US is in need of special protection and therefore has an
individual case file within the formal system. Where it is interesting is in the case of special
guardianship whereby the local child welfare authorities are actually trying to identify a longterm permanent placement for the children (e.g., special guardianship) so that it reduces the
formal procedures, such as regular monitoring and home visits, that need to take place under a
traditional foster care placement. Although special guardianship is not the informal system, per
se, it does represent a reduction in the types of formal processes and procedures required by the
local authorities and the caregiver, potentially having the benefit of reducing the burden on social
workers in cases where there are not substantiated protection concerns.
In the Netherlands, there is another child protection measure that does not take away the parents
rights in cases of child protection risks, but rather places the family or parent/s under ‘guardianship
monitoring’ in the attention of the State child welfare agency. The parents remain legally
responsible for the child, but the court assigns monitoring to the agency, which in turn assigns a
social worker to act as ‘family guardian’ to help the child and parents organize the help they need
to improve care and protection of the child and work to keep that child with his/her family. The
family guardian does not become the legal representative. In cases where parental rights are taken
away by court decision, the State agency becomes the legal guardian with legal representation
(the social workers will be the delegated to act as the legal responsible party). The child is
placed in family care (foster or with relatives) that has physical custody, daily care and protection
responsibility, and can make day-to-day decisions. In more important decisions, such as education
or medical interventions, the care provider must consult the legal guardian (i.e. social worker).
Interesting findings from a PhD dissertation, focused on the US123 found the strongest predictors
of positive guardianship results for children leaving foster care were age, disability and initial
placement type. Children who were older teens, did not have a disability, did not have a mental
health problem, were initially placed in kinship care, had intact sibling placements, and did not
runaway while in foster care were more likely to exit to guardianship. Both reunification and
guardianship rates increased with older age while adoption rates decreased with older age.
Guardianship was most likely for children 10 and older. Children with disabilities experienced
about one-third of the chance for reunification and guardianship as compared to children without
disabilities. These factors may be of interest to and serve useful to key actors in Moldova
especially when looking at potentially transitioning children in foster care and considering efforts to
integrate children with disabilities from residential care to other family-based options.
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Establishing guardianship in the case of parental death in the Netherlands: Andy has
three small children when his wife Anke dies. After her death Andy exercises sole custody and
responsibility of his children for many years. Later he moves in with Sanne who gradually gets
more and more involved in the upbringing of the children. But formally Sanne is ‘nothing’ to the
children because she is neither their adoptive parent nor Andy’s wife. Should Andy pass away
it is still questionable whether the children will be allowed to stay with Sanne even if they have
an established caring relationship with her. To formalize the legal situation Andy and Sanne can
request the court grant joint custody to both Andy and Sanne. Upon the court’s decision, Sanne
and Andy would both be the legal representatives of the children.
In conclusion, the literature review supports guardianship as a positive, stable, and cost effective
means of providing long-term family based care to children in many different situations. Although
the context of and reasons for children being placed in guardianship may differ, the evidence
should be referred to and utilized when developing polices, standards and supportive materials for
guardianship in Moldova. The literature review contained definitions, guidelines, standards, roles
and responsibilities, frequently asked questions and formats utilized in the case planning process
related to guardianship that can be reviewed, adapted and contextualized.

3.2. Challenges & opportunities identified through
the Moldovan policy review
The national consultant completed the legal review beginning with a stakeholder consultation. It
looked at the Moldovan policy framework related to legal responsibilities, guardianship and custody
and identified a number of issues and inconsistencies. These were further verified through policy
related questions in field research through stakeholder interviews. The questions posed during
the legal review related to gaps and inconsistencies in policy, legal definitions of guardianship,
legal roles and responsibilities of stakeholders, and interpretations of law in practice. The issues
and inconsistencies are detailed in the Legal Review Report found in Annex B: Analysis report
of the legal framework in child protection. It was the intention of UNICEF and the MoLSPF to
better understand the framework as it applies to all aspects of guardianship and legal protection of
children without parental care, children separated from parents and those at-risk of being without
adequate care.
Regardless of how guardianship may be defined and what forms it may take any placement
decision should be made based upon the following in order to ensure the respect, protection and
fulfillment of children’s rights and that no child, regardless of their care situation, is left without
legal representation: consideration for the respect, protection and fulfillment of the child’s rights
as outlined in the UNCRC; clarity on the primary responsibility of parent(s) and other duty bearers
and professionals to provide care and protection for children; respect for family privacy in decision
making and effort to maintain the child’s family connection; based upon the principles of best
interests of the child; accounting for the evolving capacity of the child; and ensure that the child has
a recognized primary duty bearer with clear responsibility.
Perhaps one of the most significant challenges facing Moldova and the policy framework is how
guardianship, custody and legal responsibility, duty and representation may take different forms
and be defined differently in different legal acts and mechanisms. For example, across Law
140 (art. 3, 6 & 12),124 the Civil Code (art. 35, 36 & 37),125 the Civil Procedure Code (art.79)126,
the Family Code (art. 142 & 144)127 and Law on Local Public Administration (art. 29)128 different
definitions related to general aspects of guardianship and legal representation are found. The laws
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that outline duty bearer responsibilities for guardianship of children are not consistently outlined
between Law 140 (art.7) and the Regulation for SAFPD (para. 10).129 The definitions of key terms
of guardianship are differently understood and different terms are used, for example formal,
informal, legal, paid, temporary, custodian, trustee, legal representative, etc. by the different actors
engaged in the process. Moreover, the duties, responsibilities and legal liability of the guardian
and legal representative in various scenarios are not always clear or consistent resulting in serious
contradictions and irregularities in interpretation of the law at the practice level. While it may be
understood that different interpretations and practices should be made to account for the evolving
capacity of the child (based on age) through terms such as curatorship (curatela) and tutorship
(tutela), the law does not go into detail of what precisely these differences are.
There is no clear definition of “legal representation” and nor its specific tasks even while it
is assumed to mean ‘represents the interests of the child in court’. In Law 140, the territorial
guardianship authority provides for the interests of children in court while the Civil and Civil
Procedure Code does not provide any clarity in this respect. Law 140 also specifies the rules for
removing a child from parental care (with or without removal of parental rights), while the Civil
Code specifies the rules and procedures governing the deprivation and restoration of parental
rights. Parents may be deprived of parental rights on the grounds set forth in the Family Code and
in other cases when this is required by the best interest of the child. Deprivation of parental rights
is decided by court. The child whose parents (one of the parents) are deprived of parental rights
maintains property rights including the right to succession. Parents deprived of parental rights
are allowed to meet with the child only with the consent of the guardianship authority. However
parental rights can be reinstated if the circumstances change and the reinstatement is deemed in
the child’s interest.
Seemingly there may be a question of revocability and parental rights and their termination (and
restoration). This, and the role of formal guardianship in such cases must be better regulated. The
legal review found inconsistency in the role or obligation of parents to establish guardianship if they
are not or cannot be present (for example when parents leave the country). Law 140 indicates the
need for parental consent to establish alternative custody or guardianship, while the Civil Code and
the Family Code do not. The law does not oblige parents to notify the local guardianship authority
on in whose care the children is to remain. The field research found this to be one aspect where
the law is interpreted differently in different regions and even in localities within the same region.
Further, there is no legislation that makes clear or regulates the acts required to be a guardian or to
establish guardianship, again leaving implementation up to the interpretation of individual people or
authorities.
Even in the case of formal alternative care provisions for a child there are differences in the
legal responsibilities for children without parental care, with potential consequences to the
care and protection of these children depending on the type of placement, either family-based
or residential, and particularly related to their right to be represented legally. Of concern is the
protection and care for children whose both parents are abroad. The existing legal provisions
have a mechanism to identify and offer some forms of protection, but they are not fully developed
to provide effective protection and guarantee rights in all possible situations, for example what if
only one parent is absent? Further, although the small number of cases is cited for inaction, the
Law on Asylum, the Law on Integration of foreigners in Moldova and Law 140 do not adequately
protect unaccompanied children who maybe found on Moldovan soil and have the potential to
remain unprotected for a lengthy period of time. There are also some situations in which the law
is not ensuring effective protection of the child e.g., in cases of child victims of trafficking, sexually
abused children or children in forced child labor, which are often without legal representation in
court and put in a situation where he/she is faced with the abuser.
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The challenge is to simplify the procedure for establishing legal or formal guardianship in order to
ensure children always have representation and a competent adult has authority to make important
decisions in the child’s best interest in accordance with the international frameworks to which
Moldova has agreed. At the same time it is pertinent that the thousands of children in informal
care with extended family, friends and close neighbors can remain so when in their best interest
without unnecessary over regulation and intervention on the part of the State. The limits of power
of various guardians and custodians, including parents, are vague and/or inconsistent across the
legislation and dependent on the type of placement. The challenge is to bring the Civil Code, the
Family Code and Law 140 into alignment both with each other and with international standards in
guardianship practice, and follow on with consistency in other related national acts and with clear
guidance to professionals tasked with interpretation of the laws at the practice level.

3.3. Practice of guardianship in Moldova –
findings from the field research
The legal review and desk review left a number of policy and practice questions for further
exploration through direct qualitative research in Moldova. The questions related to gaps and
inconsistencies in policy, definition of guardianship terms in the legal framework and in practice,
interpretation of policy in practice, roles and responsibilities of stakeholders, perceptions of
beneficiaries, and variances between regions of the country were explored through the field
research. It was UNICEF’s intention with the terms of reference for this consultancy to address the
multidimensional issue of legal and informal guardianship in child care and protection through field
research and taking into account variables of gender, ability, ethnicity and other relevant aspects to
ensure protection of all children from abuse, exploitation, neglect and discrimination.
In practice, the field research confirmed the literature and quantitative data in that guardianship
was found to be a significant protective measure for both children without parental care and those
temporarily separated from their parents. One of the challenges to understanding and assessing
guardianship from the practice perspective is the different terms used and their interpretation
including: guardianship, curatorship, legal, informal, registered, paid, formal, planned placement,
simple placement, classic, temporary and permanent. The term ‘guardianship’ can be understood
as a protective or care measure along the continuum of alternative family-based care within the
Moldovan child protection system, and as in who has custody (legal or physical) of the child and/
or who has legal representation/representative, such as in the case of divorce when one parent
is guardian but the other still has legal responsibility. Thus, the fieldwork confirmed the need to
develop common definitions and working understandings of the various terms in Romanian and
Russian, as well as to clarify, where possible, in various laws and secondary legislation. Research
showed that beyond revision to the legal framework, regulation of guardianship care practice and
guidelines for practitioners would help to improve common understanding and implementation.
Like the findings of the legal review, stakeholders interviewed described how legal responsibility or
representation differs depending on the status of the child and who cares for the child, for example:
parents are responsible and legally represent unless their rights have been removed by the court,
while a child in the protection system (in alternative care, for example) is the legal responsibility
of the Guardianship Authority, yet depending on the type of alternative care their guardian may or
may not be the person providing their day-to-day care. For example, in CCTF the teacher-parent
has legal guardianship while in APP the parent does not and legal guardianship remains with
the authority. This can pose challenges to day-to-day decision-making. Potentially primary legal
responsibility can be open to interpretation, confirmed by what the field research showed where in
each of the regions legislation was being interpreted and practiced differently. There was general
consensus that the primary responsibility of parents could be made more clear in the Family Code
and that parents need to be more aware of their both their rights and duties. In addition several
professionals interviewed felt that additional clarity on who is guardian in what situations and what
the lines of decision-making are would be helpful.
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Stakeholders including regional and local guardianship authorities, social workers and legal
experts felt that guardianship practices are fairly well-supported by the current policy framework
(particularly Law 140) but there are areas for improvement where the framework lacks guiding
clarity or complicates processes. For example, while Law 140 is felt to clarify guardianship
responsibility at the national, regional, local government levels it does not provide the mechanisms
for how the guardianship authorities should operate or cooperate and that it falls short of providing
guidance in practice. Stakeholders identified other areas of legal inconsistencies that confirmed
the findings of the legal review for example the civil and family codes are not unified with child
protection laws. Additional gaps identified include: legal protection of unaccompanied children
is inadequate in asylum, immigration and child protection laws; social allowance frameworks
are not adequate to support guardians and the children they care for; courts lack legal guidance
on revoking parental rights; laws do not provide sufficient clarity in parental responsibility in the
case of parental migration; and the Law on Public Administration is inconsistent with Law 140 on
mayoral responsibility. Interestingly, in spite of the lack of legal clarity each region had some kind
of process in place. Commented one professional, “where the law in unclear we are figuring it out
locally.”
In addition, stakeholders interviewed identified a number of opportunities and recommendations,
not the least of which being the willingness and desire of the MoLSPF to address policy issues
to better protect children. It was felt that public awareness about citizen responsibility to protect
children has increased over the past few years and that many regions have the knowledge and
know-how to provide better protection. It was agree that the support of donors and international
organizations is still needed to further reforms. The Child Protection Specialist positions foreseen
under Law 140 are seen as an opportunity to improve protection at the community level.
Recommendations made by stakeholders included: ensuring access to social supports such
as cash assistance and supports for low-income guardianship households; continuing to raise
awareness at the mayoral level and in the general public about protecting children without or atrisk of being without parental care; putting into place the community child protection specialists;
working to ensure child protection resources; and building the capacity of child protection and allied
workers at all levels.
Even more specifically, stakeholders reported that more needed to be done on helping allied
professionals (schools, police, health workers, etc.) and the general public to understand the role of
mandatory reporting of child protection issues and community’s role in informally monitoring children
in the care of parents and guardians. In most cases, monitoring of guardianship of children does
not go beyond reporting of statistical figures, which would help to explain the dearth of Moldovan
literature on the topic. Stakeholders interviewed confirmed that there should be a place for care with
guardians that does not require rigorous monitoring by the child protection system, even if they also
felt that there should be some form of paperwork that shows who is caring for what child. There was
wide agreement that service regulations, minimum quality standards and practice guidelines would
be helpful as would a compendium of child protection laws for regional judges.
In some regions roles and responsibilities of key duty bearers seemed to be unclear or, at best,
understood inconsistently across levels. There is vast inconsistency in how the mandate of local
guardianship authorities is understood and carried out. In some communities the role of the multidisciplinary team is mentioned and in others not at all. As cases of children in guardianship grow
more complex (it was noted that as children get older and have lacked parental care for many
years they are susceptible to juvenile issues such as delinquency, school drop out, substance
use, etc.) regional authorities feel a lack of human resource capacity to address the needs. They
suggest specialist psychologists and legal counselors are needed, in addition to guidance on
identifying children at-risk, when to intervene and when should ‘informal’ become formal. It should
be mentioned that the complexity of issues for children who have been raised away from their
parents was brought up by both professionals and guardians as a major concern for now and the
future. The field research seems to confirm what literature tells us about the consequences of
parental migration on the emotional and social health of children.
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Guardians are compelled to take in children out of their desire to provide care, particularly to
related children, and to maintain a connection with their own children and grandchildren thereby
fulfilling family obligations to provide for younger generations. They comment on the mutual love
given and received from a child as bringing them happiness. They did not see their care as a
choice, “it’s just something that we have to do” and “it helps our children to be able to work and
earn an income for the whole family”. One caregiver visited, describe the difficult position of loving
her grandchildren very much and wanting to keep them with her, yet seriously struggling to make
ends meet with her pension and no help from the child’s parents who are abroad but without
employment. Barriers to formalizing guardianship identified by guardians and/or professionals
included: the time and resources required to complete paperwork; inconsistency of requirements
across regions and even localities; fear of ‘State’ involvement in family matters; and parental fear
of loosing rights.
While a very small sampling of children was interviewed, they did not identify differential treatment
of children separated from their parents and/or in the care of guardians. They felt that they and
their peers from similar situations were treated well in school and the community. The view of
adults was that children have full access to services available in their communities such as
school and health services, although some communities appear to have limited services in place.
Assessed from the adult perspective, the consensus was that there are both benefits and pitfalls of
various forms of guardianship for Moldova’s children: guardianship is typically within the extended
family and thus allows the child to maintain family and community connection; guardians provide
a high level of care, love and attention to the children in their care; and guardianship means that
the children have an adult to protect them. At the same time, “being in the care of someone else
means that we are not with our parents,” comments one child interviewed.
In cases of informal guardianship and some other forms of alternative care there was a lack of
clarity if the child’s right to legal representation was always being respected (for example, during
the waiting period when an unaccompanied child enters the country and applies for asylum
or refugee status). Serious issues identified as challenges in caring for children included lack
of material support for basic items such as food, home utilities, school supplies and clothing
(particularly in cases where parents are unable to provide such support) and lack of parenting
knowledge and support (for example alternatives to physical punishment) and services for children
with issues such as learning disabilities, development delays and juvenile delinquency or deviant
behaviors.
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4. Conclusions
and recommendations
The Assessment of legal and informal guardianship in child care and protection in the Republic
in Moldova has the important aim of improving the legal framework and policies related to
guardianship. The final assessment objective was to propose clear and concrete suggestions
and recommendations for the improvement of relevant laws, policies, procedures and practices
regarding guardianship in child care and protection, including monitoring so-called temporary
guardianship, decisions on deprivation of parental rights, decisions on guardianship and other
child care and protection measures. It is hoped that this report, the accompanying documents,
and the recommendations that follow serve to inform public authorities regarding further actions
at legal, policy and practice levels. An initial set of twenty-four recommendations was consulted
with a group of key stakeholders, who provided feedback and prioritization of policy and practice
recommendations. The full set of recommendations follow, with the top priorities highlighted.
The end goal is to ensure the continued successful reform process in child care and protection,
and to encourage the Government of Moldova and its partners including NGOs, donors, working
committees and communities to consider the implications of guardianship and custody on the
protection of children’s rights, including the right to always have legal representation focused on
best interests. The work ahead to address policy inconsistencies and ultimately improve practice
is not easy, but will be an important step in ensuring the protection and well being of children in
Moldova. It will also provide an example to the rest of the region; especially countries that are also
dealing with issues related to emigration and children left behind. While the law may not cover
every situation, additional regulation, practice guidance and building awareness can go a long way
in improving the protection of every child. The recommendations are intended to help the actors
consider the implications of their work moving forward.

Legal and policy recommendations
Six priority legal and policy recommendations
1. Clearly and consistently define terms and definitions for the Moldovan context to avoid the
duality of terminology as found in the present policy framework and including what is meant by
guardianship as a care placement (formal and informal), and definitions of custody and legal
representative/representation in various forms of child protection. The following definitions
are suggested to be contextualized for Moldovan policy and inserted with consistency across
legislative acts and regulations:
a.	Child custody: The day-to-day physical care and protection of a child, including daily
decision-making and physical, emotional, educational and developmental maintenance
fulfilled solely in the best interest of the child and with consideration to the child’s evolving
capacity and according to the rights and obligations which the law confers on parents.
Child custody may be with both biological parents, assigned to one parent, or transferred
to a legally appointed and authorized adult (guardian) with or without transfer of legal
representation.
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b.	Appropriate / adequate parental care: Is care in which a child’s basic physical, emotional,
intellectual and social needs are met by his/her caregivers and the child is developing
according to his or her potential and is kept protected from neglect, abuse, exploitation and
violence.
c. Legal representative: The biological or adoptive parent or, in the absence of, the legally
appointed and authorized institution or individual (guardian) assigned to protect and
represent the child’s rights, interests and evolving capacity, and to act on behalf of the child
in matters of protection, safety, health, education, property and all other child rights. May or
may not be the same person as that which has custody.
d. Legal responsibility: The obligation, by law, to certain duties, obligations and
responsibilities involved in providing care and protection for another (in this case appropriate/
adequate care and protection of a child). One who is legally responsible can be held
criminally or civilly liable and be penalized for not fulfilling obligations and responsibilities.
e. Parental rights and responsibilities: A set of rights and responsibilities that biological or
adoptive parents have to determine decisions related to the upbringing of the child or children
(under age of 18) and to ensure: 1) the care, protection, safety, health, education and child
raising, 2) legal representation of the child’s rights and protection, and 3) financial decisions
and care of the child. A court of law may determine that parental rights and responsibilities
may lie with one, both or neither parent in cases when it is in the best interest of the child.
f. Guardian: A legally appointed and authorized adult representative for a person who,
because of age, understanding, or self-control, is considered incapable of administering his
or her own affairs, for example a child less than 18 years of age. The guardian’s function is to
act as legal representative (with or without physical custody) for the child/person, managing
the property and ensuring that his/her rights are upheld and best interests are protected.
g. Guardianship: A form of conferring parental rights and responsibilities to care, protect,
and represent the child’s interests and evolving capacity for children with no biological or
adoptive parents by death or deprivation of parental rights, or for children who have been
left temporarily without parental care or separated from parents to adults who are not the
parents. Guardianship should be used in several ways:
 Like APP, family care of the child without parental care within either extended family or
non-relatives. Custody and legal representation are transferred to the approved and
appointed relative guardian in the absence of parent/s and the guardian benefits from
allowances and supports like the APP. The guardianship authority makes the child’s
placement decision and the case is monitored.
 The legal custodial placement of a child in a temporary family care situation with relatives
or non-relatives with some appointed legal responsibilities, while legal representation
remains with the parent or the guardianship authority if the child has been removed from
the care of the parent. The guardianship authority makes the child’s placement decision
and the case is monitored.
 The informal custodial placement of a child in a temporary family care situation with
relatives or non-relatives, while legal responsibility and representation remains with the
parent. The parents and guardian make the decision and the local guardianship authority
is made aware if the placement is to be over three months.
 A temporary arrangement whereby a child who is the subject of judicial proceedings is
granted a legal guardian (other than his or her parents) to look after his/her interests for
the duration of proceedings.
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2. Consult legal experts and consider removal of the terms tutelă/curatelă (tutorship- for
under age 14 /curatorship- for over age 14) as clarification of terms as outlined above may
sufficiently define guardianship for children under 18 and account for the child’s evolving
capacity and best interests without the need for separate terms.
3. Make revisions to the Civil Code, Civil Procedure Code, Family Code to align with defined
terms and the protections outlined in Law 140 by engaging legal experts and the Ministry
of Justice to provide clarity on the legal responsibility/representation and custody divisions
including guardianship authorities and various forms of protective care for children without
parental care and those temporarily separated from their parents.
4.	Revise and bring into consistency all laws, regulations and standards that address
guardianship, custody and legal representation:
a. Law on Adoption – Responsibilities and legal limitations during the pre-adoptive placement
and the APP matching period
b. Contravention and Penal Codes – Legal representation and guardianship of children in
conflict or contact with the law
c. Alternative care regulations – Making clear delineation for the child’s custodial care versus
legal representation in various forms of care and for various situations (children without
parental care, children at risk and children separated from parents).
5. More clearly define parental responsibilities (obligations) and rights (entitlements) and
the term ‘appropriate or adequate parental care’ in the Family Code including:
a. Definition of adequate/appropriate care and stipulation of situations in which parents can be/
will be deprived of their parental rights.
b. Definition of how decisions of custody and guardianship will be decided in cases of parental
non-compliance with responsibility and/or absence.
c. Clear penalties for not fulfilling parental obligations.
d. Provision of child support by non-custodial parents in case of divorce and absent parents in
cases of migration to custodians and/or guardians, including penalties for noncompliance and
means for legally securing child support.
6. Provide national regulations for guardianship as a care provision, such as those for APP,
that clearly outline how guardianship may be understood and used in Moldova, duty bearer
responsibilities (including court), placement decision-making, guardian requirements and
paperwork required.
a. It is recommended that guardianship as an alternative care placement be included in and
aligned with the APP regulations as a form of care for children without parental care and
under the protection of the territorial guardianship authority.
b. Further, guardianship (temporary, informal or simple custody) legal guardianship and nonrelative guardianship should have regulations that clearly outline roles and responsibilities,
limits of decision-making, monitoring, etc. for children at-risk, temporarily without parental
care and those separated from parents.
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Additional legal and policy recommendations
7.	Bring Contravention and Criminal Codes into compliance with Law 140 in terms of clearly
outlining consequences for inaction or disrespect of child rights for all duty bearers defined in
Law 140 as having legal responsibility including parents, guardianship authorities and care/
protection providers.
8. Develop clear regulations to help with the definition and identification of ‘children
without appropriate care’ and ‘children at-risk’ such that it is clear to duty bearers which
children the protection laws are intended to help protect and who has what responsibilities. This
would include making it clear that the territorial guardianship authority has legal responsibility
for children who have entered the evidence of the protection system because of long-term or
temporary loss of appropriate care. The only legal representative for children without parental
protection should be the territorial guardianship authority, while local guardianship authorities
should be active in their ‘watch dog’ role and empowered in their role to make emergency
decisions for placement and approval of simple custody of children temporarily without parental
care.
130

See also Standards for Legal Counsel in Child Welfare https://www.childwelfare.gov/topics/management/practice-improvement/
standards/legal/)
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9.	Revise the Law on Asylum to provide adequate protection of unaccompanied children in
compliance with international frameworks, including clarifying the 15-day waiting period given
to the Bureau for Migration and Asylum to decide forms of protection (a period at present during
which these children are without adequate legal representation and guardianship). The Law on
Asylum should be brought into accordance with Law 140 for children without parental care or
temporarily separated from their parents.
10.	Amend Law 140 to clarify the boundaries and competencies of duty bearers in providing legal
representation in court cases related to child protection (for example territorial guardianship
authority should not be involved in simple decisions of parental custody). Moldova should
consider a model such as the US Guardian Ad Litem, which provides children with a welltrained and prepared independent person to represent their best interests, while public
authorities may be involved in presenting cases or making recommendations.130
To fully address the legal framework and policy recommendations that have been outlined and
provide clarity, it is suggested that the Government of Moldova undertake one of the two options
below or implement a combination of both moving forward in order to provide full protection to all
children who may be in the care of someone other than a parent. The table on page 30 and 31
shows how these options might look in specific care situations and what changes to policy might
be needed.
Option 1: Regulate a form of “special guardianship” as a separate type of protection, especially for
children with both parents abroad or otherwise not living with either parent for example in cases of
parental hospitalization, parental mental illness or parental absence for substance use treatment.
The concept of special guardianship, based on foreign best practices, would clearly stipulate
the responsibilities and competencies of parents, guardianship authorities and the appointed
guardian. Article 13 of Law 140 could be developed into a separate chapter defining special
guardianship, procedures for selection and appointment of the guardian, required competencies
and legal responsibilities, and case monitoring. The law would allow for a simplified procedure of
identification and selecting/appointing of the guardian based on the parent’s notification to the local
guardianship authority. The local authority endorses the guardian’s official status in relation to the
child. The guardian has custody and legal responsibility for the child, and has power to make
day-to-day decisions. However, both the guardian and the parents share competencies in deciding
on child’s best interests and the parents remain legal representatives and are not deprived of their
rights. The parents play an active role in the life of the child: maintaining contact, providing financial
support, and making educational, medical and other decisions. Other forms of care and protection
for children (including with their parents) would be further clarified with follow through on the policy
recommendations listed below and the development of both minimum standards and practice
guidelines for professionals and caregivers.
Option 2: Move all legal representation and responsibility of children in the protection system and
in various forms of care to the Territorial Guardianship Authority. With legal representation and
responsibility for children not in the protective system remaining with parents, who can then in
cases of need give some responsibilities to a guardian through legal decision. In turn, the territorial
guardianship authority may delegate or share some competencies (such as physical custody or
day-to-day care) with the responsible persons from those services/forms of protection or care. The
custodians bear legal responsibility for the child but the authority remains legal representative. In
such cases, the law would need to: 1) clearly stipulate the list of competencies and responsibilities
of duty bearers in relation to the child; 2) assign different levels of competencies to each category
of duty bearers (parents, guardianship authority, custodians) in relation to the child; 3) establish
the limits of those competencies and responsibilities; and 4) regulate the transfer of competencies
between the levels. This option would require a complex legislative revision, including addition of
new terminology (e.g. custody, custodian, legal representative, legal responsibility) in the family
and civil codes, as well as the revision of a significant number of by-laws currently regulating child
placement services.
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X

X

X

X

X

X

Both parents abroad

Extended family care

Court Removal of
Parental Rights**

Professional
Parental Assistance
(APP)

Family-type
children’s home
(CCTF)

X

X

X

X

X

X

X

After
3 mo.

X

X

X

X

In
case
of
issue

X

X

X

X

Decision making
Who is involved in making the decisions?*
Child Family LA
TA CWC Court Nt’l

One parent abroad

Divorced family

Birth family

Care situation/
Placement

Parent/s
TA
CCTF

Parent/s
TA
APP

Parent who did not
lose rights
TA
TA for long-term,
emergency, shortterm
Parents for
emergency, shortterm and respite
TA for long-term,
emergency, shortterm
Parents for
emergency, and
short-term
CCTF for long-term
placements

Parent who did not
lose rights
TA
Guardian

Parent/s

CCTF

APP

Remaining parent
Guardian

Guardian

Parents
Guardian

Remaining parent

One parent

Parent/s

Custody

Guardian

Parent/s

Parent/s

Parent/s

Having legal
responsibilities

Parents
Guardian

Both parents
are legal
representatives
unless one is
deprived of parental
rights
Parent/s
Parent/s
*As long as there
are no protection
issues

Parent/s

Legal
representative

Table 7: Schema of proposed care, decision-making, roles & responsibilities

CCTF Regulation

APP Regulation

Limited regulation
in Law 140
related to Local
Guardianship
Authority
Family Code
Art. 67-69
Civil Code
Law 140

Not regulated

Law 140 (Art. 13)

Family Code
Art. 37-38

Family Code
Chapter 9-12

Currently
regulated in

No need

APP Regulation
New regulation
on guardianship
Civil Code

Family Code

Law 140

Law 140
New regulation
on guardianship

Law 140

No need

No need

Revisions
needed in
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X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

Parent/s
TA
Center manager

Parent/s
TA
Institution

TA for long-term
(loss of parental
rights)
Parents for
temporary

Adoptive parent/s

Parent/s
TA
Community home
manager

Assigned by court

TA for long-term
(loss of parental
rights)
Parents for
temporary

TA for long-term
(loss of parental
rights)
Parents for
temporary
TA up to the preadoptive placement
Adoptive parents at
time of pre-adoptive
placement

Assigned by court

Parent/s
TA
Guardian

Institution

Center manager

Adoptive parent/s

Community home
manager

Parent/s
Guardian

Guardian

Family Code
New regulation
on guardianship

Temporary
Placement Center
Regulation
Strategy Reorganization
of Residential
Care 20072012 & Order
114/5.3.2010

Law on
Adoption
Family Code
Temporary
Placement
Center
Regulation
New regulation
on guardianship

Law on Adoption

Law 140
New regulation
on guardianship

Civil Procedure
Code
Criminal
Procedure
Code

Civil Code (Art. 22,
24, 1592)
Civil Procedure
Code (Art. 58, 79)
Criminal
Procedure Code
(Art. 6, 77)
Regulation of the
Community home
for children at risk

Law 140
New regulation
on guardianship

Family Code
Chapter 19
Law 140 (Art. 1112, 14, 16-17)

*LA – local authority (community social worker, multi-disciplinary team, mayor, child rights specialist)
*TA – territorial authority (Social Assistance & Family Protection Department, specialist social worker)
*Nt’l – national ministry department/s (MoE or MoLSPF)
**One or both parents loses parental rights temporarily or permanently by court decision – child becomes responsibility of the child protection system in the case of both losing rights
*** In all forms of alternative care, the parent/s still have legal representation and legal responsibility unless their rights have been removed or they are unidentified or can’t be located (case of abandonment)

X

X

Adoption

Residential
Institution

X

Community home for
children at risk

X

X

Legal Guardian
(court
representative)

Temporary
Placement Center

X

Guardianship
(formal, long or
temporary)

TA for long-term
(loss of parental
rights)
Parents for
temporary
Guardian for longterm placements

Recommendations for guardianship in practice
Five priority practice recommendations
1.

Provide written guidance to regional social workers, specialists and community social
workers on the implementation of Law 140, including regular and updated information on
legislative developments. Consider providing a simple and brief guide to guardianship practice
that will go alongside of updated regulations.

2.

Provide very clear guidance to mayors aimed at empowering them in their guardianship
authority role, particularly as it relates to procedures for establishing custody of children
whose parents are abroad, considerations for best interest and evolving capacity
determinations, and the limitations of their decision making power (e.g., guidance on what
cases need to be referred to child protection authorities).

3.

Provide training and capacity building to mayors and community social workers on
Law 140 and their roles in protecting children in the care of relatives and other guardians,
both formal and informal, ensuring that the key stakeholders at the local level are clear on the
limitations of power and their specific role in the process and on determining both best interest
and the child’s capacity to participate in decision making.

4.	Establish the Child Protection Specialists foreseen in Law 140. This position combined
with community social workers will help to alleviate the challenges faced by communities and
will ensure continuity of understanding and engagement of key actors in protecting children
even when mayoral changes occur.
5.	Ensure that children in guardianship can access resources by following through on the
revisions underway to the process of social assistance (‘ajutor social’) provisions based
on family income and other criteria that include relatives and non-relatives who have children
in their custody.
Additional practice recommendations
6.

Provide guidance to territorial guardianship authorities in terms of their cooperation
with the authorities from other regions in the case of guardianship or other alternative
care placement. For example, provide guidance on inter-regional cooperation in situations
when a child without adequate care is identified in region X but with residency in region Y.
Cleary explain which region is responsible and how placements will be decided and funded.
The cooperation mechanism between authorities needs to be established and defined,
including available indemnities and how they follow the child. The article within Law 140 on
inter-regional cooperation needs to be put into practice through clear working mechanisms to
be outlined.

7.	Develop guidance for court judges on implementing child protection laws from simple
divorce custody to more complex guardianship decisions. Judges need to be familiar
with the legal framework, including the stipulations of Law 140 and any subsequent updates.
These officials would benefit from a compendium of child protection legislation to refer to,
whilst a long-term goal could be the establishment of specialized child and family judges.
8.

Provide allied workers such as teachers, health workers and police with guidelines
on inter-agency cooperation including the general rule of mandatory reporting
responsibilities related to children whose parents have migrated, referral mechanisms and,
for police, how and when to remove a child from imminent danger. Increasing the role and
awareness of community ‘watchdogs’ will increase the likelihood that children continue to get
good care in informal arrangements.
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9.	Raise awareness around how to access and ensure the provision of child indemnities/
financial support to guardians who have formalized the custody relationship with children in
their care, based on the criteria outlined for paid guardianship.
10.	Build community awareness about children without adequate parental care and include
awareness campaigns of the responsibility of parents to ensure the proper physical custody
and legal guardianship of their children when they are not present, as well as continuing
to raise the awareness of territorial and local authorities on their responsibilities to protect
children.
11.	Continue building the capacity of the territorial guardianship authority’s social work
specialist to work in case management for various forms of protective guardianship
including the identification, assessment and support of informal cases at-risk, as well as
building the capacity of community social workers and the child protection specialists as they
come.
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Annex A: Moldovan glossary of terms & key child protection definitions
Glossary of translated terms
Adopție
Adoptator
Ajutor social
Arest preventiv
Asistență Parentală Profesionistă
Asistent Parental Profesionist
Autoritate tutelară
Autoritate tutelară locală
Autoritate tutelară teritorială
Casă comunitară
Casă de copii de tip familial
Centru de plasament temporar
Comisia pentru protecția copilului aflat în dificultate
Cooperare intersectorială
Copil abandonat
Copil adoptabil
Copil în conflict cu sistemul de justiție penală
Copil în situație de risc
Copil neînsoțit
Copil rămas fără îngrijire părintească
Copil separat de părinți
Custodie
Custodie protectivă
Curatelă
Decădere din drepturi părintești
Dezinstituționalizare
Direcția asistență socială și protecție a familiei
Direcția municipală pentru protecția drepturilor
copilului
Direcționare a copilului
Drepturile copilului
Instituție rezidențială
Interes superior al copilului
Încredințarea copilului în vederea adopției
Îngrijire alternativă
Îngrijitor
Luarea copilului de la părinți
Management de caz
Părinte educator
Perioadă de potrivire
Pericol iminent
Plasament
Plasament de tip familial
Plasament de urgență
Plasament în asistenta parentală
Plasament pe termen lung
Plasament planificat
Plasament pre-adoptiv
Plasament sub tutelă în familia extinsă sau la rude
Reprezentant legal
Reținere
Servicii de plasament de tip familial
Tutelă neoficială / tutelă neformală
Tutelă oficială / Tutelă formală
Tutore

Adoption
Adopter
Social assistance
Preventative arrest
Professional Parental Assistance / Foster care
Professional Parental Assistant / Foster carer
Guardianship authority
Local guardianship authority
Territorial guardianship authority
Community home
Family-type children’s home
Temporary placement center
Gatekeeping commission
Inter-agency cooperation
Abandoned child
Child eligible for adoption
Child in conflict with the criminal justice system
Child at risk
Unaccompanied child
Child without parental care
Child separated from his/her parents
Custody
Protective custody
Curatorship
Deprivation of parental rights
Deinstitutionalization
Social Assistance & Family Protection Department
Municipal Department for Child Protection
Refferal of the child
Children’s rights
Residential institution
Best interest of the child
Entrustment of the child for adoption
Alternative care
Caregiver/carer
Removal of the child from parents
Case management
Teacher parent
Matching period
Imminent danger
Placement
Family-type placement
Emergency placement
Foster care placement
Long-term placement
Planned/ scheduled placement
Pre-adoption placement
Kinship care
Legal representative
Apprehension
Family-based placement services
Informal guardianship
Formal guardianship
Guardian
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Key child protection definitions
Unless otherwise noted international definitions are those provided in the Better Care Network
Toolkit131 or, if Moldova specific, by the Moldovan Law 140132. Terms specific to Moldova are
underlined.
Abandoned child

Child identified as being without parents or any other legal representative
in case when the identity data of the child and of his/her parents cannot
be determined. (Source: Moldovan Law nr.140)

Adoption

The legal transfer of parental rights and responsibilities for a child, which is
permanent.

Alternative care

A formal or informal arrangement whereby a child is looked after at least
overnight outside the parental home, either by decision of a judicial or
administrative authority or duly accredited body, or at the initiative of the
child, his/her parent(s) or primary caregivers, or spontaneously by a care
provider in the absence of parents (Source: Guidelines for the Alternative
Care of Children)

Adequate Parental Care

Where a child’s basic physical, emotional, intellectual and social needs are
met by his or her caregivers and the child is developing according to his or
her potential.

Best interest

Providing adequate conditions for the child’s smooth growth and
development taking account of his/her individual particularities and the
specific situation he/she is in. (Source: Moldovan Law 140)

Biological family / parent/s

The birth family into which the child is born. It can mean both parents if
they are together, or the mother, or the father.

Caregiver/carer

A person with whom the child lives who provides daily care to the child,
and who acts as the child’s ‘parent’ whether they are biological parents or
not. A caregiver can be the mother or father, or another family member
such as a grandparent or older sibling. It includes informal arrangements
in which the caregiver does not have legal responsibility

Care reform

The changes to the systems and mechanisms of care that promote and
strengthen the capacity of families and communities to promote the
welfare of children in need or at-risk children, to prevent unnecessary
separation of children from their families and to ensure appropriate
family-based alternative care options are available. (working definition)

Case management

Key working method of the child protection specialist or social worker that
is used to assess the needs of the child and his/her family in collaboration
with them, coordinate, monitor, assess and support the child and his/her
family so that they can receive social services and benefits to meet these
needs. (Source: Moldovan Law 140)

Child

Any individual who is under 18 and does not have full legal capacity.
(Source: Moldovan Law 140)

Child abuse

A deliberate act of ill treatment that can harm or is likely to cause harm
to a child’s safety, well-being, dignity and development. Abuse includes all
forms of physical, sexual, psychological or emotional ill treatment

131
132

Better Care Network. (2014). Better Care Network Toolkit. Retrieved from http://www.bettercarenetwork.org/bcn/toolkit/
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013.
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Child custody

The care, control, physical guardianship and maintenance of a child.
(Source: www.legaldictionary.com)

Child protection system

A comprehensive system of laws, policies, procedures and practices
designed to ensure the protection of children and to facilitate an effective
response to allegations of child abuse, neglect, exploitation and violence.
(Source: UNICEF)

Children at-risk

Children who are victims of violence or neglect; those engaged in
vagrancy, begging and prostitution; children without parental care and
supervision because of the absence of parents; children who have been
orphaned; children living on the streets, runaways or children expelled
from their homes; children whose parents refuse responsibility, have
abandoned them or have been deprived of the legal capacity by court
decision. (Source: Moldovan Law 140)

Children separated from
parents

Children whose parents have left the country for work; children removed
from the care of parents due to of the existence of imminent danger to
life or health; and children with established status “temporarily without
parental care.” (Source: Moldovan Law 140)

Children without parental
care

All children not in the overnight care of at least one of their parents, for
whatever reason and under whatever circumstances (Source: Guidelines
for the Alternative Care of Children)

Children without
appropriate care

Children who are not receiving suitable, continuous and quality care,
nurture and guidance at a physical, emotional, social and psychological
level from either their families or from other primary carers that are
meant to replace the family environment and are responsible for their
well-being and development. This includes neglected and/or abused
children in their families, children living on the street, children affected
by HIV and AIDS, children in institutions or other forms of poor quality
alternative care, and children who have become separated, either
voluntarily or involuntarily, from their families, including children on the
move, and those who are at risk of requiring alternative care. (Source:
Save the Children’s Child Protection Strategy: 2013-2015)

Community group home

A temporary placement in family-type housing for up to ten children
operated by SAFPD or private providers. The public institution is
established by council decision and targeted to children aged six to 18
years who cannot be placed with extended family, family-type community
home, or in foster care or adoption. Placement and care monitoring is
done by the SAFPD social worker

Curator/Curatorship

The power given by authority of law, to one or more persons, to
administer the property of an individual who is unable to take care of his
own estate and affairs, Curatorship differs from tutorship in that the latter
is instituted for the protection of property. (Source: www.legaldictionary.
com)

Deinstitutionalization

The process of closing residential care institutions and providing
alternative family-based care within the community

Duty bearer

Any person or institution, including the State, with responsibility for the
protection and welfare of a child
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Emergency placement

The removal of the child from the parents or placement of a separated
child until parents are identified involving placement by the local
guardianship authority for up to 72 hours, with possibility of extension
placement to 45 days while a comprehensive assessment is completed.
Placement can include: a) family relatives or other persons with whom
the child has an established close relationship; b) family-type placement
service; and c) residential care placement. (Source: Moldovan Law 140)

Extended family

Relatives up to the 4th degree. (Source: Moldovan Law 140)

Family-type community
home

Care in a family-like environment or family foster care for three to seven
children aged up to 14 years. The caregiver is responsible for the child’s
health and education and is the legal representative for the child. (Source:
Moldovan Law 140)

Formal care

All care provided in a family environment, which has been ordered by a
competent administrative body or judicial authority, and all care provided
in a residential environment, including in private facilities, whether or not
as a result of administrative or judicial measures (Source: Guidelines for
the Alternative Care of Children)

Foster care

Situations where children are placed by a competent authority for the
purpose of alternative care in the domestic environment of a family other
than the children’s own family that has been selected, qualified, approved
and supervised for providing such care (Source: Guidelines for the
Alternative Care of Children)

Gatekeeping

The prevention of inappropriate placement of a child in formal care.
Placement should be preceded by some form of assessment of the child’s
physical, emotional, intellectual and social needs, matched to whether the
placement can meet these needs based on its functions and objectives

Guardian

A legally appointed adult representative for a child. The guardian’s
function is to ensure that a child’s rights are upheld and the child’s best
interests are protected. The existence, process and duties of a guardian
will vary from country to country

Guardianship

This term is used in three different ways: a legal device for conferring
parental rights and responsibilities to adults who are not parents; an
informal relationship whereby one or more adults assume responsibility
for the care of a child; a temporary arrangement whereby a child who is
the subject of judicial proceedings is granted a guardian to look after his/
her interests

Guardianship

Guardianship and trusteeship (tutelă/curatelă) established to protect
rights and interests of persons that are incapable or with restricted or
limited capacity. Children are placed under guardianship and trusteeship,
if they have no parents or adoptive parents, if their parents have been
deprived of parental rights by court, or if, for other reasons, such persons
have been left without parental care. Guardianship is established
over children less than 14 years of age. The guardian acts as ward’s
representative by virtue of law and enters into necessary juridical acts in
ward’s name and interest. (Moldovan Family Code and Civil Code)

Temporary guardianship

The custodial placement of a child in a temporary family care situation,
while guardianship in terms of legal responsibility remains with the parent
or the guardianship authority if the child has been removed from the care
of the parent. (Moldovan Family Code and Civil Code)
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Informal care

Any private arrangement provided in a family environment, whereby
the child is looked after on an on-going or indefinite basis by relatives or
friends (informal kinship care) or by others in their individual capacity,
at the initiative of the child, his/her parents or other person without
this arrangement having been ordered by an administrative or judicial
authority or a duly accredited body (Source: Guidelines for the Alternative
Care of Children)

Kinship care

Family-based care within the child’s extended family or with close friends
of the family known to the child, whether formal or informal in nature
(Source: Guidelines for the Alternative Care of Children)

Legal representative of the
child

The parent or legally appointed individual to protect the child’s rights and
interests. (Source: Moldovan Law 140)

Orphan

Orphans are children, both of whose parents are known to be dead. In
some countries, however, a child who has lost one parent is called an
orphan

Out of home care

Child care, foster care or institutional care provided by persons,
organizations or institutions to children who are placed outside of their
biological parents / birth home

Parental responsibilities

A set of rights and responsibilities that biological or adoptive parents have
to determine decisions related to the upbringing of the child or children
and to ensure the care, rights, protection, safety, health and education
of the child. A court of law may determine that parental rights and
responsibilities may lie with one, both or neither parent in cases when it is
in the best interest of the child

Permanency

Establishing family connections and placement options for a child in
order to provide a lifetime of commitment, continuity of care, a sense
of belonging and a legal and social status that goes beyond the child’s
temporary placement

Permanency Planning

An array of social work and legal efforts directed toward securing safe,
nurturing, life-long families for children in alternative care

Placement

Measure of protection of the child separated from his/her parents to
provide them with conditions for the child’s growth and care in placement
services. (Source: Moldovan Law 140)

Planned placement

Placement by the territorial protection authority with the approval of local
guardianship authority and the Child Welfare Committee. Children can
be placed in: a) guardianship / protective custody; b) family placement
service (family-type children’s home, foster care); c) residential service
placement (community house, temporary placement center, another type
of residential institution). (Source: Moldovan Law 140)

Professional Parental
Assistance

Foster care by a social service specialist that provides a child or children
with care in professional family care environment. There are several
types of care in Moldova: emergency, short-term, long-term and respite.
(Source: Moldovan Law 140)

Residential care

Care provided in any non-family-based group setting, such as places of
safety for emergency care, transit centers in emergency situations, and
all other short- and long-term residential care facilities, including group
homes. (Source: Guidelines for the Alternative Care of Children)
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Residential institution

Residential care settings where children are looked after in any public
or private facility, staffed by salaried carers or volunteers working predetermined hours/shifts, and based on collective living arrangements,
with a large capacity (source: Better Care Network, et. al. 2013, Identifying
Basic Characteristics of Formal Alternative Care Settings)

Temporary placement
center

A residential care facility operated by SAFPD or private providers by
council decision that provides temporary assistance to up to 24 children
0-18 years of age in need for up to 12 months, during which time the
authorities and staff of the center are required to find the optimal solution
in the best interest of the child

Tutorship / Tutor

The power given by authority of law to take care of one who is unable
to take care of himself. Tutorship differs from curatorship in that it is
instituted for the protection of the physical person and secondarily the
person’s property. (www.legaldictionary.com)

Unaccompanied child

A child not cared for by another relative or an adult who by law or custom
is responsible for doing so. (Source: Guidelines for the Alternative Care
of Children). The Law on Asylum defines an unaccompanied child as being
a foreigner of up to 18 years old who came to the Republic of Moldova
unaccompanied by his parents or legal representative or who is not in the
care of another person or the child that remained unaccompanied after
entering the territory of the Republic of Moldova
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Annex B: Analysis report of the legal framework in child protection
Introduction
The aim of this mission is to conduct a comprehensive analysis of the national legislation and
policies regulating the forms of child protection, with a greater emphasis on legal protection
(formal) and informal, permanent and temporary protection of the following categories of children:
institutionalized children, children in foster care, children under guardianship/curatorship, children
under the custody of adoptive parents, children deprived of parental care (e.g.: abandoned
children, children whose parents are abroad, children in the care of extended family, children taken
from their parents, children in conflict with the law, unaccompanied children). The analysis will
identify legal inconsistencies and practical situations that are still not covered by the law.
Moldovan Child Protection Legislative Framework
Number

Year

Title

Law 338
Law 273
Law 436
Law 270
Law 99
Law 274
Law 140
GD 937
GD 1018
GD 581

2000
2002
2002
2003
2003
1994
1994
2006
2008
2010
2011
2013
2002
2004
2006

GD 432

2007

GD 1177
MLSPF 71
GD 290

2007
2008
2009

MLSPF 24

2009

GD 732

2013

GD 125
GD 52

2013
2013

GD 760

2014

GD 270

2014

Family Code of the Republic of Moldova
Civil Code of the Republic of Moldova
Penal Code of the Republic of Moldova
Civil Procedure Code of the Republic of Moldova
Penal Procedure Code of the Republic of Moldova
Children’s Rights
Identification Papers within the System of National Passports
Local Public Administration
Asylum in the Republic of Moldova
Judicial Regime for Adoption
Integration of Foreigners in the Republic of Moldova
Special Protection of Children at Risk and Children Separated from Parents
Regulations for Family Type Children’s Homes
Regulations for Temporary Placement Center of Children
Regulation on the conditions for establishment and payment of allowances
for adopted children and those in guardianship or custody
Quality standards for care, education and socialization of children in
residential-type institutions
On establishing of the Child Welfare (Gate keeping) Commission
Social worker guide to case management
Regulation on issuing of registration certificates for children remaining in
the country but whose parents/custodians (Moldovan citizens) undertake
provisional employment abroad
Regulation on the Organization and Function of Territorial Structures of
Social Assistance
Regulation for the Organization and Function of Regional and Municipal
Psycho-pedagogical Services
Regulation on liberation of identification acts and registration of residency
Regulations for the Organization and Functioning of the Community Home
for Children at Risk
Regulations for the Organization and Functioning of Professional Parental
Assistance
Inter-sector cooperation mechanism for the identification, evaluation,
referral, assistance and monitoring of child victims and potential child
victims of violence, neglect, exploitation and trafficking
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I. REGULATION OF LEGAL CHILD PROTECTION
1.1. Children and parents
The Family Code regulates the rights and obligations of parents regarding child care and
protection. The law stipulates that parents are the legal representatives of their children acting on
their behalf in dealing with all legal and natural persons, including public authorities and courts,
without the need of special authorizations (Article 61). Parental rights may not be exercised
contrary to the interests of their child and the parents cannot harm the physical or mental health
of the child. The methods of education of the child shall exclude abusive behavior, insults and illtreatment of any kind, discrimination, physical and psychological violence, corporal punishment,
involvement in criminal activities, initiation into drinking, using drugs and psychotropic substances,
beggary and other unlawful acts (Article 62). Both the Family Code (Article 60) and the Law on
the Rights of the Child (Article 18) establish parental responsibility for the physical, intellectual and
spiritual development of children, taking their interests into account. Parents or legal guardians are
held legally liable for the lack of permanent supervision of young and preschool children.
In situations where children are deprived of parental care and protection, the law requires state
authorities to intervene and ensure immediate and effective protection for these children. For
example, if the child has no parents or adoptive parents, or when the court has determined
termination of parental rights, or when the child is left without parental care for other reasons,
guardianship or curatorship133(curatela) shall be established. Guardianship / curatorship shall
also be established for children deprived of parental care as a result of their leaving abroad.134
Another option provided by law is placing orphans and children deprived of parental care in familytype children’s homes (case de copii de tip familial), for maintenance and education.135 In case
of divorce, the court shall decide who will be the parent with whom the children will live with after
the divorce.136 Also, children left without parental care for various reasons can receive adoption
status.137 In cases expressly provided by law, the child shall be immediately placed with the
family of relatives or other persons with whom he has established close relations or in family-type
placement (plasament de tip familial) or residential placement services.138
In cases of divorce, the court must determine which parent the children shall live with after the
divorce.139 Both parents are the legal representatives of the child, unless one of them will be
deprived of his/her parental rights. If the child could not be placed with the other parent or if both
parents are deprived of their parental rights, the child should be placed with the guardianship
authority (Article 69 of the Family Code), which then becomes the legal representative. In criminal
proceedings, priority shall be given to the parent, tutor (tutela), curator or custodian accepted
by the legal representatives and/or by the child. Otherwise, the issue of acceptance of a legal
representative shall be decided by the criminal investigative body or the court (Article 77(3) of the
Criminal Procedure Code).
There are cases when, in order to ensure the best interests of the child, the state authorities
are forced to intervene by taking him/her from the family. Under Article 10 of the Law on special
protection of children at risk and children separated from their parents (hereinafter - Law 140),
taking the child from the parents is performed only based on a decision of the court, with or without
termination of parental rights. The Family Code (Articles 67-69) establishes the cases when
parental rights are terminated: a) shirking of parental responsibilities; b) refusing to take the baby
from the maternity or from another treatment, educational, or a social assistance facility; c) misuse
of parental rights; d) cruel behavior towards children with physical or psychological abuse, attacks
133
134
135
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139

Civil Code of the Republic of Moldova, Art. 32
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013, Art. 13
Family Code of the Republic of Moldova, Art. 152
Ibid, Art. 38
Law on the legal status of adoption, no.99 from 28.05.2010, Art. 20
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013, Art. 11
Ibid. Art. 38

63

on the sexual inviolability of the child; e) amoral behavior; f) chronic alcoholism or drug addiction;
g) offenses against the life and health of the children or spouse; and/or h) other cases when the
interests of the child so require. The termination of parental rights proceedings can be initiated by
the one parent, the guardian of the child, the guardianship authority, or the prosecutor. If the child
cannot be transferred to the other parent or if both parents are deprived of parental rights, the child
shall be put under guardianship authority.
If being with his parents endangers the life and health of the child, the court may decide to take the
child from the parents without termination of parental rights and put him under guardianship
authority. In exceptional cases, if there is an imminent danger to the life, health or the inviolability of
the child, the guardianship authority may decide to take the child from the parents, communicating
it to the prosecutor within 24 hours. Within 3 working days the guardianship authority shall bring an
action in court regarding termination of parental rights or taking children from their parents without
terminating their rights. If this requirement is not met, the child shall be returned to the parents. At
the request of the parents, the court may return the child to them if it is not contrary to the interests
of the child. In cases of taking the child without termination of parental rights, parents lose the right
to communicate with him, participate personally in his education and represent his interests. In
some cases, parents may have meetings with a child who has been taken from them only with the
express permission of the guardianship authority.140
1.2. The placement of children deprived of parental care
The legislation does not provide a definition of a child without parental care. The legislature took
a distinctive approach when determining the two categories listed in Law 140. The category of
children at risk can be attributed to children who: are subjected to violence, are neglected; are
vagrants, beggars, take part in prostitution; are deprived of parental care and supervision due to
their absence from home for unknown reasons; are living in the streets, ran away or were thrown
out of home; were abandoned by their parents; and children whose parents have died or refuse
to carry out parental obligations of raising and taking care of the child; or have been declared
incapable by a court order. By the term a child separated from his parents, the legislature means
the child without parental care in cases determined by their absence, including cases when their
parents work abroad; a child taken from his parents due to the existence of imminent danger to his
life or health, as well as child which was given the status of child left temporarily without parental
care or a child without parental care.
For children separated from their parents, the law provides for two forms of placement: emergency
placement and planned placement.
Emergency Placement is applied in cases when the child is taken from his parents or in the case
when the parents are absent at the time of the identification of the child, and involves the placing of
the child by the local guardianship authority141 with: a) family relatives or other persons with whom
he established close relationships (neighbors, family friends, etc.) and who wish to take / keep the
child in order to raise and educate him within their family; b) servicii de plasament de tip familial
(family-type placement services); c) residential placement services. The child separated from his
parents can be placed as a matter of urgency for up to 72 hours with the possibility of extending
the placement period up to 45 days, during which a comprehensive evaluation of the situation of
the child is performed.

140
141

Family Code, Art. 71-72
According to Article 3 of the Law no.140 / 2013, the local guardianship authorities are the mayors of villages (townships) and cities.
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Planned placement of the child is carried out according to the order of the territorial guardianship
authority,142 with the notification of the local guardianship authority and only upon receiving the
approval of the Commission for Protection of the Child in Difficulty (Gatekeeping Commission).
Children can be placed with: a) guardianship / curatelă (curatorship) services; b) family-type
placement services (family-type children’s home, asistență parentală profesionistă (foster care); or
c) residential placement service (community housing, temporary placement centers, other types of
residential facilities).
The organization and activity of family-type children’s home (CCTF) is established by the
Regulation approved by the Government.143 CCTF is a facility based on a complete family, which
offers orphaned children or children left without parental care foster family care in the family of
a parent-teacher (părinte-educator). A CCTF can house from three to seven children aged up
to 14 years. When placing a child in a CCTF, ethnic origin, membership of a particular culture,
religion, language, health and child development level shall be taken into account in order to
create living conditions that would ensure the continuity of his/her education. The parent-teacher
is responsible for the health and education and maintenance conditions of the child. He/she is
the legal representative of the child and defends his/her rights and interests without additional
authorizations, in all legal settings, including courts. The parent-teacher is not entitled to represent
the interests of the child if the guardianship authority determines that his/her interests are in conflict
with the interests of the child. Parent-teachers have priority in the adoption of children in CCTF.
If the parent-teacher performs his/her duties to the detriment of the interests and rights of the
children, he/she shall be held liable in accordance with the legislation. In view of the temporary
nature of the placement of children in the CCTF, the guardianship authority shall take systematic
steps to ensure the protection of children through adoption or guardianship / curatorship.
Foster care (Asistența parentală profesionistă – APP) is a specialized social service, offering
children foster care in the family of a foster parent (asistent parental profesionist).144 In addition to
the empowered state authorities (Department of Social Assistance and Family Protection (DASPF)/
Municipal Department for Child Protection (DMPDC)), the service may be provided by accredited
private providers. There are several types of placement in APP: emergency placement, short-term
placement, long-term placement and respite placement. Beneficiaries of this service is: 1) a child
without parental care in situations caused by their absence, except for children whose parents are
abroad; 2) a child taken from his/her parents due to the existence of imminent danger to life or
health or if he/she is at risk; 3) a child without parental care, including temporarily; 4) a disabled
child, whose parents or caregivers need time to recover; and/or 5) underage mothers at risk of
abandoning their children. Up to three children may be placed with the APP family simultaneously,
an exception being placing siblings together when the number of children in the APP family may
increase to 4 children. The placement of a child within the service is made based on the order
of the territorial guardianship authority, which is issued when approved by the Gatekeeping
Commission, based on foster parent / child match. Monitoring of the situation of the child within the
service shall be performed by the social worker responsible for the service through planned visits
of the family of the foster parent and at the request of the child, the foster parent, the family or
territorial or local guardianship authority in accordance with the minimum standards of quality and
individual assistance plan.
In accordance with Article 5 of the Law 140, guardianship authorities must take all necessary
measures to assist and support children and their families to prevent child separation from the
family or, where appropriate, in order to (re)integrate them into the family. Therefore, if the child
is separated, the territorial guardianship authority shall order placement of the child taking into
142
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According to Article 3 of the Law no.140/2013, the territorial guardianship authorities are sections / departments of social assistance
and family protection / Chisinau Municipal Department for Child Protection. In Balti and Chisinau territorial guardianship authorities
perform local guardianship authority duties as well, except autonomous administrative-territorial units that are part of them, in which
local guardianship authority powers are performed by the mayors of the respective administrative-territorial units.
Regulation of the Family-type children’s home, approved by Government Decision no. 937 of 12.07.2002
Framework Regulation on the organization and functioning of the Foster-care service and minimum quality standards, approved by
GD no. 760 of 17.09.2014
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account the priority of placement under guardianship with the extended family rather than other
types of placement, and where this is not possible, the priority of placement with the family-type
services rather than residential services. Residential placement services may take the form
of community housing, a temporary placement center, and other residential facilities. However,
given the moratorium regarding the placement of children in residential facilities, the legislation
establishes liability of authorities / facilities responsible for placement which is unfounded or
in breach of the conditions established by law in the service of residential placement of a child
separated from parents, or one left temporarily without parental care or left without parental care
(Article 22).
The Community Home for Children at Risk (Casa comunitară pentru copii în situație de risc)
is a social service specialized for temporary placement for the upbringing and education in a
family-type home, of children temporarily or permanently deprived of their family environment
and children at risk.145 The service may be provided by the Department of Social Assistance and
Family Protection (DASPF) / Municipal Department for Child Protection (DMPDC) or by accredited
private providers. Beneficiaries of the Community home are children aged 10-18 years who
are temporarily or permanently deprived of a family environment and cannot be placed with the
extended family, the CCTF, APP service or adopted, and in the case of siblings, beneficiaries are
children under the age of 10 but no less than 6 years old. Up to 10 children can be placed in the
community home simultaneously. Planned placement of the child in community home comes under
the district entity of social assistance provision, which is issued on the basis of an authorization of
the Gatekeeping Commission. The monitoring of the situation of children placed in the community
home is done by the district entity of social assistance.
The center for temporary placement of the child is a facility that provides temporary assistance
for children in need.146 The center is established by central public or local authorities’ decision. It
is run by the territorial guardianship authority and the social assistance service, which exercises
monitoring and evaluation work of the facility, including the procedures for the care and education
of children in the center. Children in need aged 0 to 18 years are cared for and educated in the
center. The stay of a child in the center shall not exceed 12 months, during which the authorities
and staff of the center are required to find the best solution to solve the case. The territorial
guardianship authority keeps a record of children placed, as required by current legislation, and
who are to be (re)integrated into their biological family, extended family, or are to be proposed for
establishing guardianship / curatorship or adoption. Placement of the child is done as established
by the Framework Regulation, with the presentation of the personal file of the child by the territorial
guardianship authority and social services, or as a matter of urgency.
The legal system of adoption is regulated by the legislation in force.147 A person may be adopted
only until the age of 18. Adoption is allowed only to persons who have full legal capacity, have
attained the age of 25 and are at least 18 years older than the one they wish to adopt. The
guardian or curator, the parent-teacher from the CCTF, the foster parent have a prior right to adopt
a child they have in care, unless he/she is adopted by his/her relatives up to the fourth degree
inclusively. After running out of all measures of (re)integration of an orphan child or a child left
without parental care, the territorial authority from his/her place of residence issues a decision
which gives him/her an adoptive status. A child left without parental care due to abandonment,
disappearance of the parents, parental mental health, procrastination of the education of the child,
is given an adoptive status in order to defend his/her legitimate rights and interests, after a court
judgment becomes irrevocable on: a) termination of parental rights; b) declaration of parents
as incapable; or c) declaration of parents as missing or deceased. The discovered child whose
parents are unknown is given an adoptive status after the completion of all investigations to identify
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Framework Regulation on the organization and functioning of the social service Community Home for Children at Risk, GD no. 52 of
01.17.2013
Framework Regulation of the Centre for temporary placement of the child, approved by GD no. 1018 of 13.09.2004.
Law on the legal status of adoption, no.99 of 28.05.2010.
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the parents, which is performed within 6 months. Approval of adoption requires: a) the consent
of the biological parents or, where appropriate, of the guardian or the curator of the child whose
parents are deceased, are unknown, are declared missing or deceased, are declared incapable
according to the law; b) the consent of the adopter; and c) the consent of the child that is being
adopted who has reached the age of 10. The consent of these people is expressed in writing,
freely and unconditionally, certified according to the legislation or confirmed by the territorial
authority from their place of residence.
Adoption can be national and international. In both cases, after the procedure (submission of
application, assessment of the adopter, consent, matching of the child with the adopter), the child
awaiting adoption shall be entrusted to the adopter in order to become accustomed to him and
ascertain their compatibility. Custody of the child awaiting adoption is given for a period of 90 days,
by reason of a decision of the territorial authority. The territorial authority is required to monitor child
development and relations between the child and the adopter throughout the period of custody,
and to prepare monthly reports. During the period of custody of the child awaiting adoption, the
adopter exercises the rights and fulfills the obligations of child care, protection and education,
except conclusion of legal documents.
International adoption of a child residing from the Republic of Moldova may be permitted if: a) the
spouse adopts the child of the other spouse; b) the child is adopted, as a priority, by a relative
up to the fourth degree inclusively, residing abroad; c) the adoptable child without special needs
is adopted by the adopter residing abroad if he/she was not requested for national adoption
or guardianship or curatorship for a year since being recorded as an adoptable child; or d) the
adoptable child with special needs is adopted by the adopter residing abroad if he/she is not
requested for national adoption or guardianship or curatorship for 6 months since becoming
recorded as an adoptable child.
1.3. Other situations
As for children in contact with the criminal justice system, criminal procedure law stipulates
that when deciding on the preventive measures in relation to the child, in each case the child is put
under mandatory supervision of a parent, guardian, curator or other trustworthy person, such as
the head of the facility for special education where the child is studying. Until the child is put under
supervision, the prosecutor or the court shall request information from the guardianship authority
about the persons who will supervise, in order to assure adequate supervision. Apprehension
of the child and his/her preventive arrest can be applied only in exceptional cases when serious
crimes were committed including violence, such as aggravated or particularly aggravated crime.
After the apprehension or the preventive arrest of child the prosecutor and the parents or other
legal representatives of the child shall be notified immediately.148
Through the term legal representatives, the Criminal Procedure Code means the parents, adoptive
parents, guardians, curators, spouse of the suspect, the accused, the convicted and the victim, as
well as representatives of facilities under the supervision of which the individuals may be found.
At the hearing of a child who is a suspect, accused, or the defendant, the participation of the
defense counsel and that of a teacher or psychologist is required. The participation of the legal
representative of the suspect, accused, defendant child in criminal proceedings is mandatory.
The presence of legal representative of the suspect, accused, defendant child during criminal
proceedings is permitted from the moment of detention or arrest, or the first hearing of the child
who is detained or arrested by order of the criminal prosecution body. The legal representative of
the child may be removed from the trial and replaced by another if there are grounds to believe that
his/her actions are detrimental to the interests of the child.149
148
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Criminal Procedure Code of the Republic of Moldova, Art. 167, 184, 477.
Ibid., Art. 479-480
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The Law on Asylum150 defines an unaccompanied child as being a foreigner of up to 18 years old
who came to the Republic of Moldova unaccompanied by his/her parents or a legal representative
or who is not in the care of another person and the child that remained unaccompanied after
entering the territory of the Republic of Moldova. Child asylum seekers or those enjoying one of
the forms of protection shall be given protection and assistance to exercise their rights. Decisions
concerning the child are issued with the best interests of the child, taking into account his/her age
and development (Article 14). The Refugee Division takes action within 15 days to ensure the
representation of unaccompanied children with temporary protection by a legal representative or
by an organization responsible for their care and welfare. In the period of temporary protection
the Refugee Division orders the placement of unaccompanied children within an accommodation
center or requests the relevant authorities to choose a form of protection of children without
parental care (Article 24). After consulting the opinion of the unaccompanied child in relation to his/
her age and degree of maturity, the competent authority shall initiate investigative work to track
down his/her family members as soon as possible (Article 66). The interests of the unaccompanied
child asylum seeker are defended by his/her legal representative. The child asylum seeker has the
right to obtain compulsory education under the same conditions as the children that are citizens of
the Republic of Moldova. The unaccompanied child has the right to benefit from all types of social
assistance given to children that are Moldovan citizens.
Article 13 of Law 140 contains special provisions applicable to children whose parents are
abroad. Thus, the administration of educational facilities, the specialist in child protection, the
community social worker, the doctor / family physician assistant or the district police officer are
required to identify children whose parents are working abroad and communicate this to the local
guardianship authority within 3 days of identifying the child. Based on the information received,
the local guardianship authority orders the assessment of the situation of the child by a specialist
in child rights protection, and in his/her absence, by the community social worker, and shall issue,
with the consent of the parents / single parent the provision establishing guardianship / curatorship.
The assessment of the situation of the child shall be done within maximum 30 days. Parents who
go abroad for a period longer than 3 months and whose children remain in Moldova are to notify
the local guardianship authority about the person under whose care the children are left.

II. DECISION MAKING PROCESS REGARDING CHILDREN
2.1. General principles
Current legislation regulates situations in which public authorities / facilities must intervene to
protect the interests, physical integrity or even the life of the child at risk. Generally, this will happen
if the child is left without parental care or in cases where remaining in the family is a threat to his/
her life and health. In those cases, the task of representing the interests of the child is attributed
to the territorial or local guardianship authority who decides the placement of the child (emergency
or planned placement) under guardianship / curatorship or in one of the following services:
family-type placement service (CCTF, APP); or residential placement service (community home,
temporary placement center, another type of residential facility).
The law also provides the powers and responsibilities of the guardianship authority, the guardian,
foster parent, etc. in terms of custody, care and protection, and legal representation of child that
is placed. Law 140 made essential improvements. The powers of guardianship authorities on
both levels were defined, the forms of placement and their priority were clarified, the procedure of
identification and the record keeping and management of the child by the guardianship authority
were regulated, those responsible for reporting to the authorities were indicated, and several
aspects regarding children whose parents are abroad were regulated.
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However, the legislature did not regulate key aspects of child protection, leaving room for
interpretation and even contradictions between the Civil Code, Family Code, Law 140 and other
regulations. The existing gaps often lead to the transfer of responsibilities from one authority to
another, duplication of powers, reluctance in making decisions and, consequently, violation of the
rights of the child. Below are some examples.
2.2. Legislative inconsistencies
The analysis of the national legal framework on child protection identified a number of
inconsistencies in making decisions regarding children without parental care.
First of all, there is an inconsistency in terminology between the texts of the main laws regulating
guardianship in the Republic of Moldova. For example, the Civil Code (Articles 35-37) uses the
general term “guardianship authority” meaning local authorities of level I and II. On the other
hand, the Family Code makes a clear distinction between guardianship authority and local public
authority (Articles 142 and 144) and Law 140 makes use of terms such as territorial guardianship
authorities and local guardianship authorities (Articles 3, 6, 12).
A thorough analysis of the powers of the territorial guardianship authority, as provided in Law 140
and the Framework Regulation of the district social assistance entity151 revealed few similarities.
These mostly refer to: providing support to local guardianship authorities in the identification,
assessment and support of children at risk and children separated from their parents and
participation in this process as necessary; ensuring the planned placement of children separated
from their parents; ensuring the establishment / withdrawal of the status of the child as one left
without parental care or one left temporarily without parental care; ensuring the establishment of the
adoptive status of a child; and ensuring representation of the interests and rights of children in court.
It is necessary to adjust the text of both documents. Otherwise, the provisions of the two acts differ.
Provided that the parents / single parent of the child goes abroad without instituting guardianship,
he/she remains under the care of the extended family or relatives who do not have any legal status
in relation to the child and therefore are not liable for the acts committed by child. All responsibility
for identifying a form of protection is left on the shoulders of the guardianship authority.
Furthermore, cumbersome procedure of establishing guardianship is the result of the numerous
documents required, which can be an impediment to the willingness to accept the child under
guardianship. Because the list of documents is not specifically regulated by law, guardianship
authorities decide individually on documents that shall be required. Such lists can be accessed on
the web pages of town halls or those of the Department of Social Assistance and Family Protection
(DASPF).152 The procedure of establishing guardianship may be facilitated by establishing a
reasonable list of documents required, which would allow people (e.g. grandparents) to complete
them in a timely manner.
National legislation does not provide a clear definition of a legal representative and does not
specify his/her powers. While the Family Code provides that the rights and obligations of the
guardian / curator on representing the interests of the child under his guardianship / curatorship
are established by civil legislation (Article 146), the Civil Code states that the guardian is the
legal representative of the person under guardianship and concludes, without mandate, in the
name and interest of the person, the necessary legal documents. The powers of a guardian
and a curator over a person placed within a facility of public social assistance, of education, of
treatment or other similar facilities shall be exercised by those facilities, unless the person has a
guardian or curator (Articles 33 and 38). On the other hand, civil procedural law provides that on
behalf of the represented person the legal representative fulfills the requirements of all procedural
151

152

The Framework Regulation of the organization and functioning of the district social assistance entity, approved by Ministry of Labor,
Social and Family Protection Decree No. 24 of 08.12.2009
http://www.daspf-ungheni.com.md/page101.html;
http://primariacodru.md/tutela-si-curatela-lista-de-acte-necesare-pentru-instituire/;
http://www.parajurist.md/rom/ce-acte-urmeaza-a-fi-prezentate-la-instituirea-tutelei-curatelei/

69

documents that the former is entitled to exercise, with the exceptions established by law (Article 79
Civil Procedure Code). In the light of existing provisions, we can assume that the representation
of interests in court is the largest margin of powers conferred by law to guardians as legal
representatives. Also, according to the text of the Law 140, the territorial guardianship authority
shall represent the interests and rights of children in court. Article 36 of the Civil Code also does
not provide clarity in this chapter: until the appointment of a guardian or curator their powers are
exercised by the guardianship authority. Therefore, a comprehensive specification of the powers
of the guardian, the local and territorial guardianship authority regarding legal representation is
required, as provided for in the legislations of some states regulating different margins of powers of
the given categories.
In addition, according to the Article 77 of the Criminal Procedure Code should the victim, injured
party, suspect, accused, defendant have no legal representatives (parents, adoptive parents,
guardians or curators), the criminal investigative body or the court shall appoint the guardianship
authority as the legal representative. However, the law does not specify whether it should be the
local or territorial guardianship authority, as provided by the Law 140.
A thorough analysis of the Law 140 shows a duplication of powers of the guardianship authorities
in terms of establishing guardianship of children whose parents are abroad. Article 6 expressly
assigns this power to the local guardianship authorities, while Article 7 states that the territorial
guardianship authority provides planned placement of children separated from their parents.
Considering that guardianship and curatorship are part of planned placement (Article 12) and
children separated from parents include those whose parents are gone to work abroad (Article
3), there is a duplication of powers of the two guardianship authorities. Moreover, there is a
discrepancy between the text of Law 140 and the Family Code, which states that the guardianship
and curatorship shall be established by local public administration authorities. A clarification of the
powers of the guardianship authorities and a standardization of terminology used in the legislation
would exclude confusing situations.
The Family Code (Article 146) gives the guardian / curator the freedom of independently
establishing the methods and means of the education of the child under guardianship / curatorship,
stating that he/she may choose the educational facility and the type of studies that the child will
pursue, being obliged to ensure the school attendance of the child until the end of the school
year when he/she will reach the age of 16. The Civil Code confirms these provisions specifying
the legal documents required on behalf and in the interest of the person under guardianship
(Article 33). If we relate these provisions to the situation of children whose parents are abroad,
we find that the guardian established by the local guardianship authority is endowed with all the
powers of a legal representative, including the right to make decisions on key issues on behalf
of the child (education, health, research, relationships with law enforcement, etc.). However, we
note that guardianship for children whose parents are abroad is different from the concept of
“classic” guardianship. The parents still retain their parental rights support the family financially,
keep contact with the child and the guardian, and jointly decide on the issues mentioned above.
It is rather a derivative of classical guardianship or a “special guardianship”, in which the de facto
powers of guardian are reduced to child care, protection and supervision rather than in making
decisions regarding him/her. Therefore, consideration should be given to the possible creation of a
special system for the establishment and exercise of guardianship in such situations.
Law 140 distinguishes between a child at risk and a child separated from his/her parents. The law
provides an equal need for their initial assessment. However, unlike children at risk, which are
evaluated through the use of case management, the legislature does not provide clarity on the
instruments applicable to children separated from parents. In the absence of guidelines focused
especially on the overriding interest of the child, social workers have to apply the method of case
management, which, in our view, is designed to determine the difficult situation of the family and
the child, and not the ways of raising the child. However, the situation of children whose parents
are abroad is special and requires a special approach.
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The period for notifying the guardianship authority regarding the identification of children whose
parents are working abroad is regulated ambiguously. While Law 140 (Article 13) sets a deadline
of 3 days from the date of the identification of the child, according to the Civil Code (Article 37) the
guardianship authority shall be informed within 5 days from the date when it is found out that the
person must be put under guardianship or curatorship. The text of the legislation is to be brought
into alignment.
Analyzing current legislative provisions, there is an ambiguous regulation of the legal basis
(the document) establishing guardianship / curatorship, which can create confusion and
misinterpretation of the legal norm. Currently there are several such ways: based application
(Article 142 Family Code), ex officio or upon notification (Article 38 of the Civil Code), and/or with
parental consent (Article 13 of Law 140). In the case of consent, the legislature did not specify
its form (written document, fax, e-mail, phone call, etc.). Practice shows that in the absence of
express provisions, guardianship authorities require notarized documents and/or at times the
physical presence of the parent. Moreover, it is very difficult to obtain written consent if, when
parents go abroad without notifying the local authority or when the contact details of the parents
abroad are not known. However, the law does not oblige parents to notify the local guardianship
authority about the person under whose care the children remain. So unequivocal regulation of the
document which establishes guardianship is necessary and specification of the form of consent
requested from parents.
Law 140 (Articles 6, 9, 10, 13, 18) provides a range of powers of the specialist in child rights
protection. However, given that the specialist is a public servant employed by the town hall and
given the shortage of funds many municipalities have not hired a specialist. For this reason, guided
by Law 140, the guardianship authority assigns these powers the community social worker, who
has other tasks in accordance with the job description. Therefore, a strain is put on the social
worker, which may have repercussions on the quality of his work. Hiring a specialist in child
protection remains uncertain in the future as well, following the decentralization of local public
finances under the Law on local public finance.153 The new way of building and managing local
budgets could affect many localities with a small budget.
According to the current legislation (Article 35 of the Civil Code, Articles 6, 21, 22 of Law 140), the
activity of the guardian and the maintenance conditions, the education and training of children at
risk and children who are in placement are subject to monitoring. Typically monitoring is performed
by the local guardianship authority or an authorized person (specialist or social worker). However,
in the absence of special protocols of monitoring children under guardianship, social workers,
using the method of case management evaluate only child maintenance conditions (financial
situation), but not the education, care and protection offered by the guardian or the psychological
aspect involved. Therefore it would be appropriate to create a system for directing the child under
guardianship and/or the guardian to a psycho-pedagogical assistance service, especially since
there are all legal prerequisites in this regard.
Both Law 140 (Article 10) and the Family Code (Article 71) regulate the procedure of taking
the child from the family. Thus, if there is immediate danger to the life or health of the child, the
local guardianship authority orders to immediately take the child from the parents or caregivers,
communicating this to the prosecutor within no more than 24 hours. Within 3 working days the
guardianship authority shall bring an action into court on taking the child from the parents with
or without termination of parental rights. It would seem that the legislature established all the
prerequisites for child protection. However, in practice the situation is different. The procedure of
taking the child from the family does not apply because of the lack of a liability system of the mayor
regarding the notification of the prosecutor and the beginning of court proceedings. However, the
offense referred to in Article 329 of the Criminal Code (official negligence) has as subject civil
servants and persons with a public official function. On the other hand, the Law on Local Public
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Administration is too general stating that mayors and deputy mayors [...] bear legal liability in
accordance with current legislation for unlawful acts committed in office (Article 83). The legislation
also does not provide clarity on the procedure and form of starting court proceedings on taking the
child from the parents.
Although the Law on the legal system of adoption regulates the procedure of giving custody of the
child for adoption (Article 29), there is no clarity regarding the procedure that can be applied to the
husband/wife of the parent-teacher or foster parent who wants to adopt. As a result, courts apply
an irregular practice: sometimes they authorize adoption by both foster parents and sometimes
they reject the request of one of them on the grounds of failure to comply with the custody period
(90 days) provided by law, because the foster parent signs an individual employment contract
with the service provider. Therefore, the law should clearly delineate the procedure applicable
to the husband/wife of the foster parent in view of adopting the child. One solution could be to
provide express need 3 months before submission of an application addressed to the guardianship
authority.
Another issue raised by pre-adoptive placement refers to the regulation of the legal form of
protection of the child entrusted to adopters. In order to be entrusted for adoption the child will
leave the place of residence of the guardian or the family-type placement and return to the
supervision of the guardianship authority. The legislation does not expressly provide how does
the shift from a form of protection to another will take place, and which form of protection shall be
established during the 90 days until the adopter becomes legally responsible. The only indication is
that “during the custody of the child awaiting adoption, the adopter exercises the rights and fulfills
the obligations of child care and education, except conclusion of legal documents” (Article 29,
par. 10). De jure, the legal protection of the child is in a suspended state and rights and
responsibilities are unclear. This applies to liability for failing to honor their obligations as adopters,
however under the law they are not legal representatives and bear no responsibility for not fulfilling
the obligations. The only sanction that may be imposed by the territorial authority is issuing a
negative notification with regard to adoption. In practice, in order to avoid legislative ambiguities
and inconsistencies, the territorial guardianship authority avoids pre-adoptive placement, preferring
to establish guardianship on behalf of adopters and only after that to start other procedures for
adoption. In this respect, the law should clearly establish pre-adoption custody proceedings and
penalties for adopters who fail to fulfill child care and protection obligations.
There are inconsistencies in the division of the guardians’ powers and those of the territorial
authority (DASPF) in the pre-adoption process. The Framework Regulation of the DASPF contains
no express provision to that effect. The Law on the legal status of adoption empowers the territorial
authority to give children into custody of the adopters, and according to the Civil Code, the
guardian of the child is personally responsible for the child (Article 39) and protects the rights and
interests of the child in relationships with individuals and businesses, including one with the court
of law, without a mandate (Article 32). The guardian may be exempt from the fulfillment of these
obligations by the guardianship authority in cases when the child is returned to his parents or is
adopted (Article 46). Thus, the guardian is responsible for the child until proven otherwise. This
leads to situations where, for example, the manager of the public social assistance, education,
or treatment facilities refuses to entrust the child for adoption, because he/she is a guardian who
can make decisions concerning the child. Therefore, clarification is required on who is empowered
to decide on the placement of the child in the pre-adoption period: the guardian or the territorial
authority? The role of the local guardianship authority in this process also seems to be excluded.
Under Article 63 of the Family Code, when the parents live separately, the place of residence of the
child who has not attained the age of 14 is determined by parental consent. If such an agreement
is missing, the place of residence of the child is determined by the court, taking into account the
interests and views of the child (if he/she has attained the age of 10). However, the law does not
stipulate what the procedure shall be for determining residence for children aged 14-18 years. This
shortcoming was brought before the interviewed judges.
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Another identified problem relates to parental responsibility for failure to fulfill their obligations. The
only provision of the Misdemeanor Code, designed to prevent failure to fulfill maintenance, education
and child training obligations, is Article 63 (Failure to fulfill parental obligations) that should meet
all actions/inactions under Article 22, subparagraph h) - k) of Law 140. There are other gaps that
may cause poor implementation of Law 140. We refer here to the quasi-obligation of the parents
to inform the local guardianship authority in whose care the children are left (Article 13). Due to the
lack of an enforcement or penalty system, the same Article 63 of the Misdemeanor Code shall be
applied accordingly. However, until the occurrence of such violations, the child is at risk of remaining
unprotected. The legislature did not find any solution other than to transfer liability on the persons
responsible for the treatment, education, and social assistance facilities, and other similar facilities.
So far, the only instrument of liability of the parents are contracts of employment with the employer
abroad, that request the certificate of record keeping of the child who remains in the country, according
to Government Decision No.290 of 15.04.2009. This is possible only because of bilateral labor
agreements concluded between the Moldovan government and other governments. According to the
information held, such agreements have been concluded with Israel and the United Arab Emirates.
As for liability of authorities/institutions or persons that are responsible, despite the fact that
Law 140 contains an extensive list of actions/inactions that can be liable, many of them have no
coverage in misdemeanor or criminal law. For instance, the provisions of Misdemeanor Code
(Articles 65-66) may be applicable only as provided in subparagraph (g) of Law 140: breach
without just cause of the term prescribed by law for reporting to the guardianship authority on
children at risk. As for the liability for placement which is unfounded or in breach of the conditions
established by law, in the residential placement service of the child separated from parents, left
temporarily without parental care, or left without parental care (subparagraph (f)) Article 312 of the
Misdemeanor Code can be referenced. Criminal liability may occur only if the offense falls under
Article 329 of the Criminal Code - official negligence. However, these provisions bind only public
persons as under Article 123 of the Criminal Code (e.g. city hall employees, public institutions
employees, etc.). Therefore, the local guardianship authority (the mayor) is not the subject of this
crime. In such situations, the picture emerges when, for violations stipulated by Law 140 only
disciplinary liability can occur. It is therefore necessary to create liability systems for authorities /
facilities or liable persons, including adding provisions to the Misdemeanor Code in order to ensure
the implementation of Law 140.
Although in many respects the activity and powers of the foster parent (APP) are similar to those
of the parent-teacher, there is a great difference between them when we refer to their legal
status. Thus, if the parent-teacher is recognized by law as a legal representative of the children,
being vested with all the rights and obligations of a guardian / curator, the APP is not a legal
representative and cannot take actions on behalf of the child. For example, the APP cannot decide
on the vaccination of the child or participate in ID documentation as such powers rest with the
territorial guardianship authority. For example, the Law on Identity Documents of the National
Passport System provides that the request for issuance of identity documents shall be submitted
to the competent authorities, as provided by the applicant and to persons lacking legal capacity
or with limited exercise capacity, acting as the legal representative of the applicant, on condition
of mandatory presence of the person represented (Article 4). Similar provisions are found in the
Regulation on the issuance of identity documents and population registration of Moldovan citizens
(item 17, 24, 40, 62).
Contrary to international standards on child protection, some provisions of the Law on Asylum in
Moldova154 can lead to violations of children’s rights. In particular Article 67, which provides for
the suspension of asylum for a child until the appointment of a legal representative. At the same
time, the appointment of the legal representative shall be initiated within 15 days from the date
of registration of the unaccompanied children. In such a case, the child will find himself without
protection for a period of time, while international norms provide for the immediate establishment of
a form of protection.
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2.3. Inconsistencies in practice
Field research and interviews with representatives of the DASPF, members of the Gatekeeping
Commission, mayors, social workers, judges and guardians have identified a number of constraints
in the management of practical situations and a different approach to similar situations by the
authorities of different districts.
Although Article 13 of Law 140 provides that the guardianship of children whose parents are
abroad shall be established by order of the local guardianship authority (the mayor), in practice,
there are frequent cases when mayors refuse to issue such a decision if the parents of the child
are not present to sign the necessary documents. Therefore, there are situations when a temporary
guardianship is established, under Article 16 of the Law, which is renewed every 6 months until the
parents return home. Mayors admit they do not want to assume such responsibility in the absence
of parents.
According to the current legislation, the territorial guardianship authority DASPF shall represent
the interests of the child in court. It was found that judges require the presence of representatives
of the DASPF in cases involving termination of parental rights, establishment of place of residence
for the child, determining alimony, permission for the child to leave the country without the consent
of a parent, children in conflict with the law and even divorces. As a result, the specialist in the
Department cannot exercise other powers within his job description as he/she must take part in
many cases (sometimes 4-5 daily hearings) that are often delayed and take too much time. On the
other hand, the judges confirm that the mayors rarely participate in court and only by order of the
court. Another problem is that the possibility of restoring parental rights is not stipulated in court
decisions.
In the trial, the judges require the DASPF to present assessments of children involved in the trial.
Difficulties arise when children come from rural areas and the DASPF requires such a feature as a
matter of urgency from the local authority. There were reports that the mayor does not comply with
the request, arguing that the document may be issued only to the person concerned. This creates
procedural and even institutional impediments.
From the information provided by the interviewed judges it has been found that based on the
random electronic case assignment, there are instances when the files that include children are
assigned even to young judges, who do not have much experience in this field. Such situations
could have a negative impact on children.
Informal guardianship generates situations when decisions regarding children are taken by
the caregivers or social workers even in cases when the signature of the parents or legal
representatives is required. In small communities it seems that public authorities (e.g.: physicians)
tolerate this because there are no other solutions. As a result, decisions made by caregivers have
no legal effect and may jeopardize the best interests of the child, while caregivers are not liable
for the decisions they make. There are even cases where decisions are made by the parents by
phone.
When the planned placement of the child, including guardianship, is established by the territorial
guardianship authority with the authorization of the Gatekeeping Commission, in practice this
system is implemented with some institutional deficiencies. Thus, according to practitioners, the
Commission takes time to assemble. Until the Commission organizes an assembly, the child might
remain without protection.
Another problem encountered by practitioners is the lack of a system for cooperation between
authorities in different districts / localities when dealing with cases involving children at risk. The
authority of the facilities or liable persons responsible when a child is to be placed in pre-adoptive
placement in another district, or when guardianship is to be imposed on children who have place
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of residence in another district is not clear. Other confusing situations occur when the child already
under curatorship and receiving an allowance, reaches the age of 16 years and decides to live
with one of his parents in another district. The same problem of authority occurs for the local
guardianship authority (mayor) when identifying a foreign child in their locality. The practice of
interpretation and resolution of such cases varies from one district to another.
In this context, specialized NGO representatives mentioned that the current legislation does not
provide clarity on the system and rules of funding for the planned placement of the child when
moving him in another district. Especially, the system for diverting funds in the case of children in
the APP and CCTF service from another district is missing.

III. CONCLUSIONS
The identified legal gaps are an impediment to the child protection system. As a priority, the
legislature should regulate in a clear way the extension or the limits of the powers of the
guardianship authority and the guardians in relation to the parents when it comes to representing
the interests of the child and the decisions that concern him. Here, the legislature could borrow
some concepts from the legislation of Italy, Switzerland, Great Britain, which have two forms of
guardianship: partial guardianship and full guardianship.
Also, the legal representative status and the extent of his/her powers in different situations of
vulnerability of the child are to be clarified in this context. The provisions of the Civil Code, Family
Code, of Law 140 must be brought into line.
A separate concern is the form of protection for children whose parents are abroad. The existing
provisions have only created the base of a system for the identification and protection of children,
but have not developed to the extent that they provide effective and guaranteed protection in all
possible situations. Also the procedure for establishing guardianship is to be simplified, especially if
children remain in the care of extended family as a result of their parents leaving abroad.
The situation of children given into the custody of adopters is uncertain and the legal form of
protection during the period of custody is to be expressly regulated. Also, there are some situations
where the law cannot ensure effective protection for the child. This relates to trafficked children,
sexually abused or exploited children, who are often represented in court by the abuser himself, if
he/she is a family member.
Efforts will be made in order to regulate extensive termination of parental rights and the restoration
of these rights, as well as the extent of the powers of the guardianship authority in such situations.
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Annex D: International examples of custody and guardianship
Country
United
States

UK

Legal or policy
Target
instrument/
population of
Responsible
children
Legal Guardian Establishing “guardianship”
Court/judge
Unaccompanied
refers to a court process in
refugee children
which legal responsibility for the
or asylum
care of a child (under age 18)
seekers
is given to an adult who is not
the parent. This ensures that
children without parents have
another adult who is responsible
to care for them and to make
important decisions about
them (such as medical care
and school decisions). It does
not require the termination of
parental rights.155
Guardianship The process of transferring legal
rights
Children in
Guardian Ad
Guardians are adults who
evidence of
Litem
are legally responsible for
court system
protecting the well-being and
interests of their ward, who
is usually a child. A guardian
ad litem is a unique type of
guardian in a relationship that
has been created by a court
order only for the duration of
a legal action. Courts appoint
these special representatives
for infants, children, and
mentally incompetent persons.
They usually have a legal
background.
Children living
Kinship
Long-term supported kinship
The Federal
in long term
Guardianship care. It is legally recognized,
Guardianship
kinship care
also referred
does not involve termination of
Assistance
where adoption
to as special
parental rights. Child able to
Program, Title
guardianship
continue to be part of extended IV-E, Fostering due to need
to terminate
family and culture.157
Connections
parental rights is
to Success
and Increasing not an option
Adoptions Act of
2008.
Term used

Special
Guardianship

155
156
157
158
159

Definition

Special guardianship - a court
order giving legal parental
responsibility to a caregiver.
Describes guardianship as
“between foster care and
adoption.” The effect of a
Special Guardianship Order
is to: secure the long-term
placement; give Parental
Responsibility to the special
guardian(s); maintain links with
parent(s); enable the special
guardian to have day-to-day
control.158

Local child
welfare UK
authorities.
Local
authorities with
court decision.
Amendment to
the Children Act
1989 & Children
Act 2002159
Guardianship
Regulations,
2005.

Children in
need of care,
child maintains
relationship
with parents,
separated child
is older

Benefits
Children have a recognized
adult figure responsible for
making decisions around
education, legal status, care
and protection. Does not
severe ties with the birth
family

Such court-appointed
guardians figure in divorces,
child neglect and abuse
cases, paternity suits,
contested inheritances,
etc.156

Less expensive; requires
less direct engagement of
social workers in home visits
and monitoring; allows the
birth parents to remain part
of the child’s life; eliminates
monthly caseworker visits
and regularly scheduled
court appearances; provides
guardians with the authority
to consent to medical
treatment, educational plans,
and other daily decisions;
provides financial benefits
Same benefits as those
mentioned above.

Bridging Refugee Youth & Children’s Services (BRYCS) (n.d.). Op cit.
http://www.childwelfare.gov/pubPDFs/represent.pdf and www.legaldictionary.com
New York State Office of Children and Family Services (2011). Kinship Guardianship Practice Guide. Retrieved from: http://www.ocfs.state.
ny.us/kinship/KinGAP_Practice_Guide.pdf
Coram Children’s Legal Centre (2004). Op cit.
Nationwide Association of Fostering Providers (n.d.). Special Guardianship and Independent Fostering Providers Briefing and Position Paper.
Retrieved from: http://www.nafp.co.uk/userfiles/NAFP%20Long-term%20Fostering,%20Special%20Guardianship%20and%20Independent%20
Fostering%20Providers%20Mar12.pdf
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Guardianship

Romania

Guardians in this document
refer primarily to the State
institution(s) mandated with
protecting children i.e., the
social worker managing the
case.

Tutela
A child temporarily or
(Guardianship) permanently deprived of
parental protection or to
protect its interests is entitled
to protection, including
guardianship. Guardianship is
established where both parents
are deceased, deprived of the
exercise of parental rights or
were enforced the penalty of
denial of parental rights, placed
under interdiction, declared
dead or missing, and where,
upon termination of adoption,
the court tribunal decides that
the child is in the interest.
Guardianship Requires parents to identify and
in the case
register a guardian. Requires
of children
social service institutions/
whose parents agencies to monitor and follow
have migrated up and allows guardians to
receive support. Requires social
services to provide counseling
and other services to children.
Includes sanctions for parents
and social services institutions.
Lithuania Family
The objectives of guardianship
Guardianship are to assign a carer (guardian)
to the child who will care for,
educate, represent and defend
the rights and legitimate
interests of the child; who will
create living conditions for
the child which are consistent
with their age, health and
development; and prepare the
child for independent living in a
family and society.162
Family based care option for
children outside of parental
care. Can refer to both kinship
and foster care although the
majority of children in this type
of placement are with extended
family and not unrelated
caregivers.163

160

161
162

163
164

There are
Unaccompanied Evidence shows that for
European
children or child unaccompanied / separated
standards for
refugees
migrant children accessing
dealing with
services, having someone
unaccompanied
supporting them informed
children that
the processes and improved
help inform
quality of decisions, leading
good practice.160
to more positive outcomes
in the best interests of the
child.161
Legally recognized adult
Children
Civil Code
whose parents responsible for the care and
(2011).
protection of the child and
have died,
Local child
able to make key decisions
are declared
welfare
(medical, educational, etc.).
missing or
authorities.
Court decision who have lost
parental rights

Law 257/2013
articles 97(1)97 (5). Local
child welfare
authorities and
Court. Court
issues final
decision.

Children whose
parents have
migrated for
work

Civil Code,
Book 3- Family
Law, Chapter
XVIII -Care and
guardianship of
children

Preventive
method for
children at risk
or separated
from parents

Studies show that it is
much less expensive that
residential care. Residential
care costs four times as
much as guardianship (child/
month)164

UNICEF UK and The Children’s Society (2014). Cost benefit appraisal of legal guardianship for unaccompanied and separated migrant
children in England and Wales. Retrieved from: http://www.unicef.org.uk/Documents/Public-Affairs-Briefings/Guardianship%20CBA%20
-%20CHTB%20End%20Report_2014_FINAL_FOR%20CIRCULATION.pdf
Ibid.
Estonian Union for Child Welfare. (2011). Case study: Lithuania. Retrieved from http://www.lastekaitseliit.ee/wp-content/uploads/2011/04/
Lithuania.pdf
Ibid.
Ibid.
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Social Family
Guardianship

Temporary
Guardianship

165

166

A family based care alternative
that resembles a small group
home (>12 children). No
requirements for the social
family’s members to preparatory
training; social family’s
suitability to care for the child
is decided by the local child
protection authority. Monitored
by municipality child rights
protection service and Social
Services Department under the
Ministry of Social Security and
Labor.
Temporary care (guardianship)
is the care (guardianship),
upbringing, representation and
protection of the rights and
legitimate interests of a child
who is temporarily left without
parental care and lives in a
foster family, legal family or
childcare institution. The aim of
temporary care (guardianship) is
to return the child to the family.

Law of Legal
Families
entered into
force on 1 July
2010

Similar to the
aforementioned

Regulations for Temporary
Temporary Care separation from
Order No. A1parents
145 2007.165
Municipal
Admin.166

Estonian Union for Child Welfare. (2011). Case study: Lithuania. Retrieved from http://www.lastekaitseliit.ee/wp-content/
uploads/2011/04/Lithuania.pdf; Human Rights Monitoring Institute, et. al. (2012). Rights of the child in Lithuania: NGO Report for
the UN Committee on the Rights of the Child. Retrieved from: http://www.hrmi.lt/uploaded/PDF%20dokai/CRC_Alternative_Report_
Lithuania_NGO_Group_20120816_2.pdf
One of the documents reviewed for Lithuania expressed concern about this process stating that they are “poorly regulated with no
obligatory mechanisms for monitoring.” SOS Children‘s Villages International (2012). A Snapshot Of Alternative Care Arrangements
In Lithuania. Retrieved from http://www.sos-childrensvillages.org/getmedia/a1fb8460-aafb-4102-a635-910839e59de8/Alt-CareLithuania-EN.pdf?ext=.pdf
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(Footnotes)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

27.
28.
29.
30.
31.

32.

Better Care Network. (2014). Better Care Network Toolkit. Retrieved from http://www.bettercarenetwork.org/bcn/
toolkit/
Government Decision on modification and clarification of certain government decisions, no.614 from 06.07.2010
Family Code of the Republic of Moldova, no. 1316 from 26.10.2000 and Civil Code of the Republic of Moldova, no.
1107 from 06.06.2002.
Ibid.
UN Guidelines on the Alternative Care for Children. 2010. New York: United Nations.
Government of the Republic of Moldova.
Better Care Network.
Government of the Republic of Moldova.
Law on Asylum in the Republic of Moldova, no. 270 of 18.12.2008.
Figures from TransMonEE. (2014), National Bureau of Statistics. (2014) and Ministry of Labor, Social Protection and
Family. (2013). Annual Social Report for 2013 (in Romanian).
Here authors’ own interpretation of ‘child at-risk’ meaning a child who because of vulnerability factors may be at
higher probability for needing protection from abuse and neglect and/or who are risk of being separated from their
parents, family or community.
Statistics from: Government of Moldova. (2014), TransMonEE. (2014), National Bureau of Statistics. (2014) and
National Center of Public Health. (2012). Multiple Indicator Cluster Survey. Retrieved from: http://www.childinfo.org/
files/Moldova_2012_MICS_Summary.pdf NB: Children may be counted in more than one category, for example a
child with disability could also be a child without parental care.
Term from TransMonEE report and assumed to mean any child not in the overnight care of at least one of their
parents, for whatever reason and under whatever circumstances (Source: Guidelines for the Alternative Care of
Children)
See also Annex A: Moldovan glossary of terms & key child protection definitions for full descriptions of services
Professional in this case meaning recruited, selected, approved, trained, monitored and remunerated.
Ministry of Labor, Social Protection and Family (2013).
United Nations General Assembly. (1989) United Nations Convention on the Rights of the Child (UNCRC), Geneva:
United Nations. Resolution 44/25.
United Nations (2010). Guidelines on the Alternative Care for Children. New York: United Nations
Law on the Special Protection of Children at Risk and Children Separated from Parents, no.140 from 14.06.2013,
Art. 6
Ibid., Art. 7
Bridging Refugee Youth & Children’s Services (BRYCS) (n.d.). Op cit.
http://www.childwelfare.gov/pubPDFs/represent.pdf and www.legaldictionary.com
New York State Office of Children and Family Services (2011). Kinship Guardianship Practice Guide. Retrieved from:
http://www.ocfs.state.ny.us/kinship/KinGAP_Practice_Guide.pdf
Coram Children’s Legal Centre (2004). Op cit.
Nationwide Association of Fostering Providers (n.d.). Special Guardianship and Independent Fostering
Providers Briefing and Position Paper. Retrieved from: http://www.nafp.co.uk/userfiles/NAFP%20Long-term%20
Fostering,%20Special%20Guardianship%20and%20Independent%20Fostering%20Providers%20Mar12.pdf
UNICEF UK and The Children’s Society (2014). Cost benefit appraisal of legal guardianship for unaccompanied
and separated migrant children in England and Wales. Retrieved from: http://www.unicef.org.uk/Documents/PublicAffairs-Briefings/Guardianship%20CBA%20-%20CHTB%20End%20Report_2014_FINAL_FOR%20CIRCULATION.
pdf
Ibid.
Estonian Union for Child Welfare. (2011). Case study: Lithuania. Retrieved from http://www.lastekaitseliit.ee/wpcontent/uploads/2011/04/Lithuania.pdf
Ibid.
Ibid.
Estonian Union for Child Welfare. (2011). Case study: Lithuania. Retrieved from http://www.lastekaitseliit.ee/wpcontent/uploads/2011/04/Lithuania.pdf; Human Rights Monitoring Institute, et. al. (2012). Rights of the child in
Lithuania: NGO Report for the UN Committee on the Rights of the Child. Retrieved from: http://www.hrmi.lt/uploaded/
PDF%20dokai/CRC_Alternative_Report_Lithuania_NGO_Group_20120816_2.pdf
One of the documents reviewed for Lithuania expressed concern about this process stating that they are “poorly
regulated with no obligatory mechanisms for monitoring.” SOS Children‘s Villages International (2012). A Snapshot
Of Alternative Care Arrangements In Lithuania. Retrieved from http://www.sos-childrensvillages.org/getmedia/
a1fb8460-aafb-4102-a635-910839e59de8/Alt-Care-Lithuania-EN.pdf?ext=.pdf
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