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Executive Summary  

 

 

Introduction 

 

“Child-friendly justice” refers to justice systems which guarantee the respect and the effective 

implementation of all children’s rights at the highest attainable level, bearing in mind the 

principles listed below and giving due consideration to the child’s level of maturity and 

understanding and the circumstances of the case. It is, in particular, justice that is accessible, 

age appropriate, speedy, diligent, adapted to and focused on the needs and rights of the child, 

respecting the rights of the child including the rights to due process, to participate in and to 

understand the proceedings, to respect for private and family life and to integrity and dignity1. 

 

In 2009, the Georgian Government adopted the State Strategy on Juvenile Justice System 

Reform which is updated on annual basis. The first phase of the reform introduced diversion 

and mediation programme, individualized approach to juveniles in conflict with the law and 

specialization of professionals. In 2015, the Juvenile Justice Code was adopted. The Code 

provides legal safeguards for children in contact with criminal justice system and mandatory 

specialization of professionals, prioritizes alternative measures to detention and diversion of 

juveniles from formal criminal proceedings, multidisciplinary approach and decision-making 

in the best interests and individual needs of children.  

 

In 2014, the State Strategy set an aim to broaden the scope of justice system reform and cover 

the rights of all children in contact with justice system in all areas of law. However, until the 

end of 2016, the reform was undertaken only in the field of criminal justice while in civil and 

administrative areas “access to justice for children is largely affected by their age and 

dependent status as well as by cultural perceptions of children’s place in society and within 

the family. Children have less knowledge, fewer financial resources and are generally less 

well equipped to deal with the complexity of the justice system, in all its forms. Children 

depend on adults to receive information about their rights, to navigate and understand 

available remedies, and to access justice forums and mechanisms” 2.  

 

According to the Juvenile Justice Reform Strategy and Action Plan 2017-2021, it is planned 

to revise the civil and administrative legislation from the perspective of children`s rights 

under the coordination of the Ministry of Justice. In 2016, for supporting this reform, 

UNICEF Georgia conducted the present legal gaps analysis. In the beginning of 2017, an 

inter-agency working group was created at the Ministry of Justice in order to lead the reform 

process, elaborate detailed recommendations based on the present study and prepare a 

package of legislative amendments3.  

 

                                                           
1 „Guildelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice“ (2010). C. pg. 17  
2 UNICEF study on Children’s Equitable Access to Justice in Albania, Georgia, Kyrgyzstan and Montenegro, 2015 
3 The Working Group consists of representatives of the Parliamentary Committees, Government Ministries and 

other state agencies, Judiciary, Public Defender`s Office and NGOs  
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Methodology of the Study 

 

The present study report has been prepared as a result of the desk analysis of more than 30 

different legal acts in light with the UN Convention on the Rights of the Child, other UN and 

Council of Europe conventions and guidelines. The sturdy report reflects the findings of other 

relevant studies conducted by UNICEF and other international or national organizations. 

Furthermore, the sturdy incorporates inputs provided by experts, state agencies, judiciary and 

civil society organizations through participatory process.  

 

The study has been conducted on the following major areas: fundamental principles of the 

rights of the child; major elements of child-friendly justice; main substantive rights of the 

child (education, health, protection from violence, etc.). Furthermore, the document discusses 

the implementation of the child rights impact assessment and evaluation mechanism in 

decision-making process at all levels of Government, Parliament, Judiciary, and local self-

governments.     

 

Main Findings 

 

Constitutional Guarantees for the Rights of the Child 

 

The UN Convention on the Rights of the Child, after the Constitution of Georgia, 

hierarchically overrides the national laws and organic laws of Georgia. The Constitution of 

Georgia provides that “State takes care of … physical upbringing of children and youth and 

their involvement into sports” and “rights of the mothers and children are protected by the 

law”4. These provisions do not create sufficient constitutional guarantees for the child as an 

independent holder of the rights. Therefore, it is recommended to amend the Constitution of 

Georgia in order to provide substantial constitutional safeguards for the implementation of 

fundamental principles, State accountability and protection guarantees for the rights of the 

child.   

Child Rights Impact Assessment and Evaluation 

 

The national legislative framework pertaining the authorities and decision-making process of 

the Parliament, Government and Local Self-Governance do not provide guarantees for the 

realization of the rights of the child. 

 

According to the UN Committee on the Rights of the Child5, the State shall create a 

mechanism of child rights impact assessment and evaluation which aims to ensure the primary 

consideration of the best interests of the child or groups of children in legislative, policy 

development, programme planning and implementation processes.   

 

Fundamental Principles of the Rights of the Child 

The legal gaps analysis shows that primary consideration of best interests of the child, right to 

be heard and his/her views being given due weight in accordance with the age and maturity of 

                                                           
4 The Constitution of Georgia, art. 5.6 and art. 30.3  
5 UN CRC General Comment #5 (2003) 
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the child are not adequately reflected and guaranteed by the civil and administrative normative 

framework, including on the matters of family relations, education, healthcare and access to 

social protection. The national legislation does not provide sufficient guarantees to protect all 

children from unequal treatment and discrimination, especially, children with disabilities, 

children living and/or working on the streets, children in alternative care, children belonging 

to minority groups, migrant children or other vulnerable groups.    

Main Elements of Child-Friendly Justice 

The national legal framework does not provide main elements of child-friendly access to 

justice in civil and administrative areas, on the matters concerning children, such as family 

disputes concerning parental rights and responsibilities; protection from violence, exploitation 

and worst forms of labor; alternative care; denial of social protection, access to inclusive 

education and access to healthcare services; expelling from school or other disciplinary 

measures, etc. In such cases, the law does not guarantee effective and timely access for 

children to information about their rights and available legal safeguards. The procedural 

normative framework does not provide child-friendly complaints mechanisms and judicial 

procedures.  

Although a child can independently apply to the court upon attainment 14 years, there are no 

mechanisms and procedures adapted to the child`s understanding and needs in terms of 

submission of complaints, judicial review and enforcement of court judgements. In case of 

violation their rights, children completely depend on their parents or guardians in seeking for 

safeguards and applying justice mechanisms. The law does not guarantee access to free legal 

aid in all cases when a child independently applies to the administrative body or the court or 

in other circumstances when the best interests of the child require so. There are no legal 

guarantees for child victims` effective and timely access to redress and compensation through 

child-friendly complaints and review procedures.   

According to the civil code and civil procedure code, a social worker of the Social Service 

Agency (SSA) is “involved” as a procedural representative for children in civil and 

administrative proceedings. However, “it remains ambiguous what this type of representation 

exactly implies. Neither the Civil Code of Procedure nor the SSA-related legislation spells out 

the functions and powers of the representative appointed under the above scheme”6. 

Furthermore, the study revealed that personal data of children are not sufficiently protected by 

the law, especially when it concerns children`s placement in alternative care, family disputes, 

child migrants and asylum seekers, children under the age of criminal responsibility who 

infringed the law, disciplinary proceedings at schools, etc. Specialization in child rights, 

communication methods, needs and adapted procedures is not mandatory for professionals 

involved in review of cases of children in civil and administrative areas of justice proceedings. 

Major substantive rights of the child – review in light with the relevant international 

standards 

The study also discusses major substantive rights of children and their reflection in the 

national legislation in light with the relevant international standards. In particular, the study 

analyzed the legal safeguards for protecting children from violence, children`s access to social 

protection, access to inclusive education and highest attainable standard of health.    

Consequently, the analysis revealed that the national legislative framework does not provide 

explicit prohibition of corporal punishment or other forms of degrading treatment as a 

disciplinary measure in family settings, at school or in other environment. The criminal code 

                                                           
6 See the Judgement of European Court for Human Rights “N.Ts v. Georgia” (February, 2016), para. 75  
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does not provide all forms of the sale and exploitation of children as separate crimes; these 

crimes are defined within the context of the crime of trafficking. The worst forms of labor are 

not defined and no regular monitoring mechanisms are put in place. Therefore, it is 

recommended to address these gaps and provide specific legal safeguards for protecting 

children from all forms of violence, sale, exploitation and the worst forms of labor. 

In order to ensure the rights to inclusive education, it is required to appropriately define the 

inclusive education and establish legal guarantees for its implementation; to improve legal 

safeguards for child participation in school disciplinary procedures (transferring to another 

school, referral in case of challenging behavior, etc.). 

The right of the child to highest attainable standard of health is not adequately addressed by 

the national legislation, especially, in terms of access to healthcare and rehabilitation services 

for children in alternative care, child victims of violence and other crimes. The absence of 

proper legal regulation of surrogacy might allow serious risks of violations of the rights of 

children and women who act as surrogate mothers.  The legislative framework should provide 

mechanisms for protecting children from harmful influences (alcohol, tobacco, and substance 

abuse), safeguards for protecting the rights of children in psychiatric institutions and children 

involved in medical research.  

In the area of social protection and alternative care, the legislative gaps should be addressed 

for creating adequate legal safeguards for prevention of alternative care, family support 

services and children`s access to individualized social protection, especially, for children with 

disabilities, child victims of violence, children without parental care and other vulnerable 

groups. The legislative framework should be improved through addressing the gaps related to 

state childcare standards and monitoring of meeting these standards by childcare institutions.  

Main Recommendations 

The study analyzed more than 30 different laws related to children`s rights in the areas of 

education, healthcare, alternative care, access to justice in civil and administrative 

proceedings, etc. Each of the discussed laws need to be more or less amended. At the same 

time, the study revealed a number of legal gaps related to child protection and children`s 

access to justice which are not adequately or at all covered by the existing legislation.  

Therefore, it is recommended to consider elaborating a separate law on children`s rights which 

would fulfil and enhance the overall legislative framework, especially in the areas of 

reflecting and guarantying the major principles of children`s rights in all matters concerning 

children, ensuring all elements of child-friendly justice, child-friendly administrative 

procedures, protection of children without parental care, protection of children from all forms 

of violence, etc.     

 

Child-Friendly Justice 

Introduction 

 

UNICEF study on Children’s Equitable Access to Justice in Albania, Georgia, Kyrgyzstan and 

Montenegro“7 revealed that children face tremendous obstacles in accessing justice. Children 

depend on adults to receive information about their rights, to navigate and understand available 

remedies, and to access justice forums and mechanisms. Access to justice for children is largely 

                                                           
7 UNICEF study on Children’s Equitable Access to Justice in Albania, Georgia, Kyrgyzstan and Montenegro, 

2015 
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affected by their age and dependent status as well as by cultural perceptions of children’s place 

in society and within the family. Children have less knowledge, fewer financial resources and are 

generally less well equipped to deal with the complexity of the justice system, in all its forms. 

The use of child-sensitive procedures remains ad hoc, and mechanisms and resources to ensure 

that justice proceedings address children’s needs and support children’s development are largely 

absent. 

 

In June 2015, the Parliament of Georgia adopted “Juvenile Justice Code” which guarantees the 

implementation of the relevant international standards in the juvenile justice system. As for the 

civil and administrative justice proceedings, revision of the legislation is one of the priorities 

highlighted by the State Strategy and Action Plan of 2017 on “Access to Justice for Children”.    

 

This document introduces analysis of national civil and administrative legislation in light with 

international standards on access to justice for children in general and in particular, related to 

major substantive and procedural rights.  

 

The topics and structure of the document is significantly informed by the “Guidelines of the 

Committee of Ministers of the Council of Europe on Child-Friendly Justice”8, which is based on 

all major legal instruments of the United Nations and Council of Europe.  

 

1. International Legal Framework and Standards 

 
   

Georgia is a party to almost all international conventions and protocols of the United Nations and 

Council of Europe that refer directly or indirectly to the rights of children. The most important 

legal acts and instruments refer to the guarantees of the protection of rights of children in contact 

with the justice system the protection of which is the obligation of the state. The analysis is 

conducted in accordance with the international and regional instruments that refer to the access 

of justice and child’s rights in the framework of civil and administrative legislation, in particular: 

UN Instruments:  

▪ Convention on the Rights of the Child (1989)9 

▪ Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, 

Child Prostitution and Child Pornography (OPSC) (2000)10  

▪ Optional Protocol to the Convention on the Rights of the Child on the Communications 

Procedure (2014)11   

▪ Convention on the Rights of Persons with Disabilities (2008)12 

▪ UN Resolution (2005) Guidelines on Justice in Matters involving Child Victims and 

Witnesses of Crime  

General Comments of UN Committees (Guiding Definitions): 

                                                           
8 adopted by the Committee of Ministers of the Council of Europe on 17 November 2010 and explanatory 

memorandum The Council 
9 Georgia ratified in 1994 
10 Georgia ratified in 2005 
11 Georgia ratified in 2016 
12 Georgia ratified in 2013 
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▪ General Comment No. 5 (2003): general measures of implementation of the Convention 

on the Rights of the Child (Article 4, 42 and 44 (6))“ 

▪ General Comment No. 12 (2009) The right of the child to be heard  

▪ General Comment No.14 on the right of the child to have his or her best interests taken as 

a primary consideration   

▪ General Comment No. 6 Treatment of unaccompanied and separated children outside 

their country of origin (2005) 

▪ General Comment No. 8 The right of the child to protection from corporal punishment 

and other cruel or degrading forms of punishment (2006)  

▪ General Comment No. 9 The Rights of Children with Disabilities (October 2006) 

▪ General Comment No. 13 on the right of the child to freedom from all forms of violence  

▪ General Comment No. 15 on the right of the child to the enjoyment of the highest 

attainable standard of health   

▪ General Comment No. 1 The aims of education (2001) Article 29 (1)  

▪ General Comment #4 (2016) of the Committee on the Rights of Persons with Disabilities 

“Article 24. Right to Inclusive Education”.   

 

Council of Europe Instruments: 

▪ European Convention on Human Rights13 

▪ European Social Charter14 

▪ Council of Europe Convention on the Protection of Children against Sexual 

Exploitation and Sexual Abuse (Lanzarote Convention)15 

▪  European Convention for the Prevention of Torture and Inhuman or Degrading 

Treatment or Punishment16 

▪ Convention for the Protection of Individuals with regard to Automatic Processing of 

Personal Data17  

Council of Europe Policy Guidelines on legislation: 

▪ Council of Europe Policy guidelines on integrated national strategies for the protection 

of children from violence18  

▪ Guidelines of the Committee of Ministers of the Council of Europe on child friendly 

justice19  

 

 

2. National Legal Acts 

 
  

                                                           
13 Ratified by Georgia  on 20.05.1999 
14 European Social Charter (Revised; ESCR), adopted on May 3, 1996; Ratified by Georgia on July 1, 2005 

https://www.matsne.gov.ge/ka/document/view/43174  
15 So called Lanzarote Convention; entered legal force 01/07/2010; Ratified on 23.09.2014  
16 Adopted in 1987 and ratified by Georgia on 20.06.2000 
17 Entered legal force on 01.10.1985; Ratified by Georgia 14.12.2005 
18 Guiding Principles were drafted in 2008-2009   

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168046d

3a0  
19 Committee of Ministers of the Council of Europe adopted document on November 17, 2010  

http://www.unhchr.ch/tbs/doc.nsf/(symbol)/CRC.GC.2005.6.En?OpenDocument
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/CRC.GC.2005.6.En?OpenDocument
https://www.crin.org/resources/infoDetail.asp?ID=8495&flag=report
https://www.crin.org/resources/infoDetail.asp?ID=8495&flag=report
https://www.crin.org/resources/infoDetail.asp?ID=10710&flag=report
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/CRC.GC.2001.1.En?OpenDocument
https://www.matsne.gov.ge/ka/document/view/43174
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168046d3a0
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168046d3a0
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This document includes the overview of around 30 pieces of legislation that are related to the 

following issues: legal standing of a child, civil and administrative legal proceedings, 

enforcement of court decisions, protection from violence, education, healthcare, social protection, 

compensation and reimbursement of damages in case of infringement of rights and other issues.  

 

The following laws have been reviewed:  

▪ Constitution of Georgia 

▪ Civil Code of Georgia  

▪ Local Self-government Code  

▪ Organic Law of Georgia on the Public Defender of Georgia  

▪ Law of Georgia on the Elimination of all forms of Discrimination  

▪ General Administrative Code  

▪ Civil Procedural Code 

▪ Administrative Procedural Code  

▪ Law on Legal Aid  

▪ Law on Tax 

▪ Law on Enforcement Procedures  

▪ Law on Personal Data Protection  

▪ Law on General Education  

▪ Law on Early and Preschool Education  

▪ Law on Healthcare  

▪ Law on Patient Rights  

▪ Law on Psychiatric Care  

▪ Law on Medical and Social Examination  

▪ Law on Elimination of Domestic Violence, Protection and Support of Victims of 

Domestic Violence  

▪ Law on Social Assistance   

▪ Law on Adoption and Foster Care  

▪ Law on Licensing of Care Services  

▪ Law on Social Protection of Persons with Disabilities   

▪ Law on Civil Acts  

▪ Law on Internally Displaced Persons from the Occupied Territories of Georgia  

▪ Law of Georgia on the Legal Status of Aliens and Stateless Persons 

▪ Law on Labor Migration  

▪ Law on Environmental Protection  

▪ Law on Transportation  

▪ Law on Flat Owner’s Partnership  

 

This document provides analysis of the laws against the major elements of the child-friendly 

justice, in particular: primary consideration of the best interests of the child in all matters 

concerning his/her rights, child participation in administrative and civil judicial proceedings, 

legal safeguards for protecting children from discrimination, access to information, legal aid 

and representation, protection of personal data of a child, redress and compensation, 

specialization of professionals working with children. The document also analyses the major 

substantive rights of the child to be protected from all forms of violence, right to inclusive 

education, access to highest standards of healthcare and social protection.  
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3. Analysis of Legislation 

 

 

 

3.1. Child Rights Impact Assessment  
 

The Committee on the Rights of the Child requires from the Member States to ensure that the best 

interests of the child are a primary consideration in all actions concerning children (art. 3 (1)), and 

that all the provisions of the Convention are respected in legislation and policy development and 

delivery at all levels of government demands a continuous process of child impact assessment 

(predicting the impact of any proposed law, policy or budgetary allocation which affects children 

and the enjoyment of their rights) and child impact evaluation (evaluating the actual impact of 

implementation)20.   

 

The importance of ex-ante impact assessments for evidence-based decision-making has been 

recognized and practiced by key development partners such as the European Union, the Organisation 

for Economic Cooperation and Development (OECD), the United Nations Children’s Fund and the 

World Bank. Several donors already include questions concerning children in their social impact 

assessment and project appraisal processes21.   

 

 

 

Law of Georgia on Normative Acts determines the rule for preparation and adoption of 

normative acts22. According to the law, an explanatory note shall be attached to any draft law, 

which shall contain, among other topics, the financial feasibility, compliance with 

international legal standards (European Union Directives, International Treaties), and expert 

conclusions23.  

 

The Regulations of the Parliament of Georgia24 defines the authority, procedures and 

regulations for the highest legislative branch – Parliament and its internal structure, which is 

a binding legislative normative act25. The Rules and Procedures of the Parliament of Georgia 

require an explanatory note to be attached to any initiated draft law, which shall provide 

justification, the aim, the main principles, financial consequences, compliance with 

international standards and obligations. Recommendations of independent expert and 

conclusions prepared by the lobbyists (if exist) shall also be attached to the draft law26.   

 

The reviewed laws do not provide an obligation of the law-makers to undertake a prior 

impact assessment of any initiated law on children and group of children. Therefore, it 

is recommended to revise these laws and to include the mandatory mechanisms of 

impact assessment and evaluation in order to ensure that any proposed law or legal 

amendment is in accordance with the best interests of the child or a group of children.  

                                                           
20 CRC General Comment #5, para. 45; General Comment #14, para. 35 
21 EU-UNICEF Child-Rights Toolkit / UNICEF, 2014/ Module 5, para. 1, pg. 3 
22 Article 1 
23 Article 17 
24 https://matsne.gov.ge/ka/document/view/1691403  
25 Law of Georgia on Normative acts Article 10 (10) https://matsne.gov.ge/ka/document/view/90052  
26 Article 145 

https://matsne.gov.ge/ka/document/view/1691403
https://matsne.gov.ge/ka/document/view/90052
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3.2. Fundamental Rights of the Child 
(Best interests of a child, participation, prohibition of discrimination) 

 

3.2.1. Best interests of a child as a Primary Consideration  

 

     a) Primary consideration of the best interests of a child in civil matters   

 

The Convention on the Rights of the Child requires that in all actions concerning children, 

whether undertaken by public or private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be a primary consideration27, 
for example, inter alia, regarding the child protection and care as is necessary for his or her well-

being28; conformity of all the institutions, services and facilities responsible for the care or 

protection of children with the standards established by competent authorities29; common 

responsibilities of both parents for the upbringing and development of the child30; family 

reunification31; separation of the child from his/her family32; alternative care of children33; 

adoption34.  
 

Convention on the Rights of Persons with Disabilities provides for the principle of the best 

interests of the children with disabilities to be a primary consideration and requires that the States 

shall take all necessary measures to ensure the full enjoyment by children with disabilities of all 

human rights and fundamental freedoms on an equal basis with other children35.  

The Committee on the Rights of the Child underlines that the child's best interests is a threefold 

concept36:  

(a) A substantive right: The right of the child to have his or her best interests assessed and 

taken as a primary consideration when different interests are being considered in order to 

reach a decision on the issue at stake, and the guarantee that this right will be implemented 

whenever a decision is to be made concerning a child/children. Article 3, paragraph 1, 

creates an intrinsic obligation for States, is directly applicable (self-executing) and can be 

invoked before a court. 

(b) A fundamental, interpretative legal principle: If a legal provision is open to more than 

one interpretation, the interpretation which most effectively serves the child’s best interests 

should be chosen. The rights enshrined in the Convention and its Optional Protocols 

provide the framework for interpretation. 

(c) A rule of procedure:   Whenever a decision is to be made that will affect a specific child, 

an identified group of children or children in general, the decision-making process must 

include an evaluation of the possible impact (positive or negative) of the decision on the 

child or children concerned. Assessing and determining the best interests of the child 

require procedural guarantees. Furthermore, the justification of a decision must show that 

the right has been explicitly taken into account. In this regard, States parties shall explain 

how the right has been respected in the decision, that is, what has been considered to be in 

the child’s best interests; what criteria it is based on; and how the child’s interests have 

been weighed against other considerations, be they broad issues of policy or individual 

                                                           
27 Art. 3.1  
28 Art. 3.2  
29 Art. 3.3 
30 Art. 18.1  
31 Art. 10  
32 Art. 9  
33 Art. 20  
34 Art. 21  
35 Art. 7 
36 CRC General Comment #14, para. 6 
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cases. 

 
Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice 

outlines the following obligation of the States37: 

1. Member states should guarantee the effective implementation of the right of children to 

have their best interests be a primary consideration in all matters involving or affecting 

them; 

2. In assessing the best interests of the involved or affected children: a) their views and 

opinions should be given due weight; b) all other rights of the child, such as the right to 

dignity, liberty and equal treatment should be respected at all times; c) a comprehensive 

approach should be adopted by all relevant authorities so as to take due account of all 

interests at stake, including psychological and physical well-being and legal, social and 

economic interests of the child. 

3. While the judicial authorities have the ultimate competence and responsibility for making 

the final decisions, member states should make, where necessary, concerted efforts to 

establish multidisciplinary approaches with the objective of assessing the best interests of 

children in procedures involving them. 

 

 

The Civil Code of Georgia determines that parents shall be entitled and obliged to raise their 

children, take care of their physical, mental, spiritual and social development, and bring them 

up as decent members of society, taking account of the “best interests of the children.”38 In 

addition, the Civil Code provides that the parents shall be obliged to protect the rights and 

interests of their children, including managing and using the children’s property.39 It is 

important to underline that the principle of “primary consideration of the best interests 

of the child” is mentioned only in relation to the child-rearing responsibilities and not in 

relation to all the rights of the child, for example, such as the representation of the 

child`s interests towards the third parties and managing the child`s property. In 

particular, the civil code does not provide legal safeguards for protecting children`s 

property from the improper use by his/her parents.40  

 

According to the Civil Code of Georgia, the following matters shall be resolved by court 

and child shall participate in the legal proceedings: determination of child’s place of 

residence in the case of disagreement between parents41; resolution of issues of child 

upbringing in case of disagreement between the parents42;  the rights and duties of a parent 

may be limited only by a court decision but he/she still be obliged to support a child43; the 

deprivation of parental rights and duties (including on the initiative of a child who has 

attained age of 14)44; reinstatement of parental rights and duties45; child maintenance 

obligation dispute46; decision on child adoption47; annulment of child adoption48.  

                                                           
              37 Council of Europe Guidelines on Child-Friendly Justice 1-4, page 19  

38 Article 1198.1 
39 Civil Code, Article 1198.4 
40 Please also see the report of Tbilisi Appellate Court Judge of Family Matter Eka Zarnadze on this issues  
41 Article 1201.2 
42 Article 1200 
43 Article 1205 
44 Article 1206 
45 Article 1209 
46 Article 1214 
47 Article 1242, 1254 და 1255 



 

13 
 

The Code does not require primary consideration of the best interest of the child as a 

principle, right and a rule of procedure in the judicial review of the case concerning the 

child. 

 

It is recommended to revise the Civil Code in order to incorporate the best interests of 

the child as primary consideration as a principle and a substantive right of the child 

concerning all matters affecting his/her rights, including in the representation of the 

child`s interests and using the child`s property. The law shall provide that the violation 

of this right shall become a ground for appealing the court decision.   

 

a.b) Primary consideration of the best interests of the child as a rule of procedure 

The Civil Procedure Code determines that the rights and statutory interests of children aged 

7-18 shall be protected in the court by their parents or legal guardians. At the same time, the 

court is obliged to involve children in the judicial proceedings.49 A legal representative of a 

child protects his/her rights and legal interests in a court. A court is authorized to engage a 

child in the proceedings50. The Code provides that the reasoning part of a decision shall 

provide legal aspects and laws on which the decision is based.51 The court may issue an 

interim order regarding children based on petition of the parties in family disputes on issues 

such as childcare by parents, granting custody of the child to one of the parents, etc.52.  

 

The Civil Procedure Code does not provide the primary consideration of the best interests of 

the child as a rule of procedure and mandatory requirement of reasoning the decision based 

on this principle.  

 

Therefore, it is recommended to revise the Civil Procedure Code in order to incorporate 

the major legal safeguards and procedural guarantees for the right of the child to have 

his/her interests as a primary consideration. Such guarantees include, among others: 

establishment of facts and assessment of the child`s needs and circumstances through 

multidisciplinary approach; making a decision through a speedy procedures with a 

possibility of appealing the judgement considering the evolving capacities of the child; 

mandatory reasoning of a judgement based on the principle of the best interests as a 

primary consideration through clear criteria and rules of procedure.   

 

b) Primary consideration of the best interests of the child by administrative bodies 

The General Administrative Code provides the principles and regulations for issuing and 

enforcing administrative acts by the administrative agency, reviewing administrative 

complaints and applications and aims to ensure the respect and protection of human rights 

and freedoms53. The sphere of regulation of the Code on decision making regarding children 

may include, among others, the following matters:  placement of a child in alternative care; 

referral and responding the challenging behavior (“antisocial behavior”) of a child; protection 

                                                                                                                                                                                      
48 Article 1272 
49 Article  1.3 
50 Article  81.4 
51 Civil Procedural Code Article   249.4 
52 Article  355 
53 General Administrative Code Article 1 (1,2)  
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of children from violence and etc. However, the Code does provide a principle of the primary 

consideration of the best interests of the child as a mandatory criteria for decision-making on 

matters affecting children. 

 

Therefore, it is recommended to revise the Code in order to incorporate a fundamental 

right and principle of best interests as a primary consideration as a mandatory criteria 

for reasoning the decision of an administrative body.  

 

Social Assistance and Alternative Care  

Article 3 of the Convention on the Rights of the Child requires that in all actions 

concerning children, whether undertaken by public or private social welfare institutions or 

any other authorities, the best interests of the child shall be a primary consideration. Such 

actions may concern, among others, child protection and care for a child which is necessary 

for his/her well-being.54 The State shall ensure that the institutions responsible for the care or 

protection of children conform to the standards established by competent authorities55. 

 

UN Committee on the Rights of the Child indicates56 at the “UN Guidelines on Alternative 

Care of Children”57 which aims to ensure prevention of placement of children in alternative 

care unless it is necessary. In particular, “financial and material poverty, or conditions 

directly and uniquely imputable to such poverty, should never be the only justification for the 

removal of a child from parental care, for receiving a child into alternative care, or for 

preventing his/her reintegration, but should be seen as a signal for the need to provide 

appropriate support to the family.” 

 

Law on Social Assistance regulates matters related to social assistance on the territory of 

Georgia, defines authorized administrative bodies, determines forms of social assistance and 

determines types and fundamental principles for the allocation of social assistance58. This law 

mentions the best interests of the child only once in relation to the reintegration allowance, 

when a biological family is deprived of the right to receive the monetary social allowance and 

preference shall be given to the child's interests when solving the issue of the reintegrated 

child.59 According to this law, the decision on placement of a child in a specialized 

institution, except the boarding school shall be made by the guardianship and custodianship 

authorities.60 The placement of a child in the institution is made on the basis of a written 

application by the party concerned (a family member or an authorized representative of the 

family, the court or the guardianship and custodianship authorities).61  

 

                                                           
54 Article 3.2 
55 Article 3.3 
56 CRC General Comment #14 on the Best Interests of the Child (2013), para. 62   
57 UN General Assembly, Resolution #64/142, para. 15  
58 Article 1.2 
59 Article 21 (3) 
60 Article 14 (1,2) 
61 Article 14 (4) 
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The law does not provide the primary consideration of the best interests of the child in 

making a decision on allocating a social assistance and placement of a child in the 

specialized institution or choosing other form of alternative care. 

 

Law on Licensing of Care Services sets the conditions for licensing the child care services 

and designates the Social Service Agency for issuing such license. This law covers all types of 

care services except the foster care (which is regulated by the Law on Adoption and Foster 

Care), boarding school (established by the Ministry of Education and Science but not regulate 

by any law so far) and the institutions where the child might be placed for no more than three 

(3) months a year62.  The law provides that the child care services which need a license shall 

meet the child care standards approved by the government63. According to the national child 

care standards, child care service providers (24-hour care services, day-care centers) shall 

ensure for their beneficiaries: access to information regarding the services, inclusive services, 

confidentiality, individual approach, emotional and social development, meals, opportunity for 

breaks and physical health, education, healthcare, procedures for feedback and protest, 

protection from violence, care and monitoring, preparation for independent life, environment, 

sanitary conditions, qualification of personnel.  

 

The law does not provide the principle of the best interests of the child. Similarly, the 

national child care standards (Government Decree) does not reflect this fundamental 

principle and other principles such as right his/her views to be heard and give due 

weight, prohibition of discrimination, right to life, survival and development.  

  

Therefore, it is recommended to revise the laws in order to guarantee the primary 

consideration of the best interests as a principle, as a right and as a rule of procedure in 

decision-making for children deprived of parental care, or at risk of being so. The law 

shall ensure that in the process of determination of the best interests of the child takes 

account of, inter alia, the right of the child to be heard and to have his/her views taken 

into account in accordance with his/her age and maturity. The law shall make it clear 

that the placement of a child in alternative care services is a measure of last resort and 

such decision shall be made through multidisciplinary assessment of the child and 

his/her family for selecting the best suited form of care. In addition, a periodic 

monitoring mechanism shall be in place to identify a possibility to reintegrate the child 

back to his/her family or changing the form of care when necessary.  

 

Furthermore, it is recommended to revise the Law on Licensing of Child Care Services 

or develop a new legal act to regulate the boarding schools as such institutions are of 

special consideration due to their complexity and combination of 24-hour child care 

service and education components in one setting.    

 

b.a) Administrative legal proceedings  

Administrative legal proceedings cover the issues concerning: protection of a child from 

violence, involuntary psychiatric treatment, referral measures for children with “anti-social 

                                                           
62 Article 1 
63 Article 6.3 (f) 
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behavior” (including transfer to a semi-closed boarding school), placement of a child in 

alternative (24-hour care, day care) care, expel a foreigner from Georgia and etc. The 

Administrative Procedural Code refers to “the best interests of the child to be taken into 

consideration, suitable to his/her age and level of development” 64 only in the case of legal 

proceedings regarding a fact of domestic violence towards a child, at each stage of the legal 

proceedings, including interrogation. The Code does not provide the mandatory assessment 

and determination of the best interests of a child by the court and reasoning the judgement.    

 

It is recommended to review the Administrative Procedural Code in order to reflect the 

obligation of giving the primary consideration to the best interests of the child not only 

in case of particular issues but during the decision making on any matter concerning 

children.     

 

c) Primary consideration of the best interests of the child in other areas 

The Code on Local Self-governance establishes exclusive authorities of the municipality 

which is exercised independently and under its own responsibility65. Among the exclusive 

authorities are: development of appropriate infrastructure in local facilities for children 

including proper adaptation and equipment of public areas and municipal transport, as well as 

carry out activities for the purpose of social assistance, support of development of youth 

policy, prevention of domestic violence, protection and support of victims, creation of safe 

environment, and resolve any other issue, that does not fall within the authority of any other 

governmental institution and is not prohibited by the law66.  

 

The Code does not refer to the obligation of giving primary consideration to the best 

interests of a child, a group (or specific groups) of children or generally child population 

during the decision making. Due to the fact that the acknowledgment of this principle 

does not only reflect respect towards the best interests of a child, but also includes 

concrete mechanisms of its enforcement, such as the assessment of the best interests of a 

child or group of children taking into account all other rights, hearing the views of the 

child and giving due weight to their opinion and making the most suitable decision. The 

Code does not refer to the principle of child participation in local self-governance. 

Therefore, it is recommended to make relevant legislative amendments, which will 

improve the consideration and protection of child’s best interests by the local 

government.  

 

Law on Flat Owner’s Partnership indicates that the interests of child members of the flat 

owner’s partnership are represented by their legal representative. The actions on behalf of 

children are enforced according to the legislation67. The law does not have any other 

indication regarding the child participation in the decision making, their best interests 

and rights. The principle of listening to a child’s opinion and giving it due consideration 

                                                           
64 Article 2112 (3) 
65 Article 15.2 
66 Article 16.2 „t“,3, 4 
67 Article 19.4 
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as the integral part of the best interests of a child, shall be ensured at any stage and in the 

first case in the family and in the living environment.  

 

Law on the Environmental Protection indicates among main goals the state obligation to 

ensure the protection of environment and rational use of natural resources taking into account 

“the interests of future generation”.68 There are no any other provisions in the law that 

refers to giving the primary consideration to the best interests of a child in planning and 

resolving the issues of environment protection.  

 

3.2.2. Right of the Child to Participation and his/her views to be heard 

 

Convention on the Rights of the Child requires that the States Parties shall assure to the child who 

is capable of forming his or her own views the right to express those views freely in all matters 

affecting the child, the views of the child being given due weight in accordance with the age and 

maturity of the child. For this purpose, the child shall in particular be provided the opportunity to be 
heard in any judicial and administrative proceedings affecting the child, either directly, or through a 

representative or an appropriate body, in a manner consistent with the procedural rules of national 

law69. 

 

The Convention on the Rights of the Child outlines that specific examples of administrative 

proceedings relevant for children include mechanisms to address discipline issues in schools 

(e.g. suspensions and expulsions), refusals to grant school certificates and performance-related 

issues, disciplinary measures and refusals to grant privileges in juvenile detention centres, 

asylum requests from unaccompanied children, and applications for driver’s licences. In these 
matters a child should have the right to be heard and enjoy the other rights “consistent with the 

procedural rules of national law”70.    

The Committee urges States parties to avoid tokenistic approaches, which limit children’s 

expression of views, or which allow children to be heard, but fail to give their views due weight. It 

emphasizes that adult manipulation of children, placing children in situations where they are told 

what they can say, or exposing children to risk of harm through participation are not ethical practices 

and cannot be understood as implementing article 12. Experience since the Convention on the Rights 

of the Child was adopted in 1989 has led to a broad consensus on the basic requirements which have 

to be reached for effective, ethical and meaningful implementation of article 12. The Committee 

recommends that States parties integrate these requirements into all legislative and other measures for 

the implementation of article 12. All processes in which a child or children are heard and participate, 

must be: transparent and informative; voluntary; respectful; relevant; child-friendly; inclusive; 

supported by training for all professionals; safe and sensitive to risk; accountable – a commitment to 

follow-up and evaluation is essential71.  

 
Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice 

outlines72: 

▪ Judges should respect the right of children to be heard in all matters that affect them or at 

least to be heard when they are deemed to have a sufficient understanding of the matters in 

question. Means used for this purpose should be adapted to the child’s level of understanding 

and ability to communicate and take into account the circumstances of the case. Children 

should be consulted on the manner in which they wish to be heard; 

▪ The right to be heard is a right of the child, not a duty of the child. A child should not be 

precluded from being heard solely on the basis of age. Whenever a child takes the initiative 

                                                           
68 Article 3.1 
69 Art. 12  
70 CRC Genral Comment #12, para. 67 
71 CRC General Comment #12, para. 132-134, pg. 29  
72 Council of Europe Guidelines on Child-Friendly Justice, para. 44-47, pg. 28 
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to be heard in a case that affects him or her, the judge should not, unless it is in the child’s 

best interests, refuse to hear the child and should listen to his or her views and opinion on 

matters concerning him or her in the case. 

 

 

a) Child’s right to participate in a family  

The Convention emphasizes that the states parties shall acknowledge parents` obligation to 

provide, in a manner consistent with the evolving capacities of the child, appropriate 

direction and guidance in the exercise by the child of the rights, the upbringing and 

development of the child shall be the primary responsibility for parents and the best interests 

of the child shall be their primary concern.73 Committee underlines that interpretation of a 

child’s best interests must be consistent with the whole Convention, including the obligation 

to protect children from all forms of violence and the requirement to give due weight to the 

child’s views; it cannot be used to justify practices, including corporal punishment and other 

forms of cruel or degrading punishment, which conflict with the child’s human dignity and 

right to physical integrity. The same can be applied in case of Article 5 that requires from 

parents to give appropriate direction and guidance to children. Here again, interpretation of 

“appropriate” direction and guidance must be consistent with the whole Convention and 

leaves no room for justification of violent or other cruel or degrading forms of discipline.74 

The Committee underlines,75 that states parties legislation and policy documents shall 

encourage parents, guardians and childminders to listen to children and give due weight to 

their views in matters that concern them. Parents should also be advised to support children in 

realizing the right to express their views freely and to have children’s views duly taken into 

account at all levels of society.  

 

Civil Code of Georgia regulates family relationship. The Code provides that parents shall 

have equal rights and duties with respect to their children. A child shall have the right to live 

and grow up in a family.76 Parents/legal representatives of children should not use such child-

rearing methods that may cause physical and/or mental suffering of children. 77 

 

It is important to note that provision established by the Civil Code regarding the equal 

participation of both parents is in compliance with requirements of the Convention78, but it 

does not cover the parental responsibility to strengthening a child in accordance with his/her 

evolving capacities, appropriate direction and guidance in order for a child to participate in 

decision making process regarding him/her and to be able to exercise own rights. It is also 

important to prohibit the cruel forms of punishment, but it is not enough for the elimination 

of corporal punishment of children in the social-cultural context.79  

 

                                                           
73 Article 5 and Article 18.1 
74 General Comment #8, paragraph 26 and 28 
75 General Comment #12, Para 90-96, page  21 
76 Article 1197 
77 Article 1198.11 

78CRC, Article  18.1 
79 See UNICEF study on the violence against children in Georgia 

http://unicef.ge/uploads/Unicef_VAC_GEO_Final3_02_09.pdf  

http://unicef.ge/uploads/Unicef_VAC_GEO_Final3_02_09.pdf
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Therefore, it is recommended to amend the Civil Code in order to harmonize it with the 

Convention on the Rights of the Child80 considering the above-mentioned issues. It is 

recommended to expand the obligations of parents for empowering the children. In 

addition, it is recommended to explicitly prohibit corporal punishment and other cruel 

or degrading forms of punishment against children in the family and in any other 

settings.     

 

 
In 52 countries a corporal punishment has already been explicitly prohibited. Here are some 

examples of the relevant legislative provisions81:  

 

Finland82  

“A child shall be brought up in the spirit of understanding, security and love. He shall not be 

subdued, corporally punished or otherwise humiliated. His growth towards independence, 

responsibility and adulthood shall be encouraged, supported and assisted." 

 

For advocacy and information campaign: In Finland there were also brief spots on national 

television at peak viewing time before the main evening news programme as the law came into 

effect (1983). This is a translation of the commentary on one of them: 

 

“Do you hit your child? Is that how you bring him up? All physical punishment deflates a child's 

ego. Even a slap makes him or her feel worthless. A worthless person becomes indifferent. 

Through slapping you are raising a bully. Talk to the child. Settle your differences through 

discussion. Make the child party to an agreement. That way you both win. Decide to deserve your 

child's respect. As a person”.  

 

Sweden 83 

Sweden was the first country in the world to prohibit all corporal punishment of children. In 1979 a 

provision was added to the Parenthood and Guardianship Code which now reads:  
 

„Children are entitled to care, security and a good upbringing. Children are to be treated with 

respect for their person and individuality and may not be subjected to corporal punishment or any 

other humiliating treatment“.  
 

Costa Rica 84 

“Parental authority confers the rights and imposes the duties to orient, educate, care, supervise and 

discipline the children, which in no case authorizes the use of corporal punishment or any other 

form of degrading treatment against the children”. 

 

“Children and adolescents have a right to receive counselling, education, care and discipline from 

their mother, father or tutor, as well as from their caretakers or the personnel from educational and 

health centres, shelters, youth detention or any other type of centres, that in no way represents an 

authorization of any sort to these parties for the use of corporal punishment or degrading 

treatment”. 

  
 

b) Hearing the child and giving due weight to child’s opinion in civil legal proceedings  

                                                           
80 CRC; Article 5 and Article 19 
81 http://www.endcorporalpunishment.org/  
82 The Child Custody and Right of Access Act 1983. Art. 3.1 

http://endcorporalpunishment.org/progress/prohibiting-states/finland.html  
83 Parenthood and Guardianship Code, 1979. Art. 1 
84 Law No. 8654 on the Right of Children and Adolescents to Discipline without Corporal Punishment and Humiliating 

Treatment, 2008. Art. 143 

http://www.endcorporalpunishment.org/
http://endcorporalpunishment.org/progress/prohibiting-states/finland.html
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Civil Procedure Code establishes that the rights and interests of children aged 7-18 shall be 

represented in the court by their parents or care givers. At the same time the court is obliged 

to engage the juveniles themselves85 in such cases. A legal representative of a child protects 

his/her rights and legal interests in the court. The court is authorized to engage a child in the 

proceedings86. 

 

The court shall hear the child, if the child’s age, physical and mental state makes it possible. 

The child shall be heard according to the procedures established by the legislation of Georgia. 

An expert and/or a social worker shall attend the hearing.87 

 

The Code does not provide definition or any other indication regarding the child’s 

right, hearing his/her views and giving due weight. In addition, none of the laws 

determines what it means “to engage a child in the case”. Thus, the realization of this 

right of the child in practice depends on an individual judge and is not guaranteed in 

every case.  

 

Therefore, it is recommended to amend the Code in order to guarantee the right of 

participation for every child in accordance with his/her age and maturity. The term “in 

accordance with his/her age and maturity” shall be defined as an obligation of the State 

to ensure hearing the views of every child through applying specific means of 

communication or other necessary support mechanisms. The term should not be 

interpreted as if hearing the views of the small children is not necessary as they cannot 

clearly express their opinion. The phrase “in case age, physical and mental condition 

allows so” limits the right of younger child and child with disabilities to have his/her 

views to be heard. Children shall be heard whenever they would like to express their 

views. “States parties are urged to make provisions for young children to be represented 

independently in all legal proceedings by someone who acts for the child’s interests, and 

for children to be heard in all cases where they are capable of expressing their opinions 

or preferences”88. At the same time, the Code shall provide additional procedural 

guarantees in order to ensure that hearing the views of the child is informative, child-

friendly, voluntary, respectful, inclusive, by specialized professionals, safe and 

accountable to children.   

c) Hearing the views of the child by the administrative agencies and courts in the 

administrative proceedings  

 

As it was mentioned above (see 3.2.1. “b” and “b.a”) many important issues regarding the 

children are subject to review of administrative agencies, among which are measures of 

referral mechanism of children with “anti-social behavior”, placement in alternative care, 

involuntary psychiatric treatment, expel of a foreigner from Georgia and other issues. The 

                                                           
85 Article 81.3 
86 Article 81.4 
87 Article 35113 

88 General Comment #7, para 13.a) 
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decisions made by the administrative agency can be appealed to the higher administrative 

agency and later to the court.89  

 

General Administrative Code applies norms of the Civil Code regarding legal capacity 

in administrative legal proceedings90 which provide that children under 7 years old do not 

have legal capacity and children in the age of 7-18 are represented by their parents. The Code 

does not refer to the right of a child to be heard and to give due weight to his/her opinion. 

Administrative Procedure Code provides general norms regarding the participation, 

however, it is not guaranteed in practice without explicit legal provision and relevant 

safeguards.  

 

Therefore, it is recommended to amend the General Administrative Code to recognize 

substantive rights of the child to be heard and to give due weight to his/her opinion 

through establishing procedural guarantees in line with the Convention.  

 

3.2.3. Prohibition of Discrimination  

 

 

 

Convention on the Rights of the Child requires from the State Parties to ensure all children`s 

rights set forth in the Convention to each child within their jurisdiction without discrimination of 

any kind. States Parties shall take all appropriate measures to ensure that the child is protected 

against all forms of discrimination or punishment on the basis of the status, activities, expressed 

opinions, or beliefs of the child's parents, legal guardians, or family members91. 

 

Convention on the Rights of Persons with Disabilities urges the States to recognize that all 

persons are equal before and under the law and are entitled without any discrimination to the equal 

protection and equal benefit of the law. State Parties shall prohibit all discrimination on the basis of 

disability and guarantee to persons with disabilities equal and effective legal protection against 

discrimination on all grounds. For the promotion of equality and eliminate discrimination, the 

CRPD obliges the State parties to take all appropriate steps to ensure that reasonable 

accommodation is provided92. 

 

Committee on the Rights of the Child highlights the need for data collection to be disaggregated 

to enable discrimination or potential discrimination to be identified.  Addressing discrimination 

may require changes in legislation, administration and resource allocation, as well as educational 

measures to change attitudes. It should be emphasized that the application of the non-discrimination 

principle of equal access to rights does not mean identical treatment.  A general comment by the 

Human Rights Committee has underlined the importance of taking special measures in order to 

diminish or eliminate conditions that cause discrimination93. 

 

Framework Convention for the Protection of National Minorities94 requires Parties undertake 

to take appropriate measures to protect persons who may be subject to threats or acts of 

                                                           
89 Administrative Procedural Code, Article  2 
90 See General Administrative Code, Articles  74-75 and Civil Code of Georgia  Articles 12-16  
91 Art. 2 
92 Art. 5 
93 CRC General Comment #5 (2003) on General Measures of Implementation of the Convention, para. 12. Pg. 4. See also  
94 Adopted in 1995; Georgia ratified on 22.12.2005 http://www.coe.int/en/web/minorities/etats-partie  

http://www.coe.int/en/web/minorities/etats-partie
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discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious 

identity95. The Parties shall take measures in the fields of education and research to foster 

knowledge of the culture, history, language and religion of their national minorities and of the 

majority. In this context the Parties shall inter alia provide adequate opportunities for teacher 

training and access to textbooks, and facilitate contacts among students and teachers of different 

communities96.  
 

Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice 

outlines that the guidelines do apply to children seeking asylum and that specific attention should 

be given to this particularly vulnerable group; unaccompanied minors, whether or not they are 

asylum seekers, should not be deprived of their liberty solely as a result of the absence of residence 

status97.  

 

 

a) Legal guarantees for the prohibition of discrimination 

 

Law of Georgia on the Elimination of all forms of Discrimination prohibits any form of 

discrimination and obliges all private and public institutions to bring its legal acts and internal 

regulations into conformity with this Law; respond promptly and efficiently to any alleged act 

of discrimination; if an act of discrimination is confirmed, impose liability on offenders98.   

 

The Public Defender of Georgia shall monitor issues regarding elimination of discrimination 

and ensuring equality. To exercise the powers, the Public Defender is authorized to discuss the 

applications and complaints of natural and legal persons, who consider being victims of 

discrimination. The public defender can prepare and forward recommendations to relevant 

institutions to restore the rights of victims of discrimination. In case of failure to fulfil the 

recommendation the public defender is authorized to apply to the court, as an interested person, 

and request the issue of an administrative legal act or the performance of an action.99According 

to the law, the public defender is authorized to record and analyze statistical data on 

discrimination cases and to organize events to raise public awareness of discrimination.100 The 

Public Defender of Georgia shall prepare and publish an annual special report on combating 

and preventing discrimination.101    

 

The law requires any administrative, local self-government and state body obligation to 

transfer materials, documents, other information and explanations related to the case to the 

Public Defender. Private persons can provide such information voluntarily.102  

 

In addition, law determines that any person considering he/she to be a victim of 

discrimination may bring a court action and may claim for moral and/or material damages. 

                                                           
95 Art. 6  
96 Art. 12  
97 Council of Europe Guidelines on Child-Friendly Justice, para.  78   
98 Article  4 
99 Article  6.1-2 (a-g) 
100 6.2 (h-i) 
101 Article 7 
102 Article 8.4 
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The procedure for bringing a court action is governed by the Civil Procedure Code of 

Georgia.103  

 

An organization, institution, or association, engaged in the protection of persons from 

discrimination, may apply to the Public Defender of Georgia only with consent of the person 

who considers him/her to be a victim of discrimination and request to be permitted as a third 

party in the trial. 104  

 

The anti-discrimination legislation of Georgia does not mention “reasonable 

accommodation” which is one of the most significant innovations of the CRPD which 

provides the denial of reasonable accommodation as a form of discrimination. 

Reasonable accommodation is necessary and appropriate modification and 

adjustments, where needed in a particular case, to ensure to persons with disabilities the 

enjoyment their rights on an equal basis with others (for example, specially adapted 

access to physical environment, access to information, public facilities, schools). As an 

integral part of the protection against discrimination, the right to benefit from a 

reasonable accommodation is immediately applicable and not subject to progressive 

realization. Thus, it means that the States cannot justify the denial of reasonable 

accommodation on the ground of insufficient financial resources105. 

 

The analysis of reviewed norms revealed significant gaps which should be addressed 

through legal amendments:  

 

▪ The law shall determine the obligation to enforce special measures of protection 

of children from discrimination and appeal procedures that are child friendly. 

The law shall ensure strengthening the principle of reasonable accommodation 

and shall be enforced by all institutions that have contact with children; 

▪ The Law should mandate the Public Defender`s Office to issue legally binding 

decisions on elimination of discrimination and imposition of relevant sanctions to 

public and private agencies; 

▪ The law shall establish the obligation for the collection and analysis of 

disaggregated data (according to gender, ethnicity, religion, disability, 

citizenship, alternative care placement and other important characteristic) for 

the facts of discrimination by the administrative, state, local-self-governance 

agencies, for the purpose to identify the reasons and risks of possible 

discrimination. The obligation of the Public Defender with regard to this matter 

is not enough because the collected information will only include those cases 

which are reviewed by the Public Defender staff and will not give full picture of 

the situation; 

▪ The law shall require from the central government and local self-governing 

institutions to enforce relevant educational and information campaigns, 

                                                           
103 Article 10 
104 Article 11 
105 Study on Children with Disability in Georgia, 2015, UNICEF at 

http://unicef.ge/115/children_with_disabilities_study_on_georgian_national_legislation/343  

http://unicef.ge/115/children_with_disabilities_study_on_georgian_national_legislation/343
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including for children. Only the role of the Public Defender with regard to this 

matter will not be enough.  

UN Human Rights Committee Concluding observations on the fourth periodic report of 

Georgia (2014)106 

UN Human Rights Committee welcomes the adoption of the Law on Elimination of all Forms of 

Discrimination on 2 May 2014 and notes that the Office of the Public Defender is responsible for 

monitoring the implementation of anti-discrimination legislation. However, the Committee expresses 

concern about: (a) the effectiveness of the enforcement mechanism in the absence of an independent 

body mandated to issue binding decisions and request the imposition of fines on perpetrators; (b) 

insufficient sanctions to discourage and prevent discrimination; and (c) insufficient resources 

allocated to the Office of the Public Defender to carry out its new functions effectively (arts. 2 and 

26). The State party should further improve its anti-discrimination legislation to ensure adequate 

protection against discrimination in practice. It should, inter alia: 

 

continue to provide the Office of the Public Defender with increased financial and human resources; 

empower the Office of the Public Defender to issue binding opinions and to request initiation of legal 

proceedings under its mandate to monitor the implementation of the anti-discrimination legislation, or 
set up a separate independent monitoring body and extend such powers to it; ensure that perpetrators 

are adequately sanctioned and victims of discrimination are provided with effective and appropriate 

remedies; raise awareness among the population at large about the Law on Elimination of all Forms 

of Discrimination and the penalties for discrimination. 

 

b) Prohibition of discrimination in education  

According to the Law on General Education, the school curriculum shall be objective and 

non-discriminatory.107 Pupils, parents, teachers and their associations shall have the right to 

enjoy all rights and freedoms protected by this law and recognized by the school, as well as 

all school resources on equal terms, without discrimination and in the prescribed manner 

during school hours or on school grounds.108 Schools shall protect individual and collective 

rights of minorities to freely use their native language, preserve and manifest their cultural 

affiliation on the basis of equality. 109 

 

The law provides narrow definition of discrimination, in particular determines that schools 

shall observe and facilitate tolerance and mutual respect among pupils, parents and teachers 

irrespective of their social, ethnic, religious, and linguistic and world-view affiliations.110 At 

the same time, the law should provide criteria of non-discrimination which shall be met by 

the national general education curriculum. Currently, the law allows the rights of minorities 

to freely use their native language, preserve and manifest their cultural affiliation, however, it 

does not provide any mechanisms for the implementation of these rights.  

 

Law on General Education provides that inclusive education is defined as involving pupils 

with special educational needs in the general education process together with their peers.111 

The Law provides authorities of the Ministry of Education and Sciences to create guidelines 

and procedures for implementation, development and monitoring of inclusive education, as 

                                                           
106 UN Human Rights Committee consists of independent experts monitoring the implementation of the International Pact 

on Civil and Political Rights, Concluding observations on the fourth periodic report of Georgia, 19.08.2014; para. 6 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?TreatyID=8&DocTypeID=5  
107 Article 5.6 
108 Article 8.1 
109 Article 13.7 
110 Article 13.6 
111 Article 3 „t“ 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?TreatyID=8&DocTypeID=5
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well as identification mechanisms.112 The Multidisciplinary Team of Inclusive Education 

within the Ministry of Education and Science of Georgia conducts assessment of the person 

in order to identify his/her individual educational needs and the best form of support for 

his/her access to education.113  

 

It is important to note that Law grants an authority instead of obligation to a school to 

create conditions for the inclusive education.114 The definition of inclusive education is 

not in compliance with the international standards. In order to ensure the 

implementation of the right of the child to inclusive education, the national legislation 

shall be harmonized with CRC and CRPD through establishing appropriate state 

accountability mechanisms.  

 

 
OHCHR Thematic Study of the Rights of Persons with Disabilities to Education (2013) affirms 

that only inclusive education can provide both quality education and social development for 

persons with disabilities, and a guarantee of universality and non-discrimination in the right to 

education115. 

 

 

The law provides that in order to protect their rights and freedoms, students have the 

right to appeal unlawful and other wrongful acts of teachers and of the school 

administration, as well as to receive full compensation for any inflicted damage. Schools 

shall be obliged to establish an effective mechanism for independent and impartial 

complaints and review mechanisms.116 However, as it was mentioned above neither 

Civil Procedural Code nor the Administrative Procedural Code establish child friendly 

procedures for the appeal to the courts and participation in the proceedings (see 3.2). 

Neither the Law on General Education establishes child-friendly complaints 

mechanisms that would be accessible to students in case of violation of their rights and 

freedoms. It is important to amend the law in order to provide legal safeguards and 

guarantees for children to redress violations.   

 

c) Children with Disabilities  

The Law on Social Protection of Persons with Disabilities gives the definition of persons 

with disabilities, prohibits discrimination, and determines the state’s obligation towards the 

children with disabilities to make the social infrastructure and social assistance, as well as early 

and pre-school, general, vocational and higher education accessible to them.  

 

Code on Administrative Offences of Georgia117 determines fine (in the amount of 500-800 

GEL) for disregarding the needs and requirements of persons with disabilities in designing 

and developing built-up areas, forming residential districts, developing design solutions, 

constructing and reconstructing buildings and structures. The report on administrative 

                                                           
112 Article 26.1 „k“ 
113 Article 2 „z3“ 
114 Article 33.2 „f“ 
115 A/HRC/25/29 para 3 
116 Article 12.1-2 
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offences shall be prepared by the appropriate agencies of the Ministry of Labor, Health and 

Social Affairs of Georgia.  

 

The ministry is identified in the drafting the report on fine, but it is not established 

which agency is authorized to enforce this mechanism. Neither this law nor any other 

law provides special norms with regard to access to justice for the children with 

disabilities neither in case of applying to the court nor for appropriate assistance 

(providing information, consultation, means of communication and etc.). Accordingly 

the legislative amendments are required in order to ensure access to justice for children 

with disabilities without any discrimination.  

 

d) Rights of migrant children  

Right to Education of alien, stateless and asylum seeking children  

 

Law of Georgia on the Legal Status of Aliens and Stateless Persons118 provides that aliens 

residing in Georgia are entitled to education under the legislation of Georgia.119  

 

According to the Law on General Education, the state shall ensure access to general 

education for all children including aliens, stateless persons and persons with refugee or 

humanitarian status.120  

 

The Law on Early and Preschool Education provides that preschool education is voluntary, 

universal and available for every child,121 including aliens.122  

 

The Government Decree on “Enforcement of Measures Supporting Access to General 

Education for the Asylum Seekers, Refugee or Persons with Humanitarian Status“123 

determines the access for children to study Georgian Language, in order to help them learn 

Georgian so that the ability to study at school of general education is ensured. According to 

the decree the Ministry of Education and Science shall ensure the continuation of education 

in relevant grade in case of mastering preparation course in Georgian language by a pupil.124 

The Ministry shall ensure teaching of Georgian language by specially trained and qualified 

teachers.125 

 

The analysis of above mentioned laws reveals that the right of a child to education is 

recognized for all children despite their citizenship but the guarantees for the 

implementation of this right are not provided. In particular, it is not provided how the 

specialization of teachers for this program are ensured and what happens if a child is 

not sufficiently ready to accomplish the program and continue school education. The 

                                                           
   118 https://matsne.gov.ge/ka/document/view/2278806  

119 Article  33 
120 Article 22 1,7 
121 Article  4.2 
122 Article 3 „k“ 
123 Decree 29.01.2015 / #15 
124 Article  2.5 „b“ 
125 Article  2.5 „e“ 

https://matsne.gov.ge/ka/document/view/2278806
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law and decree does not identify specific supportive measures that will help a child in 

accordance with the individual educational needs to study Georgian and to receive 

general education.  

 

The Administrative Procedure Code provides the special procedural norms regarding the 

expelling, suspension of expelling or placing an alien in a temporary placement center.126 

This Code also determines the right of a refugee or humanitarian status seeker or an asylum 

seeker to apply to a court for a refugee or humanitarian status or as status of an asylum 

seeker. The court shall decide the case within two months period.127  

 

However, the Code does not determine the special rule to complain on violations of the 

right to education, healthcare and social services for alien, stateless and/or asylum 

seeking children. In such circumstances it will be difficult for children (especially 

unaccompanied children) to have effective access to justice personally or through a 

representative in case of violation of their rights.  

 

Therefore, it is recommended to further study this issue, the current practice and 

resources. The legislation shall provide strong legal safeguards and guarantees for 

every child, despite their status of residence or citizenship, to have access to individual, 

timely and effective support in order to receive general education, health and social 

protection.  

 

Children without documents and unaccompanied children on the Territory of Georgia   

The Committee on the Right of the Child provides128 that in application of the principle of 

the best interests of the child, unaccompanied or separated children should not, as a general 

rule, be detained.  Detention cannot be justified solely on the basis of the child being 

unaccompanied or separated, or on their migratory or residence status, or lack thereof.  

 

The Law of Georgia on the Legal Status of Aliens and Stateless Persons129 regulates the 

legal basis and mechanisms for entry, stay, transit, and departure of aliens 

into/in/through/from Georgia; defines the rights and obligations of aliens and stateless 

persons, the types and procedures for removal of aliens staying in Georgia, and the scope of 

competence and responsibility of state institutions involved in the process of removal.130 

Among general principles of enforcement of law are non-discrimination; family integrity and 

the protection of the best interests of children.131 An alien’s removal from Georgia may be 

deferred for up to 30 days if there is a danger that a minor may be left without supervision 

and/or his/her education may be interrupted.132 The law establishes the opportunity to issue 

temporary identification certificate to asylum seekers and persons seeking a status of 

stateless person in Georgia, as well as persons having right to stay in Georgia temporarily (a 

person cannot be identified; no state agrees to accept an alien subject to removal). Such 
                                                           
126 Chapter VII10 

127 Article 2124 

128 General Comment #6, par 61  
129 https://matsne.gov.ge/ka/document/view/2278806  
130 Article 1.2 
131 Article 3 
132 Article  55.1 „f“ 

https://matsne.gov.ge/ka/document/view/2278806


 

28 
 

temporary identification certificates are issued by an order of the Minister of Justice of 

Georgia and under established procedures, a temporary identification certificate may also be 

issued to persons to whom other identification documents may not be issued under the 

legislation of Georgia.133 The temporary identification certificate shall be issued for one 

year. If the period of temporary stay in Georgia is extended, the Agency shall issue another 

temporary identification certificate for the same period on the basis of an application of the 

Ministry of Internal Affairs. Aliens may apply to the Agency for a special residence permit 

after five years of receiving a temporary identification certificate.134 Unaccompanied minors 

or a family with a child may be accommodated at a temporary placement center only in 

extreme cases and for as short period of time as possible, bearing their best interests in mind. 

If the detained alien is a minor or is helpless, the duty of notification shall rest with the 

authorized body. The legal representative of a minor shall be notified of his/her detention. 

The Ministry of Foreign Affairs of Georgia and the consular office of the relevant state shall 

be immediately informed of the detention of an alien.135 The temporary placement center 

shall ensure protection of the rights of minors.136 The same law determines that aliens shall 

be subjected to criminal, civil, or administrative liability for violating the legislation of 

Georgia.137  

 

Illegal crossing of the state border of Georgia is punished by a fine or imprisonment for a 

term of three to five years.138 However, a reservation is made about a foreigner or a stateless 

person who has entered Georgia directly from the territories where his/her life or freedom is 

under threat and who is staying in Georgia illegally and who seeks asylum from the 

authorities of Georgia shall be released from criminal liability, provided that he/she 

immediately appears before the public authorities and provides adequate explanation about 

his/her illegal entry or unauthorized stay in Georgia, and if his/her act contains no elements of 

any other crime, also a person who has committed the above act because of being a victim of 

human trafficking, before having gained the status of the victim of human trafficking.139  

 

The above-mentioned reservation does not explicitly mention “a child” or “an 

unaccompanied minor” who illegally crosses and resides on the territory of Georgia. 

Therefore, it allows detention of children in such cases140.  

 

Therefore, it is recommended to amend the Law on the Legal Status of Aliens and 

Stateless Persons and the Criminal Code of Georgia to protect the rights of 

unaccompanied minors and prevent their detention related to illegal crossing of the 

border.  

 

 

                                                           
133 Article 2 
134 Article 60 
135 Article 64 
136 Article 66 
137 Article 68 
138 Criminal Code of Georgia; Article 344.1 
139 Criminal Code of Georgia, Note to Article 344 
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e) Legal proceedings on discrimination matters 

Civil Procedural Code determines that any person, who considers himself/herself a victim of 

discrimination, may file a claim with a court against the person/institution that, in his/her 

opinion has discriminated against him/her. A claim may be filed with a court within three 

months after a person becomes aware or ought to have become aware of the circumstance 

that he/she assumes to be discriminating. When filing a claim, a person shall present to the 

court those facts and evidence that provide grounds to assume that a discriminating action has 

been committed. After this, the burden of proof that he/she has not committed the 

discriminative action shall be imposed on the opposing party.141 

 

If a claim has not been filed in compliance with the requirements of the legislation of 

Georgia, the court shall establish the deficiency and give the plaintiff reasonable time to 

correct it. If the deficiency has not been corrected, the court shall deliver a judgement 

refusing to admit the claim.142 A court shall deliver a decision confirming the fact of 

discrimination and on full or partial satisfaction of the claim of the victim of discrimination, 

or a decision on refusing to satisfy the claim of the victim of discrimination. A party may 

appeal a court decision to a court of appeals.143 

 

The appeal procedure does not include any recommendation regarding the child 

friendly proceedings, appeal mechanism and adapted communication means. Nothing is 

said about the discrimination cases with regard to access to legal aid, translator, sign 

language and other supporting services.  

 

3.3. Child-friendly justice and the means of legal protection 

 

Convention on the Rights of the Child requires that in all actions concerning children, whether 

undertaken by public or private social welfare institutions, courts of law, administrative authorities 

or legislative bodies, the best interests of the child shall be a primary consideration144. 

 
Convention on the Rights of the Child requires that the States Parties shall assure to the child 

who is capable of forming his or her own views the right to express those views freely in all 

matters affecting the child, the views of the child being given due weight in accordance with the 

age and maturity of the child145.   

 
Convention on the Rights of Persons with Disabilities requires to ensure effective access to 

justice for persons with disabilities on an equal basis with others, including through the provision 
of procedural and age-appropriate accommodations, in order to facilitate their effective role as 

direct and indirect participants, including as witnesses, in all legal proceedings, including at 

investigative and other preliminary stages. In order to help to ensure effective access to justice for 

persons with disabilities, States Parties shall promote appropriate training for those working in the 

field of administration of justice, including police and prison staff146.  

 

Committee on the Rights of the Child emphasizes that for rights to have meaning, effective 
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remedies must be available to redress violations.  This requirement is implicit in the Convention 

and consistently referred to in the other six major international human rights treaties.  Children’s 

special and dependent status creates real difficulties for them in pursuing remedies for breaches of 

their rights.  So States need to give particular attention to ensuring that there are effective, child-

sensitive procedures available to children and their representatives.  These should include the 

provision of child-friendly information, advice, and advocacy, including support for self-advocacy, 

and access to independent complaints procedures and to the courts with necessary legal and other 

assistance.  Where rights are found to have been breached, there should be appropriate reparation, 

including compensation, and, where needed, measures to promote physical and psychological 

recovery, rehabilitation and reintegration, as required by article 39147. 

  
UN Approach to Justice for Children highlights that national and international norms and 

standards pertaining to justice for children need to be taken into account when developing, revising 

and implementing any legal instrument as described in the UN approach to rule of law assistance. 

In particular, children’s issues must be integrated in: Constitutional reform and/or constitution-

making processes; Law and policy reform efforts at national and regional levels; Codes of conduct, 

standards for recruitment and standards of practice for law enforcement and judiciary personnel, 

detention facilities management and staff, lawyers, social workers, paralegals and other 

professionals in touch with children in contact with the law148. 

 

Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice   

provides that the rule of law principle should apply fully to children as it does to adults. Elements 

of due process such as the principles of legality and proportionality, the presumption of innocence, 

the right to a fair trial, the right to legal advice, the right to access to courts and the right to appeal, 

should be guaranteed for children as they are for adults and should not be minimized or denied 

under the pretext of the child’s best interests. This applies to all judicial and non-judicial and 

administrative proceedings. Children should have the right to access appropriate independent and 

effective complaints mechanisms149.  

 

3.3.1 Information and Consultation 

 

Convention on the Rights of the Child guarantees the right of the child to freedom of 

expression; this right shall include freedom to seek, receive and impart information and ideas of 

all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through 

any other media of the child's choice150. Every child alleged as or accused of having infringed the 

penal law has rights, inter alia, to be informed promptly and directly of the charges against him or 

her, and, if appropriate, through his or her parents or legal guardians, and to have legal or other 

appropriate assistance in the preparation and presentation of his or her defense151. States Parties 

undertake to make the principles and provisions of the Convention widely known, by appropriate 

and active means, to adults and children alike152. 

 

Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime Child 

provides that victims and witnesses, their parents or guardians and legal representatives, from 

their first contact with the justice process and throughout that process, should be promptly and 

adequately informed, to the extent feasible and appropriate153. 

 

Council of Europe Convention on the Protection of Children against Sexual Exploitation 

and Sexual Abuse provides that each Party shall take the necessary legislative or other measures 

                                                           
147 CRC General Comment #5 (2003) on the General Measures of Implementation (art. 4, 42,44.para.6) 
148 UN Approach to Justice for Children (2008), para. B.1 
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to ensure that children, during primary and secondary education, receive information on the risks 

of sexual exploitation and sexual abuse, as well as on the means to protect themselves, adapted to 
their evolving capacity. This information, provided in collaboration with parents, where 

appropriate, shall be given within a more general context of information on sexuality and shall pay 

special attention to situations of risk, especially those involving the use of new information and 

communication technologies154. 

 

Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice  

provides that from their first involvement with the justice system or other competent authorities 

(such as the police, immigration, educational, social or health care services) and throughout that 

process, children and their parents should be promptly and adequately informed of: Specific rights 

children have with regard to judicial or non-judicial proceedings in which they are or might be 

involved; System and procedures involved; Existing support mechanisms; Appropriateness and 

possible consequences of given in-court or out-of-court proceedings; Where applicable, the 

charges or the follow-up given to their complaint; Time and place of court proceedings and other 

relevant events, such as hearings, if the child is personally affected; The general progress and 
outcome of the proceedings or intervention; Availability of protective measures; Existing 

mechanisms for review of decisions affecting the child; Existing opportunities to obtain reparation 
from the offender or from the state through the justice process; Availability of the services (health, 

psychological, social, interpretation and translation, and other); Any special arrangements 

available in order to protect as far as possible their best interests if they are resident in another 

state155.  

 

The information and advice should be provided to children in a manner adapted to their age and 

maturity, in a language which they can understand and which is gender and culture sensitive156. 

 

According to the Organic Law of Georgia on the Public Defender of Georgia157, one of 

the main functions of the Public Defender of Georgia is education on human rights and 

freedoms.158 The Child Rights` Centre of the Public Defender`s Office which shall promote 

and raise awareness of general public on the rights and freedoms of the child.159 However, the 

law does not expand further on specific provisions on informing and supporting children in 

realization of their rights.  

 

Therefore, it is recommended to amend the Law on Public Defender with regards of the 

protection of child’s rights. In particular, the law shall provide specific obligations of 

the Public Defender`s office on informing children about their rights and legal 

safeguards and provide appropriate support to children in civil and administrative 

proceedings, as required, especially considering the needs of the most vulnerable groups 

of children (minorities, refugee and IDP children, children in alternative care, children 

with disabilities and etc.).  

 

None of the laws on civil and administrative proceedings provide obligation of the courts 

or administrative bodies or other agency administering justice proceedings to inform children 

about their substantive and procedural rights.  

                                                           
154 The Convention was adopted on 25.10.2007 and ratified by Georgia on 23.09.2014. Article 6.  
155 para. IV. A. 1. Information and Advice; pg. 20-21 
156 para. IV. A. 2; pg. 21 
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France – ensuring access to information160 

 

Some Public Prosecutors and Juvenile Court judges are specifically trained to deal with 

children involved in civil judicial proceedings. They therefore usually provide information 

to children when coming into contact with them. Moreover, any judge may request that 

other professionals who are trained to deal with children also explain the situation to the 

child. Providing information is also largely considered to be the role of the child’s lawyer 

or that of any other professional legal representative such as the administrator. 
 

 

Law on General Education161 determines that pupils, parents and teachers have the right to 

participate in school governance personally or through an elected representative, to obtain 

any information from the school except for information containing personal data, to require 

and have the possibility to express their opinions and participate personally or through 

representatives in resolving issues related to them that are under consideration by the 

school.162 According to the same law the schools has the obligation to inform new pupils, 

parents and teachers about their rights and freedoms.163 In order to protect their rights and 

freedoms, pupils, parents and teachers have the right to file a complaint against unlawful and 

other wrongful acts of teachers and the school, as well as to receive full compensation for 

any inflicted damage. Schools are obliged to establish an effective mechanism for 

independent and impartial review of such complaints.164 

 

The law entitles students with the right “to obtain information” and obligates the school 

to inform students about their rights upon admission to the school, as well as to 

establish effective, independent and impartial complaint mechanism. However, the 

provision regarding the complaint mechanism is very general and does not include 

providing a pupil with information and support services, especially to children with 

special needs through the means appropriate to individual age and evolving capacities 

of the child.   

 

Law of Georgia on Psychiatric Treatment provides that psychiatric treatment of children 

under 16 is permitted by the request and/or informed consent of the parents or other legal 

representatives (Patient’s participation is mandatory taking into consideration his/her age and 

mental state).)165. Active biological methods (shock, convulsive therapy, other) as a form of 

treatment can be applied upon patients` or his/her legal representative’s informed consent and 

on the basis of the conclusion of the psychiatrists’ commission.166     

 

The same law stipulates that the hospitalization of a child under 16 for psychiatric treatment 

is permitted with a request and informed consent of the legal representative. Participation of 

                                                           
160 Summary of contextual overviews on children’s involvement in civil and administrative judicial proceedings in the 28 

Member States of the European Union European Commission/ report prepared by ICF Consulting Services and Milieu/2015. 

Pg. 30 
161 Law on General Education  04.08.2005 https://matsne.gov.ge/ka/document/view/29248   
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the patient is mandatory, taking into consideration his/her age and the state of mental 

health.167 However, there is no indication what such mandatory participation specifically 

implies.  

 

Law of Georgia on Healthcare allows the involvement of a child under 16 in research trials 

with an informed consent of his/her legal representatives. The participation of a patient in 

decision making process is mandatory taking into account his/her age and state of mental 

health.168 A minor (child under the age of 7) may be an object of biomedical research unless 

he/she expresses any objection in any manner, and if the informed consent of his/her relative 

or legal representatives has been obtained.169  

 

The analysis of the mentioned laws revealed that psychiatric treatment of the child, 

child`s participation in research trials and even convulsive therapy is admissible with 

parental/other legal representative`s consent. However, the provision on “mandatory 

participation of the child taking into account his/her age and mental state” is 

ambiguous and does not clearly provides a guarantee for primary consideration of the 

best interests of the child and hearing his/her views. Only parents or other legal 

representatives have right to file a complaint against the application of certain methods 

of psychiatric treatment. None of the laws stipulate similar right of the child or other 

child rights defenders to complaint against the parents` or administrative body`s 

decision on psychiatric treatment, involvement in research trials or convulsive therapy. 

Furthermore, the application of violent methods of interventions for the aim of therapy 

(for example, electroconvulsive, and “aversive” therapy) has to be prohibited as a form 

of violence against the child.  

 

According to the Civil Procedural Code, the following matters may be subject to 

mediation: family disputes (except adoption, annulment of adoption, restriction and 

deprivation of parental rights); inheritance disputes; neighborhood disputes; any disputes – 

with the consent of the parties. After a claim has been filed with the court, a case that falls 

within the jurisdiction of a judicial mediation may be transferred to a mediator (a natural or 

legal person) in order to resolve the dispute by a settlement contract between the parties.170  

 

The provision of mediation neither refers to any type of age restriction of involved 

parties nor provides child-friendly judicial procedures, such as: informing and 

consulting a child through appropriate communication means, hearing the child’s 

opinion and giving it due weight, etc. The law does not provide to consult a child about 

mediation as an alternative resolution option to judicial proceeding. Therefore, it is 

recommended to amend the law for addressing the reviewed gaps.   
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3.3.2. Protection of Personal and Family Life   

 

Convention on the Rights of the Child requires that no child shall be subjected to arbitrary or 

unlawful interference with his or her privacy, family, or correspondence, nor to unlawful attacks on 

his or her honour and reputation. The child has the right to the protection of the law against such 

interference or attacks171. 
 
Council of Europe Convention on for the Protection of Individuals with regard to Automatic 

Processing of Personal Data172 provides: 

▪ Personal data revealing racial origin, political opinions or religious or other beliefs, as well 

as personal data concerning health or sexual life shall not be processed unless domestic law 

provides appropriate safeguards. The same shall apply to personal data relating to criminal 

convictions173;  

▪ Personal data undergoing automatic processing shall be: obtained and processed fairly and 

lawfully; stored for specified and legitimate purposes and not used in a way incompatible 

with those purposes; adequate, relevant and not excessive in relation to the purposes for 

which they are stored; preserved in a form which permits identification of the data subjects 

for no longer than is required for the purpose for which those data are stored174; 
▪ Any person shall be enabled: to establish the existence of an automated personal data file, 

its main purposes, as well as the identity and habitual residence or principal place of 

business of the controller of the file; to obtain at reasonable intervals and without excessive 

delay or expense confirmation of whether personal data relating to him are stored in the 

automated data file as well as communication to him of such data in an intelligible form; to 

obtain, as the case may be, rectification or erasure of such data if these have been processed 

contrary to the provisions of domestic law giving effect to the basic principles set out in 

Articles 5 and 6 of this Convention; to have a remedy if a request for confirmation or, as 

the case may be, communication, rectification or erasure as referred to in paragraphs b and 

c of this article is not complied with175.  
 

Additional Protocol to the Convention176 provides that each Party shall provide for one or more 

authorities to be responsible for ensuring compliance with the measures in its domestic law. To this 

end, the said authorities shall have, in particular, powers of investigation and intervention, as well 

as the power to engage in legal proceedings or bring to the attention of the competent judicial 

authorities violations of provisions of domestic law giving effect to the principles mentioned in 

paragraph 1 of Article 1 of this Protocol. Each supervisory authority shall hear claims lodged by 

any person concerning the protection of his/her rights and fundamental freedoms with regard to the 

processing of personal data within its competence. 

 

Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice 

provides that anonymity and protection of personal data in relation to the mass media may be 

necessary for the child. In this respect, special mention should be made of the Council of Europe 
Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data 

(ETS No. 108). As in the case of the ECHR, children enjoy all rights under this convention even 

though it does not explicitly refer to children’s rights. Additionally, its Article 6 provides for 

special safeguards when it comes to sensitive data, such as personal data related to criminal 

convictions. Other categories of data could be defined as sensitive by domestic law or treated as 

such by public authorities allowing for the better protection of children’s privacy. By way of 
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example, one instrument lists the following categories: disciplinary proceedings, recording cases of 

violence, medical treatment in school, school orientation, and special education for disabled people 

and social aid to pupils from poor families177. 

 
Member states should stipulate limited access to all records or documents containing personal and 

sensitive data of children, in particular in proceedings involving them. If the transfer of personal 

and sensitive data is necessary, while taking into account the best interests of the child, member 

states should regulate this transfer in line with relevant data protection legislation178.     

 

General legal safeguards  

According to the General Administrative Code, everyone may gain access to official 

documents kept by an administrative agency, and obtain a copy thereof, unless such 

documents contain state, professional, commercial, or personal data179. The Code provides: 

▪ A public servant involved in an administrative proceeding is not authorized to 

disclose or use for unofficial purposes any secret information that was obtained or 

created during the administrative proceeding. 180 

▪ The definition of personal data and relations associated with their protection and 

processing shall be governed by the Law of Georgia on Protection of Personal 

Data.181   

▪ A public institution is obliged based on the written consent to provide another public 

institution with the personal data based on the consent.182 

▪ Everyone shall have the right to be aware of: the presence of absence of his/her 

personal data in the public database, as well as the procedure for accessing them; the 

category of persons entitled to access data in the public database.183 

▪ A public institution is obliged not to disclose personal data without consent of the 

person or without cases determined under the law without a justified court decision.184 

▪ The right to have access to the document of administrative proceeding containing 

personal data is ensured by the court decision.185 

▪ The chairperson of a hearing is authored to declare administrative legal proceeding 

closed to maintain confidentiality of personal data.186   

 

The Code does not apply to the activities of the bodies of the executive authority related to: 

criminal prosecution and criminal proceedings against a person having committed a crime; 

operative-investigative activities; enforcement of court decision that entered legal force.187 

The Chapter 3 of the Code regarding the freedom of information also applies to the judicial 

authorities of Georgia.188  
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According to the Code, a “personal data” is any information connected to a natural 

person, who can be identified by any physical, physiological, psychological, economic, 

cultural or social features and does not include special category data. The Code 

provides several important guarantees for the protection of personal data: prohibition 

of misuse or disclosure of secret information (including personal) by the public servants, 

exchange of personal data between the public entities only in written form and based on 

the consent, right of a person to be aware of his/her personal information, closing 

hearing for the purpose of protection of personal data. This Code does not provide 

other important principles of creation, processing, storage and management of 

children`s personal data, such as: legitimate purpose, legality and fairness, length, 

safety, storage conditions and information safety.  

 

According to the Code, matters concerning children in administrative proceedings 

include: referral mechanism (Experts` Group at the Ministry of Education) related to 

children with “anti-social behavior” and those who infringed the law under the age of 

criminal responsibility; issues regarding state or municipal social assistance; measures 

for protecting children from violence (separation of the child from the family as a 

measure of last resort); issues related to medical intervention (for example, psychiatric 

treatment, etc.) and any other matters under the jurisdiction of state or municipal 

bodies and which directly or indirectly concern children`s rights. 

 

Therefore, it is recommended to amend the respective laws in order to provide a 

comprehensive, child-sensitive approach for the protection of personal data of children 

involved in administrative or judicial proceedings. Particular attention should be paid 

to regulation of access to information, safety of information, effective complaint 

mechanism in case of violation of confidentiality and etc.  

 

The purpose of the Law on Personal Data Protection is to ensure protection of human 

rights and freedoms, including the right to privacy, in the course of protection of personal 

life.189 According to the law personal data is any information connected to an identified or 

identifiable natural person. A person can be identified directly or indirectly, in particular by 

an identification number or by any physical, physiological, psychological, economic, cultural 

or social features specific to this person.190. The law does not apply: data processing for 

court proceedings as far as it may prejudice the proceedings before the final decision of the 

court;191; to processing of data by media for public information, also to processing of data in 

the fields of art and literature, (but is obliged to ensure the protection of secrecy of data)192; to 

data processing if the issue is directly and specifically regulated under the Criminal 

Procedure Code of Georgia or the Law of Georgia on Operational and Investigative Activities 

or other special laws.193  
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Special categories of data is data connected to a person’s racial or ethnic origin, political 

views, religious or philosophical beliefs, membership of professional organizations, state of 

health, sexual life, criminal history, administrative detention, putting a person under restraint, 

plea bargains, diversion, recognition as a victim of crime or as a person affected, also 

biometric and genetic data that allow to identify a natural person by the above features;194  

Special category data processing is prohibited without the consent, except the following 

cases: 195  

 

▪ data processing is necessary to protect the vital interests of a data subject or a third 

person and when the data subject is physically or legally unable to give his/her 

consent to data processing;    

▪ the data are processed for public health protection, health care or protection of health 

of a natural person by an institution (employee), and if it is necessary to manage or 

operate the health care system;  

▪ the data are processed for organization of personal files and registry of 

defendants/convict, for the purpose to review individual planning of serving the 

sentence by a convict or/and conditional early release from serving the sentence by a 

convict or substitute of unserved sentence with lighter form of punishment.  

 

It is important to note that the law does not include specific provisions regarding the 

protection of personal data of children. Therefore, it is recommended to amend the laws 

in order to regulate the protection and processing of personal data related to children`s 

placement in alternative care, family disputes, children seeking shelter/asylum, 

education, healthcare, administrative sanctions and also cases regarding the commission 

of actions determined under the Criminal Code of Georgia by the children who has not 

reached minimum age of criminal responsibility.    

 

The aim of the Law of Georgia on Information Security is to promote the efficient and 

effective maintenance of information security, define rights and responsibilities for public 

and private sectors in the field of information security maintenance and identify the 

mechanisms for exercising state control over the implementation of information security 

policy.196 The Law defines critical information system as the information system whose 

uninterrupted operation is essential to national defense and/or economic security, as well as to 

normal functioning of the state authority and/or society.  

 

The meaning of “normal functioning of the society” is not clear, but it might include the 

protection of personal data of children, which at the end serves the welfare of children, 

as members of the society. It is recommended to give additional thoughts to this law and 

overall legislation on this matter and to dedicate separate chapter to the specific 

guarantees for the security of personal data of children. As discussed, there are several 

laws concerning the personal data protection and none of them explicitly outlines 

specific provisions on children.  
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Children`s personal data protection in EU countries 197 
In 26 jurisdictions procedures exist to ensure that the records of children are kept strictly 

confidential and closed to third parties. In 18 countries these procedures exist in all areas of law. Of 

the jurisdictions which have such provisions, they apply most frequently in the areas of: placement 

into care; in family matters, in asylum matters, in health matters; in migration and education 

matters; in employment administrative sanctions; In 19 countries the provision applies least 

frequently in the area of criminal offences committed below MACR.  

 

Protection of Personal Data of Children in Civil and Administrative Legal Proceedings  

Civil Procedural Code198 determines that a judicial mediation process is confidential and a 

mediator and party may not disclose the information they learned in mediation 

proceedings.199 Hearing may be closed, based on a substantiated petition of a party. 200   

 

According to the Administrative Procedural Code201 a judge is authorized to close the case 

hearing based on the initiative of a party or own discretion when hearing the measures for the 

protection of a child from violence.202 A judge reviews a case of involuntary psychiatric 

treatment at a closed session.203 Placement at the boarding school shall be heard at the closed 

session.204  

 

The Code does not refer to any other special protection guarantees regarding the 

confidentiality of the personal data of children participating in court proceedings. The 

legislation shall include relevant measures and unified standards in all fields for the 

protection of personal data and reputation of a child and to avoid dissemination of such 

information, including through media, which might cause identification of a child 

participating in legal proceedings.205   

 

Protection of Personal Data in General Education System  

Law on General Education determines that during collecting and storing personal data of 

pupils schools shall be obliged to observe the requirements of the General Administrative 

Code of Georgia. Schools are entitled to require pupils to undergo medical examination on 

diseases, alcohol and drugs.206 One of the functions of the LEPL Education Management 

Information System is to register pupil’s personal data.207   

 

                                                           
197 Summary of contextual overviews on children’s involvement in civil and administrative judicial proceedings in the 28 
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205 Please see: Council of Europe Convention on Action against Trafficking in Human Beings (16.05.2005) 

/Ratified by Georgia 14.03.2007; Guidelines on Justice in Matters involving Child Victims and Witnesses of 
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It is clear that school shall observe the requirements set by the general Administrative 

Code when processing personal data, including special category (health) data. However, 

this Code does not provide such important principles as: legitimacy, fairness, length, 

storage conditions safety and security, access to information within the responsible 

public entity and etc. The Code only applies to the personal information and not the 

protection of data of special category.  

 

The administrative entity, in particular group of experts at the Ministry of Education 

and Science of Georgia and at later stage court according to the administrative legal 

proceedings is authorized to make a decision on measures of transfer of juveniles with 

anti-social behavior, including, transfer to another school or boarding school. The laws 

do not provide any safeguards or measures for the protection and security of personal 

data.  

 

Protection of Personal Data of Children in Healthcare System  

As we discussed above the Law of Georgia on the Personal Data Protection allows processing 

of special category data regarding the state of health without the consent. In addition the same 

law determines the rule for processing of all types of personal data and gives right to any 

person to request to delete or destroy illegally processed data about themselves, but the law 

leaves room for certain entities to collect, store and issue such data without any regulation 

and without informing the subject of data. 

 

The legislation regulating the healthcare includes only general provisions and cannot provide 

the guarantees for the protection of healthcare data, especially for the protection of children`s 

personal information. In particular:  

 

▪ The laws on healthcare, patient’s rights and psychiatric care do not include the 

definition of personal data and special category data. The Law on Healthcare 

determines medical confidentiality about a patient's physical, mental status, his/her 

public or work-related activities, or family or private life that a doctor or other 

medical personnel obtain while carrying out their professional activities, including the 

doctor`s visits, as well as the circumstances of death”208.  

▪ Law of Georgia on Healthcare provides that medical workers and all employees of a 

medical institution are obliged to observe medical confidentiality, except in cases 

when a relative or a legal representative of a deceased person, a court, or investigatory 

bodies demand disclosure of confidential information, or when this is necessary to 

ensure public safety or to protect other people's rights and freedoms.209 This norm 

allows large scope of interpretation and gives the right to the employee of medical 

institution to decide the disclosure of medical secret in case they consider it is 

necessary for the protection of rights of others, for instance: protection of people from 

contagious disease, disclosure of the health status of a concrete person which 

constitutes violation of the person`s right to privacy.  
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▪ The same provisions are repeated in the Law on Patient Rights providing that 

disclosure of confidential information is allowed with or without patient`s consent in 

case the non-disclosure of information poses a risk to the life and/or health of third 

persons or is determined by the law. Only relevant state entities shall be provided with 

the information regarding the possible fact of domestic violence in order to protect the 

rights and interests of a patient.210 The provision underlines that only competent 

agencies are informed about the domestic violence and other type of confidential 

information can be provided to non-authorized third parties without the consent of a 

patient in case medical personnel consider it to be necessary for the protection of 

health and life of third persons.  

 

▪ Law on Psychiatric Care determines that disclosure of information is possible with 

the consent of the patient or his/her legal representative, and/or by a court ruling.211 

Confidential information may also be disclosed without the consent if the life and/or 

health of a patient or a third party are threatened.212  

 

 

It has to be noted once more that according to the legal standards of the Council of 

Europe the protection of personal data of children, restriction of access to the data, 

especially data regarding the health and medical interventions, are very important. The 

European Court of Human Rights also sets high standard for the protection of personal 

data by the state institutions.  Therefore, it is recommended to revise the discussed laws 

and establish stronger guarantees for the protection of children`s personal data 

concerning their health and medical interventions.  

 

In the Case of Avilkina and Others vs. Russia213, ECHR established a violation of the right to 

private and family life against a two-year old girl by unjustified disclosure of confidential medical 

data.  

 
In 2007 a St Petersburg Deputy City Prosecutor asked that all medical institutions report every 

refusal of a blood transfusion by Jehovah’s Witnesses. The Applicants` medical records were 

disclosed to a prosecutor’s office after she refused the use of foreign blood for surgical treatment in 

a state hospital. In subsequent court proceedings, the domestic courts found the disclosure of the 

applicant’s medical data to have been lawful. Recalling that the protection of personal data, 

including medical information, was of fundamental importance to the enjoyment of the right to 
respect for private life, the Court acknowledged that the interests of a patient and the community as 

a whole in protecting the confidentiality of medical data might be outweighed by the interests of 

investigating crime and in the publicity of court proceedings. The competent national authorities 

also enjoyed a margin of appreciation in this area, whose scope depended on the nature and 

seriousness of the interests at stake and the gravity of the interference.  

 
However, the applicants were not suspects or accused in any criminal proceedings and the 

prosecutor was merely conducting an investigation into the activities of a religious organisation in 

response to complaints received by his office. Nor did the medical facilities where the applicants 
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underwent treatment report any instances of alleged criminal behaviour on the part of the 

applicants. In particular, it had been open to the medical professionals providing treatment to the 

second applicant, who was two years old at the material time, to apply for judicial authorisation for 

a blood transfusion had they believed her to be in a life-threatening situation. In fact, there were 

other options available to the prosecutor to follow up on the complaints he had received, such as 

trying to obtain the applicants’ consent for the disclosure of their medical data or questioning them 

about the matter. Despite this, the prosecutor had chosen to order the disclosure of their 

confidential medical information without giving the applicants any notice or opportunity to object 

or appeal. 

 

 

3.3.3. Specialization of professionals and multidisciplinary approach 

Council of Europe Convention on Protection of Children against Sexual Exploitation and 

Sexual Abuse214  requires each Party shall take the necessary legislative or other measures to 

encourage awareness of the protection and rights of children among persons who have regular 

contacts with children in the education, health, social protection, judicial and law-enforcement 
sectors and in areas relating to sport, culture and leisure activities.  Each Party shall take the 

necessary legislative or other measures, in conformity with its internal law, to ensure that the 

conditions to accede to those professions whose exercise implies regular contacts with children 

ensure that the candidates to these professions have not been convicted of acts of sexual 

exploitation or sexual abuse of children.  

 

Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice 

provides that all professionals working with and for children should receive necessary 

interdisciplinary training on the rights and needs of children of different age groups, and on 

proceedings that are adapted to them. Professionals having direct contact with children should also 

be trained in communicating with them at all ages and stages of development, and with children in 

situations of particular vulnerability. A common assessment framework should be established for  
professionals working with or for children (such as lawyers, psychologists, physicians, police, 

immigration officials, social workers and mediators) in proceedings or interventions that involve 

or affect children to provide any necessary support to those taking decisions, enabling them to best 

serve children’s interests in a given case215. 

  

 

Professional specialization in juvenile justice was first introduced in the criminal justice 

system. The Juvenile Justice Code216 prescribes that all persons dealing with minors in 

conflict with the law, child victims and child witnesses shall be specialized in juvenile 

justice. 

Council of Europe`s Recommendation to the State Parties: consider the establishment of a 

system of specialised judges and lawyers for children and further develop courts in which both 

legal and social measures can be taken in favour of children and their families217.  

 

 

The law does not require specialization of professionals who work with children in areas of 

civic and administrative justice, which cover a wide range of issues and practically all 

areas/sectors except for the criminal justice. Mandatory specialization should be introduced 

widely in a way that in addition to the criminal justice system will encompass civil and 
                                                           
214 The Convention adopted on 25.10.2007 / Georgia ratified the Convention on 23.09. 2014. Art. 5 
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administrative court proceedings as well as proceedings in administrative bodies and 

alternative dispute resolution mechanisms, such as court-annexed mediation.    

According to the international standards218 the institutional system of specialization of 

professionals shall ensure lifelong teaching/trainings in communication skills (child 

psychology, child-friendly language) for all professionals working with children (lawyers, 

judges, mediators, social workers and other experts, who may take part in multidisciplinary 

assessment or/and psycho-social and medical assistance/rehabilitation processes related to 

children). The training shall aim to improve knowledge of how to work with children, as well 

to develop/improve particular skills and adequate approaches and values.  

 
For several years now, the Flemish Bar Association and its Youth Lawyer Commission has 

been offering its members a two-year course on children’s rights. The legal information is 

complemented with basic training in child psychology and development and practical training such 

as communicating with children. Attendance of all modules is obligatory in order to obtain a 

certificate as a “youth lawyer”. In 2010, some 400 youth lawyers were trained219.  

  

 

As for the multidisciplinary approach, in cases involving children, judges and other legal 

professionals shall make decisions based on advice and support of representatives of other 

professions, especially when assessing the best interests of the child, possible harmful 

effects of participation in a process on the child, etc. 

Multidisciplinary approach to safeguard the rights of children in judicial proceedings220 

In 16 jurisdictions there is a legal obligation to obtain a comprehensive understanding of the child 

involved in civil or administrative judicial proceedings by assessing his or her legal, psychological, 

social, emotional, physical and cognitive situation. In most cases, such a multidisciplinary approach 

is applied through the adoption of a formalized operational cooperation procedure between judicial 

authorities and professionals working with or for children in different government departments. 

 

After reviewing the jurisdictions where a legal obligation to adopt a multidisciplinary exists, this 

section considers three ways in which the multidisciplinary approach is applied: by adopting 

formalized cooperation procedures between judicial authorities and professionals working in 

different disciplines; by adopting measures which facilitate interactions between criminal, civil 

and/or administrative judicial proceedings (in cases which span these jurisdictions); and by adopted 

common assessment frameworks for all professionals working with or for children in civil and 

administrative proceedings. 

Austria221 

Section 138 of the General Civil Code of Austria establishes that the child’s welfare should be the 
guiding principle in all matters regarding children, including their involvement in all judicial 

proceedings. The General Civil Code identifies as general principles that should determine the 

child’s welfare: 

▪ Safety and protection of the physical and psychological integrity of the child; 

▪ The appreciation and acceptance of the child by the parents; 

▪ Promotion of the talents, abilities, interests and development of the child; 

▪ Consideration of the views of the child in accordance with the child’s understanding and 

ability to form opinions; 
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▪ Avoiding any harm that the child might suffer through the implementation and enforcement 

of a measure against his/her will; 

▪ Avoiding any danger, assault or violence to the child; 

▪ Ensuring meaningful contacts of the child with both parents; 

▪ Avoiding conflicts of loyalty and guilt of the child; and,  

▪ Respect for the rights and interest of the child, the living conditions of the child, his/ her 

parents and other surroundings. 

 
 

Multidisciplinary approach to child witnesses and child victims 

In Iceland, Norway and Sweden, cases of abuse and violence against children are dealt 

with in so-called “children’s houses”. Professionals from social services, forensic medical 

experts, pediatricians, the police and prosecutors’ offices work together. They allocate the 

different tasks to be carried out. An interview with the child is carried out by a specialist 

with the possibility of a third party listening in by video link in an adjacent room. There 

are also possibilities for medical examination and psychological counselling in these 

houses. 

 

It is recommended to develop legislative amendments to the civil and administrative law 

(substantive and procedural) that would require both administrative bodies and courts 

to apply a multidisciplinary approach to cases involving children.  The law shall require 

a multidisciplinary approach to child victims and child witnesses during interviews as 

well as in the processes of short and long-term assistance and rehabilitation. However, it 

is important to develop a unified system for these purposes.  

3.3.4. Child-friendly judicial proceedings 

Council of Europe Guidelines on Child-Friendly Justice provides that the principles of the 

Child-friendly justice during judicial proceedings requires the following safeguards and 

guarantees: 

▪ Access to court and to the judicial process: As bearers of rights, children should have 

recourse to remedies to effectively exercise their rights or act upon violations of their 

rights. The domestic law should facilitate where appropriate the possibility of access to 

court for children who have sufficient understanding of their rights and of the use of 

remedies to protect these rights, based on adequately given legal advice. Any obstacles to 

access to court, such as the cost of the proceedings or the lack of legal counsel, should be 

removed222. No age limit is set in these guidelines, as it tends to be too rigid and arbitrary 

and can have truly unjust consequences. The capability, maturity and level of 

understanding are more representative of the child’s real capacities than his or her age223; 

▪ Legal counsel and representation: Children should have the right to their own legal 

counsel and representation, in their own name, in proceedings where there is, or could 

be, a conflict of interest between the child and the parents or other involved parties. 

Lawyers representing children should be trained in and knowledgeable on children’s 

rights and related issues, receive ongoing and in-depth training and be capable of 

communicating with children at their level of understanding. Children should be 

considered as fully fledged clients with their own rights and lawyers representing 

children should bring forward the opinion of the child. In cases where there are 

conflicting interests between parents and children, the competent authority should 

appoint either a guardian ad litem or another independent representative to represent the 

views and interests of the child. Adequate representation and the right to be represented 
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independently from the parents should be guaranteed, especially in proceedings where 

the parents, members of the family or caregivers are the alleged offenders224; 

▪ Right to be heard and to express views: Judges should respect the right of children to 

be heard in all matters that affect them or at least to be heard when they are deemed to 

have a sufficient understanding of the matters in question. Means used for this purpose 

should be adapted to the child’s level of understanding and ability to communicate and 

take into account the circumstances of the case. Children should be consulted on the 

manner in which they wish to be heard. Children should be provided with all necessary 

information on how effectively to use the right to be heard. Judgments and court rulings 

affecting children should be duly reasoned and explained to them in language that 

children can understand225.  

▪ Avoiding undue delay: In all proceedings involving children, the urgency principle 

should be applied to provide a speedy response and protect the best interests of the child, 

while respecting the rule of law. In family law cases (for example parentage, custody, 

parental abduction), courts should exercise exceptional diligence to avoid any risk of 

adverse consequences on the family relations. When necessary, judicial authorities 

should consider the possibility of taking provisional decisions or making preliminary 

judgments to be monitored for a certain period of time in order to be reviewed later. In 
accordance with the law, judicial authorities should have the possibility to take decisions 

which are immediately enforceable in cases where this would be in the best interests of 

the child226.  

▪ Organization of the proceedings, child-friendly environment and child-friendly 

language: In all proceedings, children should be treated with respect for their age, their 

special needs, their maturity and level of understanding, and bearing in mind any 

communication difficulties they may have. Before proceedings begin, children should be 

familiarized with the layout of the court or other facilities and the roles and identities of 

the officials involved. Interview methods, such as video or audio-recording or pre-trial 

hearings in camera, should be used and considered as admissible evidence227. 
▪ Evidence/statements by children: Interviews of and the gathering of statements from 

children should, as far as possible, be carried out by trained professionals and when more 

than one interview is necessary, they should be carried out by the same person. 

Audiovisual statements from children who are victims or witnesses should be 

encouraged, while respecting the right of other parties to contest the content of such 

statements. Interview protocols that take into account different stages of the child’s 

development should be designed and implemented to underpin the validity of children’s 

evidence. These should avoid leading questions and thereby enhance reliability. A 

child’s statements and evidence should never be presumed invalid or untrustworthy by 

reason only of the child’s age228. 

 

 

a) Children in Civil Judicial Proceedings  
 

 

Legal capacity of the child  

According to the Civil Code legal capacity or the ability of a natural person to fully and 

independently acquire and exercise civil rights and duties arises upon attainment of the age 

18. A minor under the age of 7 is considered as having no legal capacity229 while a minor 
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between age of 7 and 18 has limited legal capacity230. These norms also apply to the 

procedural capacity of children in both civil and administrative proceedings. 

The Civil Code of Georgia does not establish a uniform standard with respect to the child’s 

right to participation. For certain cases it requires the child’s consent while stipulating his/her 

age, for other cases the Code merely calls for consideration of the child’s wishes. In cases 

when the parent abuses his/her rights, the Code allows the child to apply to the court 

independently. More specifically: the Code requires consent of children over the age of 10 

with respect to the following issues: change of family name231; adoption232; change of the 

adopted child’s name233; registration of adoptive parents in the adoptee’s birth record 

document234.  When reinstating a person’s parental rights and duties, the court considers the 

desire of the child, provided he/she has attained the age 10235. However, the same rule does 

not apply to the consideration of deprivation of parental rights236. From the age 14 a minor 

may independently apply to the court if a parent fails or improperly fulfils the duties related 

to upbringing and education of the child, or abuses his/her parental rights237.  

The Civil Code does not provide for consideration of the child’s views on a number of 

important issues such as:  decisions on the child’s place of residence in case of 

disagreement between the parents238; decisions on the child’s interaction with the parent, with 

whom he/she does not reside239; decisions on the child’s interaction with grandparents240; 

decisions on the return of the child to the parents241.      

The Civil Procedure Code of Georgia provides for several procedural protections for the 

child’s right to participation, more specifically: rights and statutory interests of minors are 

protected in the court by their parents. Also, the court is obliged to involve minors aged 

between 7 and 18 years in such cases242. For children younger than 7 years of age the court 

may, on a motion of a legal representative, involve the minor in proceedings243. The plaintiffs 

are exempt from court fees in claims concerning violations of the minors’ rights244. 

The meaning of the term “involvement” and the status of the minor in proceedings is 

unclear. It depends an individual judge to interpret and decide this issue. This does not 

provide a guarantee for the child’s right to be heard and give due weight to his/her 

views as guaranteed by the Convention.    

In civil legal relations, the child’s access to court fully depends on the parent except for 

the cases of abuse of parental rights. The Code does not provide the right of the child to 

apply to the court, if there is a disagreement between him/her and the parent or the 

other legal representative on the issue of protection of his/her rights vis-à-vis third 

parties.   

                                                           
230 Article 14 
231 Article 1196.2 
232 Article 1255.1, 1256 
233 Article 1257.2 
234 Article 1258 
235 Article 1209.2 
236 Article 1206 
237 Article 11981, 1206 
238 Article 1201 
239 Article 1198, 1202 
240 Article 1203  
241 Article 1204 
242 Article 81.3 
243 Article 81.5 
244 Article 46.1 “e” 



 

46 
 

 

Discretionary authority of the judge to remove age barriers 

In Belgium and Czech Republic, a judge can receive a claim from a child of any age if he/he 

assumes: the child is fully aware of his/her rights and is able to independently initiate a 

proceeding and/or there is a conflict of interests between the child and the parents or there is 

an absolute urgency to fila a complaint for the protection of the right of the child. Similar 

rule is applied in the UK for children from the age of 12.   
 

Right to legal counsel, legal assistance and representation 

In 24 jurisdictions, where there are potential conflicts of interest between the child and parents, 

children have the statutory right to counsel and representation in their own name. The right most 

frequently applies in the area of family and placement in care. The right applies most frequently to 

child plaintiffs and defendants245. 

 

 

According to the Civil Procedure Code, a child of 14 and older has a right to apply to the 

court for the protection of his rights and legitimate interests. The court designates a special 

procedural representative. A minor has a right to disagree with his/her procedural 

representative and defend himself/herself on his/her own. The court is obliged to engage the 

Guardianship and Custodianship Authority in such cases246. According to the Civil Code, the 

child has a right to independently apply to the court against his/her parents in case of 

domestic violence. The law does not provide the child with a right to independently apply to 

the court in other cases when the child understands his/her rights and does not agree with a 

parent on the protection of this right or in case of other conflicts of interests.        

Anyway, it is practically impossible to exercise the right to independently apply to the 

court from the age of 14 in the absence of child-friendly procedures and support 

mechanisms guaranteed by the national laws. Therefore, it is recommended to revise the 

law in order to create legal safeguards for children, remove age and other barriers and 

establish child-friendly procedures and support.  

 

b) Child in administrative proceedings 

   

The Administrative Procedure Code establishes administrative proceedings for cases 

involving children’s participation in violence, transfer of children exhibiting anti-social 

behavior to boarding schools, and involuntary psychiatric treatment.   

Referral of minors exhibiting antisocial behavior 

The Law on General Education provides the referral mechanism for minors aged 12 years and 

older with anti-social behavior to different cultural and educational programs. It also 

envisions measures, such as engagement in activities, transfer to other schools or boarding 

schools247. While reviewing the issue, the Group of Experts hears the applicant, the minor, 

the parent, a social worker, and other persons, if needed248. A transfer to a boarding school is 

applied as an exceptional measure and/or in cases where a child who has attained 10 years 
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has committed an act envisioned in the Criminal Code249. A decision made by the Group of 

Experts to apply other measures or to transfer a minor to a boarding school with the parents’ 

written consent, is not subject to appeal250.  

The law provides that an administrative body (the Group of Experts) makes decisions 

based on the child’s best interests. The body is obliged to hear the child and consider 

results of the bio-psycho-social assessment of the minor. However, the law does not 

provide procedural guarantees for hearing the child and giving due weight to his/her 

views in accordance with his/her age and maturity. Also, these norms limit the right of 

the child to appeal a decision of the Administrative Body. More specifically, a) the child 

does not have a right to appeal a decision of the Administrative Body (for example, 

placement to another school) independently or with the assistance of a representative; 

b) the child does not have a right to appeal the decision of the Group of Experts to 

transfer him/her to a boarding school, if he/she does not share the parents’ consent on 

this issue. Correspondingly, this inconsistency needs to be addressed and the child 

should be fully provided with the right to participation and the right to access appeal 

mechanisms in order to defend his/her rights independently or through representation 

on his/her behalf.  

As for the transfer of the child of the aged 10 and older to a boarding school, this measure 

shall be applied in exceptional cases. If the minor’s legal representative does not agree with 

this measure in writing, the Group of Experts files a motion in court251. 

According to the rule established in the Administrative Procedure Code, court hearing is 

applicable to cases in which: a) the Group of Expert files a motion to transfer a minor to a 

boarding school or to extend his stay there252; b) a minor’s legal representative appeals the 

decision of the Group of Experts to transfer the minor to a boarding school, when a child who 

has not reached the age of criminal responsibility253 has committed a grave or   particularly 

grave crime.  

The major aspects of court hearings: 

▪ Filing a complaint to the court against the decision of the Group of Experts to send a 

minor to a boarding school does not suspend the decision254. 

▪ The case is heard in camera which can be attended by the applicant, the minor, his/her 

parents, representatives of the Guardianship and Custodianship Authority, members 

of the Group of Experts, a social worker, the minor’s defense lawyer, and other 

individuals invited by the court. The failure of the parties to appear in court does not 

prevent a court hearing. Only Tbilisi City Court considers cases related to the transfer 

of minors to a boarding school. A decision rendered by the Tbilisi City Court may be 

appealed at Tbilisi Court of Appeals within 10 days255.  

▪ A minor has a right to refuse to give explanations in court as well as to require 

presence of a defense lawyer, parent/legal representative256. 
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▪ Only a specialist working at the boarding school can apply to the Group of Experts 

with a request to terminate the minor’s stay at the boarding school or to suggest other 

changes257.  

The Administrative Procedure Code does not provide for primary consideration of 

the child’s best interests and legal justification of decisions based on this principle. It 

is not required to hear the child and adequately consider his/her views (absence of 

the parties in court proceedings is not a reason to postpone/cancel the court 

hearing); additional involvement of specialists is not required; the child does not 

have a right to apply to the court (or/and the Group of Experts) independently or 

through a representative with a request to revise the decision on his/her transfer to 

the boarding school (semi-closed facility for children with anti-social behavior or 

those who committed a crime before attainment of the age of criminal responsibility) 

or to terminate or change the terms of his/her stay (only a boarding school is entitled 

to apply to the Group of Experts with such a request).  

Furthermore, the Group of Experts considers a case in Tbilisi. The cases are 

considered by Tbilisi City Court and Tbilisi Court of Appeals. This creates a barrier 

for accessibility for children living in areas remote from Tbilisi.  

Guidance and support measures for children and their families by specialised services are 

available in 18 jurisdictions. The specialized services support the family to avoid adverse 

consequences of the judicial proceedings on their family relations258.   

Besides the legal representative (i.e. parent/guardian), who is foreseen as the child’s key 

support person in all jurisdictions, other types of support providers which children have a right 

to include259: 

▪ Social workers / social services; 

▪ Specialised institutions which includes the Children’s Legal Advisor and the 

Children’s Guardian. These specialized institutions primarily assist children in the area 

of family and placement into care; In some countries, there are also separate 

specialized institutions working with children in other areas of law; 

▪ Representative (not necessarily legal representative) chosen by the child; 

▪ Representative (not necessarily legal representative) chosen by the court; 

Providing children with legal remedies and compensation for violation of rights or failure 

to act260: 

▪ Right of the child, the child’s legal representative or other entities (e.g. social services) 

to appeal court decisions involving children; 

▪ Legal obligation to secure the right of a child, or the child’s legal representative on 
his/her behalf, to claim compensation for damages caused by violation of rights; 

▪ Right of the court or the child involved in judicial proceedings to take action when a 

conflict of interest arises between the child and his/her parents; and, 

▪ Provision of support to children and/or their legal representative with support to access 

remedies and compensation 

 

b.a) Administrative proceedings: protecting children from violence  
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The Law on Domestic Violence, Protection and Support of Victims of Domestic Violence 

says that in the case of violence against a minor, the latter shall be separated from the 

abusive parent or another legal representatives or any other abuser on the basis of a 

restraining order issued by police or a decision made by a social worker261.  

The Administrative Procedure Code provides procedural rules for cases of violence 

against a child, such as application to the court, limitation of parental rights and decision-

making and an appeal of decisions concerning separation of the child from the parent262. 

A victim, his/her family member, and for minors the Guardianship and Custodianship 

Authority can apply to the court. The law says that at every stage of administrative 

proceedings, including interrogation, the best interests of the minor have to be considered, 

according “to his/her age and the level of development”263.   

A judge decides to abolish a decision on separation of the child or to refuse an application 

for abolishing a decision on separation of the child based on his/her inner conviction. 

The parties are informed about the decision in 24 hours from the moment when it is 

rendered264. The decision is subject to appeal at the Court of Appeals in 3 days from the 

moment when a substantiated decision is delivered to a party.  

“Consideration of the child’s best interests in accordance to his/her age and the level 

of development” is not consistent with the normative meaning of the Convention, 

because the best interests have to be assessed holistically, based on the thorough 

consideration of the child’s development and needs. As for the consideration of “the 

age and the level of development”, this is the normative meaning of the right to hear 

the child’s views. More specifically, the state has an obligation to apply 

communication means and other mechanisms consistent with the age and level of 

development of the child, in order to property hear and consider the child’s views. 

Correspondingly, the statute should include clearer wording.  

The law states that the judge makes a decision based on his/her inner belief. This is 

not enough for rendering a decision without considering the child’s best interests 

and hearing his/her views. The Law on Common Courts says that “a judge shall be 

independent in his/her activity. The judge shall assess facts and make decisions only 

according to the Constitution of Georgia, universally accepted principles and 

standards of international law, other laws and his/her inner conviction265”.  

A decision should correspond to the child’s best interests and also adequately 

consider the child’s views on the circumstances of the case and his/her future life 

(alternative place of residence, interaction with a parent/family, etc.) If it is 

impossible to hear a child because of emergency, this has to be done at the first 

opportunity.  

  

Council of Europe Guidelines on Child-Friendly Justice provides that children, 
including young children, should be included in decision-making processes, in a manner 

consistent with their evolving capacities. They should be provided with information about 

proposed treatments and their effects and outcomes, including in formats appropriate and 

accessible to children with disabilities. Physicians and health-care facilities should provide 

clear and accessible information to children on their rights concerning their participation in 
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pediatric research and clinical trials. They have to be informed about the research, so that 

their informed consent can be obtained in addition to other procedural safeguards266. 

 

 

b. b) Administrative procedure: involuntary psychiatric treatment 

The Law on Psychiatric Care establishes that involuntary hospital-based psychiatric 

treatment is provided when a person is unable to make a conscious decision due to a 

mental disorder and he/she cannot receive care without being hospitalized, also, when a 

patient’s or other individuals’ life and/or health are in danger or the patient may cause 

significant material damage to oneself or others267.  

The administrative body, the Commission of Psychiatrists makes a preliminary 

decision on involuntary psychiatric treatment. At the next stage the court considers 

the case according to the administrative procedure, more specifically268: 

▪ A patient’s consent is not required in cases where involuntary psychiatric care is 

prescribed. The decision is made by a certified doctor. 

▪ Within 48 hours from the moment of the patient’s hospitalization the Commission 

studies the issue and makes a decision by majority of votes. Nothing is written 

about the patient’s participation in the process.    

▪ The court is obliged to make a decision in 24 hours. The patient’s participation in 

deliberations is required. The patient’s legal representative represents his/her 

interests. In the absence of such, the patient’s interests can be represented by a 

relative or a lawyer from the State Legal Aid Service.   

▪ Involuntary psychiatric treatment is provided for the period of 6 months. 

However, the Commission of Psychiatrists may apply to the court with a request 

to extend this period for unlimited time until the need for treatment is eliminated. 

▪ The patient or his/her legal representative, a relative or the management of the 

psychiatric institution can appeal the court decision on the patient’s 

hospitalization269.  

The law does not provide adequate legal defense guarantees related to the minor’s 

participation and access to appeal mechanisms and courts. More specifically: 

▪ The patient’s participation is not required when psychiatrists make a 

decision concerning his/her hospitalization and extending the term of his/her 

stay at the hospital; 

▪ The patient’s participation in court hearings is required. However, the norm 

does not provide specific guarantees for his/her participation, such as a rule 

for hearing and considering his/her opinion through the appropriate 

communication mechanisms and other means of support. Also, nothing is 

said about the capacity of the court to engage other experts and specialists to 

hear an alternative view and apply a multidisciplinary approach. It is true 

that an alternative examination can be provided on a party’s request.  

However, it is important to equip a judge with a right to order state-funded 
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alternative examination on his/her own initiative in cases concerning 

children;  

▪ The issue of the patient’s representation is problematic, because the law 

allows consent by “a relative”. This term refers to a very wide range of 

persons and this kind of representation may not be conducive to the 

consideration of the child’s best interests and his/her right to be heard;      

▪ The patient receives care for the period of 6 months. However, the 

Commission of Psychiatrists may apply to the court with a request to extend 

this period for unlimited time until the treatment becomes unnecessary. This 

kind of wording authorizes the Commission of Psychiatrists to make a 

decision on involuntary psychiatric treatment of patients without designating 

an independent body that would provide supervision and periodic review of 

treatment.  

The Administrative Procedure Code establishes procedural rules for consideration of 

cases concerning involuntary isolation of patients270.  

▪ A judge considers and decides a case concerning involuntary isolation of a patient 

in 48 hours from the submission of a relevant application.  

▪ A patient’s participation in hearings is mandatory, if this does not put other 

individuals’ health at risk.  

▪ In cases concerning minors, the patient’s rights are represented by his/her parent 

or another legal representative.  

The norms considered above show that the patient’s rights are restricted by the stipulation “if 

this does not put other individuals’ health at risk”. In the case of minors the patient’s interests 

are represented by his/her parent or another legal representative. The law does ensure the 

child’s right to represent oneself independently and receive legal or other type or advice.  

b. c) Placement of the child in alternative care 

The Guardianship and Custodianship Authority makes a decision to place a child in 

alternative care independently or in certain cases with the involvement of Regional Councils 

connected to it. The Guardianship and Custodianship Authority makes a decision according 

to the following laws: 

▪ Foster care: According to the Law on Adoption and Foster Care a decision on foster 

care is made by the Guardianship and Custodianship Authority on the basis of an 

authorized social worker’ assessment of the child’s needs and the persons interested in 

providing foster care.  When making a decision, the following principles have to be 

observed:  wishes of a person interested in providing foster care in relation to the 

child’s age, sex, and health condition; placing the child in feasibly similar ethnic, 

religious, and cultural environment; restricting the number of children in foster 

families to seven children; receiving consent of the child who has attained the age of 

10; placing siblings together; restricting the age difference between the foster parents 

and the child to 16 years271. 

The law does not refer to the principle of preferential treatment of the child’s best 

interests while placing a child in foster care, as a right of the child and a procedural 

decision-making rule to be followed by authorized bodies. As for the child’s 
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participation, the law mentions consent of the child if he/she has attained the age 10, but 

says nothing about hearing and considering the views of younger children. Nothing is 

said about an obligation to property inform and consult a child. Reference to the age as 

a stipulation of consent does not guarantee an informed consent by the child.        

▪ Placement in specialized institutions: According to the Law on Specialized 

Assistance, a child is placed in a specialized institution (day and night care) based on 

an application by an interested person. This can be a person who desires to be placed 

in such an institution, a family member, a guardianship and custodianship body or a 

court272. A decision on placement of a child (including a child who was found) is 

made by a Regional Council, while a decision on placement of a homeless child is 

made by an authorized social worker273. According to the Council’s bylaws274, while 

making a decision, the members of the Council are guided by the Georgian law, 

information and recommendations given in assessments (opinions) provided  by a 

social worker or/and other authorized persons (psychologist, lawyer), and other data 

related to the issue under consideration (if such exist). If the presented materials are 

not sufficient, the Council has a right to request additional information or/and 

documents275.   

The law does not ensure child participation, hearing the child’s views and involving an 

interdisciplinary team to assess his/her interests. The law does not establish principles 

related to the child’s placement in alternative care: placement in a specialized 

alternative care institution as an extreme measure; multidisciplinary assessment of the 

state of the child and the family; selection of a particular form of care in accordance 

with the child’s best interests; a system of regular monitoring, etc. The law does not 

regulate the issues related to the rights of the child in the case of natural disasters and 

other calamities. 

The Council’s bylaws do not establish principles of decision-making concerning 

children, such as preferential treatment of the child’s best interests, hearing and 

respecting the child’s views, confidentiality of personal data related to children when 

case-specific materials are exchanged.  

The legal amendments have to adequately regulate the above issues. Also, in-depth 

discussions are needed on engaging courts in deciding cases concerning child placement 

in alternative care. Currently, a court decision is not needed for the placement of a child 

in an alternative care institution. This issue requires additional study and regulation.  

Avoiding undue delay276 

 

In 25 jurisdictions there is a legal obligation for judicial authorities to avoid undue delay in their 

handling of cases involving children. The legal obligation applies most frequently in the areas of: 

placement into care (23 jurisdictions); family (22 jurisdictions); asylum (21 jurisdictions); and 

migration (20 jurisdictions). It applies least frequently in the areas of employment (14 jurisdictions) 

and administrative sanctions (16 jurisdictions). 

 

Guidance for judicial authorities on avoiding undue delay277 

                                                           
272 Article 14 (4)  
273 Article 4 
274 Order of the Social Assistance Agency Approving Typical Bylaws and Composition of Regional Councils 

of Guardianship and Custodianship Bodies, 2013 
275 Article 7.10 
276 Child friendly Justice in Civil/Admin. Law in EU countries, 2015/ICF Consulting Services and Milieu /para. 4.5.1 
277 Child friendly Justice in Civil/Admin. Law in EU countries, pg. 42 



 

53 
 

In six of the 25 jurisdictions where there is a legal obligation to avoid delay guidance is provided to 

judicial authorities on how to achieve this. In six of the 25 jurisdictions where there is a legal 

obligation to avoid delay (BG, CZ, EE, PL, PT and SI), there is a mechanism or body to monitor 

the implementation of the urgency principle in respect of judicial proceedings involving children. 

 

 

3.3.5. Legal aid and representation 

a) Legal aid 

The Law on Legal Aid establishes that at any stage of criminal proceedings a minor, who is 

accused, convicted, acquitted or is a victim, enjoys a right to free legal aid.  A minor who is a 

witness can enjoy this right if he/she is not capable to pay278.  There is a group of lawyers 

specialized in juvenile criminal justice working for the Legal Aid Service279. Court 

representation is provided in civil and administrative proceedings. Representation in 

administrative bodies is ensured if a person is insolvent and it is appropriate to provide 

him/her with legal aid because of importance and complexity of the case280. 

However, it needs to be noted that free legal aid is not provided to all insolvent persons. The 

state-funded legal aid is accessible to a certain category of insolvent persons based on the 

status and complexity of the case. More specifically281: 

▪ Family and inheritance disputes based on complexity and importance of a case; 

▪ Cases concerning assistance to individuals with psycho-social needs; 

▪ Victims of domestic violence; 

▪ Individuals undergoing involuntary psychiatric treatment; 

▪ Disciplinary issues related to prisoners; 

▪ Issues of social assistance and pensions; 

▪ Issues of social protection of war veterans and their families; 

▪ Issues of social protection of victims of political repressions; 

▪ Refugees (in case of insolvency); 

▪ Protection of patients’ rights; 

▪ Issues of social protection of persons with disabilities. 

 

According to the Law on Legal Aid, free legal aid is mandatorily delivered to the child, 

who has been accused, convicted, or acquitted or has been a victim of a crime. In such 

cases insolvency does not matter. The issue of insolvency is considered about child 

witnesses. In civil and administrative cases, provision of free legal aid is mainly 

dependent on insolvency and vulnerability of the recipient. The law does not make any 

other stipulations in relation to children, age limitation is not noted either. If a child 

meets any of the criteria, he/she will receive free legal aid. For example, if the child is a 

victim of domestic violence, he/she will receive free legal aid. However, in cases 

concerning the issues of health care, social protection of persons with disabilities, and 
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family disputes, provision of free legal aid is dependent on the issue of insolvency and 

complexity of the case. 

Child insolvency is directly linked to the socio-economic status of a family, which can be 

established by checking the databank of socially vulnerable families. Because of this the 

child’s ability to independently defend his/her rights can be significantly hampered.  

Correspondingly, it is important to ensure children’s access to free legal aid in civil and 

administrative proceedings in the case when they apply independently to administrative 

bodies or to the court as claimants or parties and the results of proceedings may have 

significant impact on their rights. In any case if a child decides to defend his/her rights 

independently, or/and has a conflict of interests with the parents he/she must have 

access to free legal consultations and aid. 

Therefore, it is recommended to revise the Law on Legal Aid in order to guarantee the 

child-friendly access to legal aid, services adapted to and oriented at ensuring a child’s 

access to legal aid (telephone and online consultations, including services adapted to 

special needs); child’s access to free legal aid; specialization of lawyers in civil and 

administrative cases concerning rights of the child, standards, code of ethics, etc..   

The Paris Bar Association (burreau de Paris) has established a children’s office (antenne des 

mineurs). This office as well as other local Bar Associations and Youth houses (Maison des jeunes) 

provide children with free and confidential legal information or advice282.   

 

b) Representation 

The role of a defense lawyer is different from the role of a procedural representative 

(guardian ad litem) assigned by the court in establishing the child’s best interests. The same 

persons should not assume the roles of a defense lawyer and a procedural representative, 

because this may potentially cause of a conflict of interests. A competent body shall assign a 

procedural lawyer or another independent representative to present the child’s views or based 

on another party’s request.  The right to adequate representation independent from parents 

should be ensured in cases where parents, other family members or guardians are alleged 

offenders/perpetrators283. 

According to the Civil Code, court representation on behalf of children is provided by the 

Guardianship and Custodianship Authority in cases which involve a dispute between the 

parents284 on the issues of child upbringing; a dispute between separated parents on the place 

of a minor’s residence285; restriction, suspension or deprivation of the parental rights and 

duties286, death, acknowledgement of death, acknowledgement of disappearance of parents, 

or acknowledgement of abandonment of a child287.  The Code also establishes that in cases 

of divorce where parents cannot agree on the place of the child’s residence, the court, if 

necessary, shall involve the Guardianship and Custodianship Authority288.  

According to the Civil Procedure Code of Georgia, if a child applies to the court 

independently, the court assigns a procedural representative.  The plaintiff who is a minor 

has a right to disagree with his/her procedural representative and defend himself/herself 
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independently.  In such cases the court is obliged to engage the Guardianship and 

Custodianship Authority.289 

According to the Administrative Procedure Code the court invites the Guardianship and 

Custodianship Authority to provide procedural representation: in administrative cases 

concerning domestic violence against a child if parental rights of both parents are 

suspended290; in cases concerning the minor’s transfer to a boarding school if the child does 

not have a parent or a legal representative291.   

The Guardianship and Care Agency provides procedural representation in legal 

proceedings on its own or by involving a designated person if a child of the age of 14 or 

older applies to the court independently. The Guardianship and Custodianship 

Authority also represents a child in disputes involving parents, when their rights  are 

suspended and the dispute concerns the place of residence of the child, his/her 

upbringing, protection from violence or another issue. It is hard to establish the 

meaning of this type of representation in relation to the Convention standards, because 

the law does not include other provisions or references to a different regulation 

concerning representation of the child by the Guardianship and Custodianship 

Authority.  

Enforcement of the right to representation raises a number of very important issues, 

such as: hearing the child, informing the child through adequate communication 

mechanisms, providing psycho-emotional support to the child, understanding the 

child’s views, considering and channeling these views to the court. A representative 

shall also assist the judge in assessing and establishing the best interests of the child. 

Adequate representation requires special knowledge of child development, rights of the 

child, specifics of communication and relevant ethical principles. Also, the procedural 

legislation is not clear on the procedural status of a procedural representative and 

“engagement” of this body in the process.  

On the  case of N.Ts. v. Georgia (application no. 71776/12) the European Court of Human Rights 

held, unanimously, that there had been: a violation of Article 8 (right to respect for private and 

family life) of the European Convention on Human Rights. The case concerned proceedings for the 

return of three young boys – who had been living with their maternal family since their mother’s 

death – to their father. The Court found that the boys had not been adequately represented before 

the domestic courts, in particular as the functions and powers of the domestic authority designated 

to represent them had not been clearly defined and the courts had not considered hearing the oldest 

of the boys in person. Moreover, the courts had made an inadequate assessment of the boys’ best 

interests, which did not take their emotional state of mind into consideration292.  

 

 

The issue of specialization is also important, because provision of representation by the 

agency is connected to a number of fields, such as education, protection from violence, 

enforcement of the right to live in family and if needed, provision of alternative care, the 

rights and support of children with disabilities, etc. Correspondingly, social workers 

providing representation should receive mandatory training and in the process of 

representation should be guided by relevant guidelines and regulations.  
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In addition to the above issues, the discussion of the legal changes should address the 

potential conflict of interests related to the representation of the child by the 

Guardianship and Custodianship Authority. More specifically: 

Assessment and representation of the child   

▪ The Guardianship and Custodianship Authority individually assesses a child in all 

child-related cases (transfer to a boarding school, domestic violence, adoption, 

support, etc.). In addition, the same body provides court representation, which 

conflicts with the meaning of this type of representation. The Committee on the 

Rights of the Child notes293 that after the child has decided to be heard, (a procedural 

representative is not always needed, especially if the child is aware of his/her rights 

and does not need help with this respect; a defense lawyer is different, because he/she 

provides legal aid, a role different from the role of a representative), this type of 

representative should be independent and represent exclusively the interests of the 

child and not the interests of other persons (parents, institutions, state bodies, etc.)  

▪ This raises the issues of the right to representation and generally, of access to justice 

for children in alternative care. Children in foster care and specialized institutions are 

represented by representatives of the Guardianship and Custodianship Authority. The 

same representatives oversee the process of care.  In cases where the rights of the 

child are violated by a representative of the alternative care institution (directly or 

because of the insufficient protection of the child from violence), the same body 

represents the child in court.  This creates a conflict of interests. It is necessary to 

amend legislation to ensure separation and implementation of these functions by 

different bodies (additional study and discussion are needed to address this 

issue). 

Adoption     

▪ In adoption cases one and the same body assesses the child, assigns the status of the 

adoptee, assesses parents and registers them as adoptive parents, selects an adoptive 

parent, assesses compatibility, and represents the child in court294. Legislative and 

systemic changes are needed to separate functions and provide for their 

implementation by different bodies.  

 

Support to persons with psycho-social needs 

    

▪ The Guardianship and Custodianship Authority oversees the work of a supporter. The 

purpose of supervision is to control how a supporter implements his/her obligations 

imposed by a court decision and defined in the Georgian law, to assess development 

of abilities of the supported person and provide adequate response. Planned 

assessments are carried out periodically. These include evaluation of any type of 

information related to the non-implementation of the obligations by the supporter, and 

factual supervision295. A supporter is chosen from family members or the circle of 

relatives based on the decision of the Guardianship and Custodianship Authority. In 

the absence of such a representative of this body is designated296.  It needs to be noted 

that both a minor and an adult can be recipients of support. The latter can be assigned 

support in the area of parental rights. Thus, the same body provides support and 
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oversees this support. Systemic and legislative changes are needed that will lead 

to the separation of functions and their implementation by different bodies.  

In conclusion, the issue of child representation requires in-depth discussion for the 

development of standards and regulations concerning representation of the child in all 

spheres of justice. These standards have to be supported in the law in accordance with 

international standards.  

3.3.6. Child-friendly justice after the court proceedings 

Council of Europe Guidelines on Chidl Friendly Justice provides for major safeguards for child 

friendly justice after the judicial proceedings297: 

 

▪ The child’s lawyer, guardian ad litem or legal representative should communicate and 

explain the given decision or judgment to the child in a language adapted to the child’s 

level of understanding and should give the necessary information on possible measures that 

could be taken, such as appeal or independent complaint mechanisms; 

▪ National authorities should take all necessary steps to facilitate the execution of judicial 

decisions/rulings involving and affecting children without delay; 
▪ Implementation of judgments by force should be a measure of last resort in family cases 

when children are involved; 

▪ After judgments in highly conflictual proceedings, guidance and support should be offered, 

ideally free of charge, to children and their families by specialized services; 

▪ Particular health care and appropriate social and therapeutic intervention programmes or 

measures for victims of neglect, violence, abuse or other crimes should be provided, ideally 

free of charge, and children and their caregivers should be promptly and adequately 

informed of the availability of such services; 

▪ The child’s lawyer, guardian or legal representative should have a mandate to take all 

necessary steps to claim for damages during or after criminal proceedings in which the 

child was a victim. Where appropriate, the costs could be covered by the state and 

recovered from the perpetrator. 

a) Information about the meaning of the decision and how to appeal it 

The Civil Procedure Code envisions written explanation of the decision to the parties298. 

However, it does not require informing the child about the meaning of the decision, its 

implications, and appeal mechanisms by wording and means of communication consistent 

with his/her age and abilities. 

b) Damages, compensation 

The Civil Code includes a general provision on the issue of compensation of damages, 

according to which a person whose unlawful, intentional or negligent action causes damage 

to another person, shall compensate this damage299. According to the Civil Procedure Code, 

a claim for compensation of damages shall be accompanied by a final court verdict or an 

administrative legal act, which establishes the occurrence of damages300.     

In relation to compensation of damages, the Administrative Code establishes that the state 

or a local self-government body shall be liable for damages, which were inflicted by the state 

administrative body, an officer or a public servant working for such a body, also by a self-

government body or an officer or a public servant working for such a body301. Additionally, if 
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a private person carries out work which was delegated or commissioned to him/her by a state 

or local self-government body, these bodies are responsible for damages caused by the 

private person’s activity302.  

The norms considered above allow all persons (victims) to apply to the court with a civil 

claim for compensation of damages caused by unlawful, intentional or negligent actions. Any 

person can apply to the court with an administrative claim for compensation of damages 

caused by the state or local self-government bodies or/and their representatives.    

According to the general rule a legal representative acting on behalf of the child, who 

has suffered damage/is a victim, can apply to the court with a claim for compensation of 

damages. As for the right to independently apply to court, according to the above 

norms, a child who has attained 14 years has such right only in cases where a parent 

abuses parental rights, and a child who has attained 16 years has such a right within the 

limits of managing property transferred by the parents. In other cases, if there is a 

dispute or a different type of conflict of interests between the child and the parent (or 

another legal representative), the law does not include any special stipulations or child-

friendly procedures for independently submitting claims through mechanisms 

consistent with the age and abilities of the child. This issue requires particular attention 

when vulnerable children are affected.  

As for the statute of limitations for filing a claim for compensation, this period is up to 3 

years. Correspondingly, if for various reasons a child does not claim damages, in the 

case of vulnerable children this can be caused by inability to independently apply to the 

court, an opportunity to recover damages will be lost. According to the Council of 

Europe Recommendation303, in the case of certain crimes, or certain aspects of civil law, 

including family law, access to the court should be granted for a period of time after the 

child has reached the age of majority.  Correspondingly, in addition to the above issues, 

the legal amendments have to include changes to the statute of limitations and removal 

of this legislative barrier for children.  

c) Enforcement of decisions 

According to the Civil Procedure Code, among child-related cases immediately enforceable 

decisions are applicable only to alimony award cases or decisions imposing compensation for 

injuries or other harms to health, or damages caused by death of a breadwinner304. A court 

decision may indicate the special enforcement procedures, deadlines or special measures to 

ensure enforcement305.   

Legal amendments concerning enforcement of court decisions related to children shall 

include the following issues (in-depth discussions may generate additional problematic 

issues): 

• A mechanism for timely and effective compensation of damages:  the Civil Code 

does not ensure timely and effective recovery of damages incurred by children, 

victims of violence. More specifically, it does not provide for the compensation of 

damages by the state if the compensation is delayed (afterwards the state will recover 

the compensation amount from the responsible person). 

• Conflict of Interests concerning the enforcement body: The Guardianship and 

Custodianship Authority enforces court decisions concerning transfer of the child 
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or/and issues of interaction of the child with the other parent or some other family 

member306. The same body implements and coordinates the alternative care for 

children, implements procedures for child adoption, assesses children and families, 

identifies facts of violence against children and informs relevant agencies307; 

represents children in place of parents or/and provides procedural representation308. 

Legislative and systemic changes are needed to separate functions and ensure their 

implementation among different agencies (this issue requires additional study and 

discussion). 

• Consultations, support and preparation of children for the process of enforcement 

of court decisions related to him/her.   

  

3.4 Analysis of national legislation on the rights of the child (education, health, 

alternative care, child labor) 

 

The purpose of this document, as noted in the Introduction, is to analyze the rights and issues 

of the child-friendly justice in the Georgian legislation. However, it is important to pay a 

significant attention to the analysis of the rights to education, health care and alternative care, 

also, to the child labor issues as these are the major substantial rights affecting the child 

protection system in the country.  

The detailed analysis of these rights is provided in the annexes to simplify the use of this 

document (see Annexes 1-4).   

  

3.4.1. Protection of Children from exploitation, violence and the worst 

forms of labor 

 
CRC requests from the State to take appropriate measures for protecting children from any 

form of violence, exploitation, sale, trafficking and worst forms of labor. In particular, the 

State Parties shall: 

 

▪ Take all appropriate legislative, administrative, social and educational measures to 

protect the child from all forms of physical or mental violence. Such protective 

measures should include effective procedures for the establishment of social 

programmes, other forms of prevention and for identification, reporting, referral, 

investigation, treatment and follow-up of instances of child maltreatment and, as 

appropriate, for judicial involvement309. 

 

▪ Recognize the right of the child to be protected from economic exploitation and 

from performing any work that is likely to be hazardous or to interfere with the 

child's education, or to be harmful to the child's health or physical, mental, spiritual, 

moral or social development. For this aim, the State shall provide a minimum age 

for admission to employment, appropriate regulation of the hours and conditions of 

                                                           
306 Law on Enforcement Proceedings, Article 2, 9012; The Minister of Labor, Health and Social Protection Order No 01-

16/n/April 18, 2011 
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employment, appropriate penalties or other sanctions for the effective 

enforcement310.   

 

▪ Undertake to protect the child from all forms of sexual exploitation and sexual 

abuse, in particular, take all appropriate measures to prevent: the inducement or 

coercion of a child to engage in any unlawful sexual activity; exploitative use of 

children in prostitution or other unlawful sexual practices; exploitative use of 

children in pornographic performances and materials311. 

 

▪ Take all appropriate national, bilateral and multilateral measures to prevent the 

abduction of, the sale of or traffic in children for any purpose or in any form312. 

 

▪ Take all appropriate measures to promote physical and psychological recovery and 

social reintegration of a child victim of: any form of neglect, exploitation, or abuse; 

torture or any other form of cruel, inhuman or degrading treatment or punishment; 

or armed conflicts. Such recovery and reintegration shall take place in an 

environment which fosters the health, self-respect and dignity of the child313. 

 
Optional protocol to the Convention on the Rights of the Child on the Sale of 

Children, Child Prostitution and Child Pornography provides the following 

definitions314:  
 

▪ Sale of children means any act or transaction whereby a child is transferred by 

any person or group of persons to another for remuneration or any other 

consideration; 

▪ Child prostitution means the use of a child in sexual activities for remuneration 

or any other form of consideration; 

▪ Child pornography means any representation, by whatever means, of a child 

engaged in real or simulated explicit sexual activities or any representation of the 

sexual parts of a child for primarily sexual purposes. 

 

Accordingly, each state party shall ensure, as a minimum, the following acts and activities 

are fully covered under its criminal or penal law, whether these offences are committed 

domestically or transnationally or on an individual or organized basis in the context of 

article 2 of this protocol315: 

▪ In the context of sale of children: offering, delivering or accepting, by whatever 

means, a child for the purpose sexual exploitation of the child; transfer of organs 

of the child for profit; engagement of the child in forced labor; improperly 

inducing consent, as an intermediary, for the adoption of a child in violation of 

applicable international legal instruments on adoption; 

▪ In the context of child prostitution: offering, obtaining, procuring or providing a 

child for child prostitution; 

▪ In the context of child pornography: producing, distributing, disseminating, 

importing, exporting, offering, selling or possessing. 
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Convention on the Rights of Persons with Disabilities: States Parties shall put in place 

effective legislation and policies, including women and child-focused legislation and 

policies, to ensure that instances of exploitation, violence and abuse against persons with 

disabilities are identified, investigated and, where appropriate, prosecuted316. 

 

Council of Europe Convention on Action against Trafficking in Human Beings provides the 

following definitions317: 

▪ “Trafficking in human beings” – recruitment, transportation, transfer, harboring or 

receipt of persons, by means of the threat or use of force or other forms of coercion, 

of abduction, of fraud, of deception, of the abuse of power or of a position of 

vulnerability or of the giving or receiving of payments or benefits to achieve the 

consent of a person having control over another person, for the purpose of 

exploitation.  

▪ Exploitation - the exploitation of the prostitution of others or other forms of sexual 

exploitation, forced labor or services, slavery or practices similar to slavery, 

servitude or the removal of organs318.  

 

The consent of a victim of “trafficking in human beings” to the intended exploitation shall 

be irrelevant where any of the means described in the context of trafficking and 

exploitation have been used319.   

 

Clear operational legal definitions are required of the different forms of violence outlined 

in article 19 in order to ban all forms of violence in all settings. These definitions must take 

into account the guidance provided in the general comment #13, must be sufficiently clear 

to be usable and should be applicable in different societies and cultures. Efforts to 

standardize definitions internationally (in order to facilitate data collection and cross-

country exchange of experiences) should be encouraged320. 

The Committee on the Rights of the Child provides the following forms of violence and 

their definitions: neglect or negligent treatment; psychological violence; physical violence; 

corporal punishment; violence among children, bullying; sexual violence and exploitation; 

torture or inhuman or degrading treatment and or punishment; self-harm; hamrful 

traditions; violence in media; vioence through information and communication 

technologies; institutional and system violations of children`s rights321. 

 

▪ Protection of Children from All Forms of Violence 
 

The Law on “Elimination of Violence, Protection of Victims of Domestic Violence” 

defines the following forms of violence: physical, economic, psychological and sexual 

violence; cohercion; and neglect. 

 

As we see, the mentioned list of forms of violence does not include such significant forms of 

violence as: exploitation; corporal punishement; violence amonf children, bullying;  vioence 

through information and communication technologies; institutional and system violations of 

children`s rights. At the same time, there is no legal mechanisms put in place to collect and 
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analyse information on cases of violence in order to develop evidence-based policy for 

prevention and response.     

 

▪ Physical Violence 

 
According to the UN Committee on the Rights of the Child, “physical violence” includes:  

 

▪ Any form of physical punishment and torture, cruel, inhuman or degrading treatment 

or punishment; 
▪ Physical bullying or cohercion of certain behaviour (“hazing”) by adults or other 

children;  

▪ Sterilization of children with disabilities;   

▪ Violent methods of medical treatment (ex. “aversive therapy’ through electroshock); 

▪ Causing disability in a child for using him/her for exploitation or begging322.  

 

 
▪ Prohibition of Corporal Punishment and Other Form of Cruel, Inhuman or 

Degrading Punishment or Treatment  
 
According to the Committee, in the light of the traditional acceptance of violent and 

humiliating forms of punishment of children, a growing number of States have recognized 

that simply repealing authorization of corporal punishment and any existing defenses is not 

enough. In addition, explicit prohibition of corporal punishment and other cruel or 

degrading forms of punishment, in their civil or criminal legislation, is required in order to 

make it absolutely clear that it is as unlawful to hit or “smack” or “spank” a child as to do 

so to an adult, and that the criminal law on assault does apply equally to such violence, 

regardless of whether it is termed “discipline” or “reasonable correction”323.  

 

In the view of the Committee, given the traditional acceptance of corporal punishment, it is 

essential that the applicable sectoral legislation - e.g. family law, education law, law 

relating to all forms of alternative care and justice systems, employment law - clearly 

prohibits its use in the relevant settings.  In addition, it is valuable if professional codes of 

ethics and guidance for teachers, carers and others, and also the rules or charters of 

institutions, emphasize the illegality of corporal punishment and other cruel or degrading 

forms of punishment324. 

 

Civil Code of Georgia provides that “it is prohibited to use the child-rearing methods which 

causes physical or mental suffering”325. 
 

Law on Early and Preschool Education prohibits any form of violence against the child326, 

however, does not explicitly prohibits corporal or other degrading punishment as a 

disciplinary measure.   
 

Law on General Education prohibits violence, physical and/or verbal assault in the school 

against students or any other person327.   
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Code of Administrative Offences sets financial sanctions for failure in performing parental 

duties. Police shall identify and issue a fine in such cases328.  

 

The Criminal Code prohibits: beating or other forms of violence which causes physical pain 

in a victim329; systematic assault, blackmail or degrading treatment, which causes physical 

pain or suffering330; coercion, inhuman, degrading or intimidating treatment which causes 

strong physical or mental pain or moral suffering331.      

 

As mentioned above, the Civil Code does not explicitly prohibit corporal punishment as 

it stipulates at “physical or mental suffering”. This means that the violent methods of 

discipline is prohibited if it causes such consequence which is very difficult to assess in 

every individual case. Neither other laws concerning preschool and general education 

provide explicit prohibition of corporal punishment. Furthermore, none of the laws 

provide a definition, prohibition and safeguards concerning “bullying” as one of the 

form of violence among and against the child. In addition, administrative sanctions shall 

be used against professionals for non-reporting of violence against the child while 

applying violent discipline measures against the child is not punishable.   

 

Therefore, it is recommended to revise the discussed laws and incorporate an explicit 

prohibition of corporal punishment, other cruel or degrading forms of punishment in 

all settings. Furthermore, “bullying” shall be defined and prohibited along with 

adequate measures for prevention and response.   

 
▪ Prohibition of sale of children and exploitation  

 

 

The Special Rapporteur on the sale of children, child prostitution and child 

pornography outlined in the report on her visit to Georgia about the shortfalls in the 

domestic legislation, in particular, about the definitions of the crimes of “sale of children” 

and “exploitation of children”. The rapporteur emphasizes that “the definition mixes the 

crimes of sale and trafficking of children, which are similar but distinct. As a result of that 

provision, most if not all efforts are directed towards combating trafficking in persons, 

while other manifestations of the sexual exploitation and sale of children are 

overlooked332. 
 

 
The Criminal Code defines “exploitation” as, with the aim of gaining of material or other 

benefit,  cohercion of labor or service, coercion of sexual service, involving a person in 

criminal activity, prostitution, pornography or other antisocial activity; removing, 

transplanting or otherwise using of an organ, part of an organ of a human body by coercion or 

deceit; putting a person in a condition of slavery or similar to slavery333.  

The normative content of this provision is in accordance with the Convention, however, it is 

not provided as a separate crime but it is incorporated within the normative definition of a 
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“trafficking crime”. Similarly to this, “sexual exploitation” is also defined as an indivisible 

part of “trafficking in human beings” and not – as a separate crime334.  

Therefore, it is recommended to revise the discussed laws in order to address these shortfalls 

and incorporate “sale of children” and “exploitation” as separate crimes.  

▪ Protecting Children from Harmful Influences  

The Law for Protecting Children from Harmful Influences aims to protect children from 

consumption of alcohol, tobacco and gambling335. It prohibits to sell alcohol drinks and tobacco to 

children and in the surroundings of schools and childcare institutions336. It is prohbited to allow 

children to the gambling machines and casinos337. 

The law provides civil and/or administrative responsibility for the violation of these rules. The 

authorized agency is the Youth Affairs Department338. The department is obligated to develop an 

instruction on the criteria and registry of the printing materials which might have negative 

influence on children. Sanctions for the violation of the instruction on the restricted printing 

materials can be applied within the self-regulatory mechanism in accordance with the Law on 

Public Broadcasting339.  

The law indicates the Youth Affairs Department which is currently non-existent. Such 

department operates within the Ministry of Education and Sciences however the law does not 

identify this ministry as a responsible agency for the implementation.  

Therefore, it is recommended to revise the Law on Protecting Children from Harmful Influences 

and establish effective mechanisms for protection of children from any type harmful influences 

(alcohol, substance abuse, gambling, in cyber space, etc.).  

Commercial Surrogacy  
 

The UN Committee on the Rights of the Child emphasized the issues related to commercial 

surrogacy and pointed out that “the widespread practice of commercial surrogacy which is not 

adequately regulated might create risks of sale of children and other violations of the rights of 

the child”340. As a conclusion of the Hague Conference, the experts called upon to pay special 

consideration to the regulation of surrogacy341.   
 

The Law of Georgia on Health Protection provides that extra-corporeal insemination (using 

gametes of the couple or one of donors or through surrogate mother) is allowed in case of 

infertility or in case of risk of transmission of genetic disease342. The procedures of registration of 

children born through surrogacy and taking them out of the country is regulated by the 

ministerial orders343.  
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The domestic legislation does not provide legal safeguards and any guarantees for the protection 

of rights of women who provide service as “surrogate mothers” and the children who are born 

through surrogacy. The law provides neither provides any regulations for medical institutions 

which are involved in extracorporeal insemination, including surrogacy arrangements.  

 
The Special Rapporteur is deeply concerned by international commercial surrogacy 

arrangements that have proliferated in Georgia over recent years and are increasing. Georgia 

is one of the few countries providing surrogacy arrangements to foreign commissioning 

parents (although surrogacy arrangements are not permitted for same-sex couples), without 

the regulations that protect the rights and best interests of children born through these 

arrangements and the rights of the women acting as surrogate mothers.  The lack of 

comprehensive protective regulations has resulted in so-called “baby tourism”, fueled by 

advertising campaigns promoting clinics based in Georgia, which often operate in agreement 

with foreign clinics. In 2013, at the request of the Ministry of Labour, Health and Social 

Affairs, the United Nations Population Fund commissioned a preliminary assessment of the 

practice of surrogacy in Georgia to find a solution to the problem. However, there has been 

no immediate follow-up, owing partly to opposition from the clinics344. 

 

 

Therefore, it is recommended to revise not only the mentioned laws and related by-laws but the 

country`s policy on commercial surrogacy. In any case, whether completely banning or not, the 

law shall provide proper legal safeguards for the primary consideration of the best interests of 

children born through surrogacy, guarantees against sale of children and exploitation and 

violation of rights of women acting as surrogate mothers.   

 

Protection of Children from the Worst Forms of Labor  
 

The UN Committee on the Rights of the Child urges States parties to take all necessary measures 

to abolish all forms of child labour, starting with the worst forms, to continuously review 

national regulations on minimum ages for employment with a view to making them compatible 

with international standards, and to regulate the working environment and conditions for 

adolescents who are working (in accordance with article 32 of the Convention, as well as ILO 

Conventions Nos. 138 and 182), so as to ensure that they are fully protected and have access to 

legal redress mechanisms345. 

 

According to the Convention, the worst forms of child labour comprises346: 

(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children, 

debt bondage and serfdom and forced or compulsory labour, including forced or compulsory 

recruitment of children for use in armed conflict; 

(b) the use, procuring or offering of a child for prostitution, for the production of pornography 

or for pornographic performances; 

(c) the use, procuring or offering of a child for illicit activities, in particular for the production 

and trafficking of drugs as defined in the relevant international treaties; 

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm 

the health, safety or morals of children. 
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Furthermore, the competent authority, after consultation with the organizations of employers 

and workers concerned, shall identify where the types of work so determined exist. The list of 

the types of work determined under paragraph 1 of this Article shall be periodically examined 

and revised as necessary, in consultation with the organizations of employers and workers 

concerned347. 

 

The ILO Recommendations (1999) emphasize that provides that in determining the worst forms 

of child labour, consideration should be given, inter alia:  

- work which exposes children to physical, psychological or sexual abuse;  

- work underground, under water, at dangerous heights or in confined spaces;  

- work with dangerous machinery, equipment and tools, or which involves the manual 

handling or transport of heavy loads;  

- work in an unhealthy environment which may, for example, expose children to 

hazardous substances, agents or processes, or to temperatures, noise levels, or vibrations 

damaging to their health;  

- work under particularly difficult conditions such as work for long hours or during the 

night or work where the child is unreasonably confined to the premises of the 

employer348. 

 

 

 

The Labour Code of Georgia sets 16 as minimum age for admission to employment. Labour 

capacity of a child under 16 is activated with a parental consent unless a labour contract 

contradicts the best interests of the child, his/her moral, physical and mental development, 

his/her right to education. Under the age of 14, a labour contract with a child shall be allowed 

only on sports, arts and cultural activities or advertisement work (art. 4.1,2,3). 

 

It is prohibited to employ a child for work related to gambling business, night entertainment, 

production, transportation and realization of erotic and pornographic, pharmaceutical and toxic 

substances. It is prohibited to employ a child for performing heavy, harmful and dangerous work 

(art. 4,5) and for night hours (22:00 – 06:00). A legal representative or the Guardianship and Care 

Agency can demand to terminate the labour contract with the child if is harmful to life, health or 

other interests of the child (art. 39). 

 

Law on Labour Migration349 provides some regulations on employment in abroad. The Law does 

not provide any regulation or protection measures on employment of children in abroad.  

Criminal Code criminalizes trafficking of children350; receiving services from victims of 

trafficking351; involving children in anti-social behaviour352; involving children in prostitution353; 

involving children in production and realization of pornographic product or any sort of 

pornographic material354;  recruit children in armed conflict or military action355.  
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Law against Trafficking in Human Beings defines “forced labour” as any work or service which is 

received through physical or psychological coercion, threat, blackmail or taking advantage of 

his/her vulnerability356. 

 

The Regulations of the Ministry of Internal Affairs provide measures for identification of victims 

of trafficking to be undertaken by operation workers, mobile groups and investigators of the 

Ministry of Internal Affairs.   

 

As a result of the analysis of the mentioned laws and by-laws of Georgia in line with the 

international standards, a number of serious shortcomings and inconsistencies have been 

identified as below:  
 

▪ The national legislative framework does not provide definition of specific forms and 

circumstances of heavy, harmful, dangerous and worst forms of labour for children; 

▪ The national laws do not provide the rules of identification of the worst forms of child 

labour, protection guarantees and measures and responsible state agencies; 

▪ The Labour Code provides that for employment of children under 16, it is necessary to 

have a parental consent or the consent of the Guardianship and Care Agency. However, 

the Law does not provide specific role, functions of the Guardianship and Care Agency 

and procedures related to the assessment of the best interests of the child and consent or 

refusal to employment of the child; 

▪ The Labour Code allows employment of children under 14 only in sports, arts, culture and 

advertisement activities, however, does not provide any guarantees for the prevention of 

harmful labour and protection measures for the best interests of the child.  

 

Thus, it is recommended to develop a package of legislative amendments to address the reviewed 

gaps and shortfalls in the Georgian national legislation to prevent and protect children from 

harmful forms of labour.  

 

 
3.4.2. Social Protection and Alternative Care 
 

Convention on the Rights of the Child requires that in all actions concerning children, whether 

undertaken by public or private social welfare institutions, courts of law, administrative authorities 

or legislative bodies, the best interests of the child shall be a primary consideration. States Parties shall 

ensure that the institutions, services and facilities responsible for the care or protection of children shall 

conform with the standards established by competent authorities, particularly in the areas of safety, 

health, in the number and suitability of their staff, as well as competent supervision357. 

 

Convention on the Rights of Persons with Disabilities requires from the states to ensure that children 

with disabilities have equal rights with respect to family life. With a view to realizing these rights, and 

to prevent concealment, abandonment, neglect and segregation of children with disabilities, States 

Parties shall undertake to provide early and comprehensive information, services and support to 

children with disabilities and their families358.  
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Committee on the Right of the Child recommends the States Parties to ensure the following major 

mechanisms and measures for children in alternative care359:  

- Legislation ensuring the right of the child to be heard, and that her or his views be given due 

weight in the development and establishment of child-friendly care services; 

- Establishment of a competent monitoring institution, such as a children’s ombudsperson, 

commissioner or inspectorate, to monitor compliance with the rules and regulations governing 

the provision of care, protection or treatment of children in accordance with the obligations 

under article 3; 

- The monitoring body should be mandated to have unimpeded access to residential facilities 

(including those for children in conflict with the law), to hear the views and concerns of the 

child directly, and to monitor the extent to which his or her views are listened to and given due 

weight by the institution itself; 

- Establishment of effective mechanisms, for example, a representative council of the children, 

both girls and boys, in the residential care facility, with the mandate to participate in the 

development and implementation of the policy and any rules of the institution. 

 

Committee on the Rights of the Child recommends that where, despite prohibition and positive 

education and training programmes, cases of corporal punishment come to light outside the family 

home - in schools, other institutions and forms of alternative care, for example - prosecution may be a 

reasonable response.  The threat to the perpetrator of other disciplinary action or dismissal should also 

act as a clear deterrent.  It is essential that the prohibition of all corporal punishment and other cruel or 

degrading punishment, and the sanctions that may be imposed if it is inflicted, should be well 

disseminated to children and to all those working with or for children in all settings.  Monitoring 

disciplinary systems and the treatment of children must be part of the sustained supervision of all 

institutions and placements which is required by the Convention. Children and their representatives in 

all such placements must have immediate and confidential access to child-sensitive advice, advocacy 

and complaints procedures and ultimately to the courts, with necessary legal and other assistance. In 

institutions, there should be a requirement to report and to review any violent incidents360.  

 

Committee on the Rights of the Child recommends the States Parties to ensure mechanisms 

established under national law in order to ensure alternative care for such children in accordance with 

article 22 of the Convention, shall also cover unaccompanied or separated children outside their 

country of origin361.   
 

UN Guidelines on Alternative Care of Children intend to enhance the implementation of the 

Convention on the Rights of the Child and of relevant provisions of other international instruments 

regarding the protection and well-being of children who are deprived of parental care or who are at risk 

of being so362. The Guidelines provide the following substantial guidance for the States for the 

implementation of the international obligations: 

▪ Special attention should be paid, in accordance with local laws, to the provision and promotion 

of support and care services for single and adolescent parents and their children, whether or not 

born out of wedlock. States should ensure that adolescent parents retain all rights inherent to 

their status both as parents and as children, including access to all appropriate services for their 

own development, allowances to which parents are entitled, and their inheritance rights. 
Measures should be adopted to ensure the protection of pregnant adolescents and to guarantee 

that they do not interrupt their studies. Efforts should also be made to reduce the stigma 

attached to single and adolescent parenthood. 

▪ When a child is relinquished or abandoned, States should ensure that this may take place in 

conditions of confidentiality and safety for the child, respecting his/her right to access 

information on his/her origins where appropriate and possible under the law of the State.  

▪ Any decision to remove a child against the will of his/her parents must be made by competent 
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authorities, in accordance with applicable law and procedures and subject to judicial review, 

the parents being assured the right of appeal and access to appropriate legal representation. 

▪ In order to meet the specific psycho-emotional, social and other needs of each child without 

parental care, States should take all necessary measures to ensure that the legislative, policy 

and financial conditions exist to provide for adequate alternative care options, with priority to 

family- and community-based solutions. 

▪ All alternative care provision should be based on a written statement of the provider’s aims and 

objectives in providing the service and the nature of the provider’s responsibilities to the child 

that reflects the standards set by the Convention on the Rights of the Child,2 the present 

Guidelines and applicable law. All providers should be appropriately qualified or approved in 

accordance with legal requirements to provide alternative care services. 

▪ States must ensure through their competent authorities that accommodation provided to 

children in alternative care, and their supervision in such placements, enable them to be 

effectively protected against abuse. Particular attention needs to be paid to the age, maturity 

and degree of vulnerability of each child in determining his/her living arrangements. Measures 

aimed at protecting children in care should be in conformity with the law and should not 

involve unreasonable constraints on their liberty and conduct in comparison with children of 

similar age in their community. 

▪ Legislation should stipulate that all agencies and facilities must be registered and authorized to 

operate by social welfare services or another competent authority, and that failure to comply 

with such legislation constitutes an offence punishable by law. Authorization should be granted 

and be regularly reviewed by the competent authorities on the basis of standard criteria 

covering, at a minimum, the agency’s or facility’s objectives, functioning, staff recruitment and 

qualifications, conditions of care and financial resources and management. 

▪ Laws, policies and regulations should prohibit the recruitment and solicitation of children for 

placement in residential care by agencies, facilities or individuals. 

▪ Unaccompanied or separated children, including those who arrive irregularly in a country, 

should not, in principle, be deprived of their liberty solely for having breached any law 

governing access to and stay within the territory. 

 

 

3.4.2.1. Prevention of alternative care  

 

Convention on the Rights of the Child provides that: 

- For the purpose of guaranteeing and promoting the rights set forth in the present Convention, 

States Parties shall render appropriate assistance to parents and legal guardians in the 

performance of their child-rearing responsibilities and shall ensure the development of 

institutions, facilities and services for the care of children363; 

- State Parties shall recognize for every child the right to benefit from social security, including 

social insurance. The benefits should, where appropriate, be granted, taking into account the 

resources and the circumstances of the child and persons having responsibility for the 

maintenance of the child, as well as any other consideration relevant to an application for 
benefits made by or on behalf of the child364;   

- States Parties recognize the right of every child to a standard of living adequate for the child's 

physical, mental, spiritual, moral and social development. States Parties, in accordance with 

national conditions and within their means, shall take appropriate measures to assist parents 

and others responsible for the child to implement this right and shall in case of need provide 

material assistance and support programmes, particularly with regard to nutrition, clothing 

and housing365. 

 

Convention on the Rights of Persons with Disabilities requires from the states to ensure that 
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children with disabilities have equal rights with respect to family life. With a view to realizing these 

rights, and to prevent concealment, abandonment, neglect and segregation of children with 

disabilities, States Parties shall undertake to provide early and comprehensive information, services 

and support to children with disabilities and their families. In no case, shall a child be separated from 

parents on the basis of a disability of either the child or one or both of the parents366.  

 

UN Guidelines for the Alternative Care of Children provides that the family being the fundamental 

group of society and the natural environment for the growth, well-being and protection of children, 

efforts should primarily be directed to enabling the child to remain in or return to the care of his/her 

parents, or when appropriate, other close family members. The State should ensure that families have 

access to forms of support in the caregiving role367.  

 

According the UN Guidelines for the Alternative Care of Children, as part of efforts to prevent 

the separation of children from their parents, States should seek to ensure appropriate and culturally 

sensitive measures368: 

- To support family caregiving environments whose capacities are limited by factors such as 

disability, drug and alcohol misuse, discrimination against families with indigenous or 

minority backgrounds, and living in armed conflict regions or under foreign occupation; 

- To provide appropriate care and protection for vulnerable children, such as child victims of 

abuse and exploitation, abandoned children, children living on the street, children born out of 

wedlock, unaccompanied and separated children, internally displaced and refugee children, 

children of migrant workers, children of asylum-seekers, or children living with or affected by 

HIV/AIDS and other serious illnesses. 

 

UN Guidelines for the Alternative Care of Children provides the specific guidelines for prevention 

of separation of children from their parents, in particular369: 

- States should pursue policies that ensure support for families in meeting their responsibilities 

towards the child and promote the right of the child to have a relationship with both parents. 

These policies should address the root causes of child abandonment, relinquishment and 

separation of the child from his/her family by ensuring, inter alia, the right to birth 

registration, and access to adequate housing and to basic health, education and social welfare 

services, as well as by promoting measures to combat poverty, discrimination, 

marginalization, stigmatization, violence, child maltreatment and sexual abuse, and substance 

abuse. 

- States should develop and implement consistent and mutually reinforcing family-oriented 

policies designed to promote and strengthen parents’ ability to care for their children.  

 

The Law on Social Assistance says that social assistance is the state assistance based on 

needs; the assistance is distributed among individuals in need of special care, deprived 

families and homeless people370. According to the law, persons in need of special care 

include: orphans and children lacking family care, adults with disabilities lacking care and 

incapable of taking care of themselves, children left without a breadwinner, children with 

disabilities, and homeless children371.    

                                                           
366 CRPD, art. 23 (3,4) 
367 UN Guidelines for the Alternative Care of Children, para. 3 
368 UN Guidelines for the Alternative Care of Children, para. 9   
369 UN Guidelines for the Alternative Care of Children, para. 32-33 
370 Article 5 
371 Article 4 “n” 



 

71 
 

The law establishes the following types of social assistance: a living allowance, a 

reintegration allowance, a foster care allowance, non-monetary social assistance, and a social 

package372.  

The living allowance is a monthly monetary assistance allocated to deprived families 

identified through evaluation373. The social package is a monthly monetary allowance or a 

combination of monetary and non-monetary allowances intended for individuals with 

disabilities and individuals left without a breadwinner374. The reintegration allowance is a 

monetary assistance granted to biological families of individuals residing at specialized 

institutions. The assistance is provided if the families take these individuals from the 

institutions to provide care in the family setting375. The allowance for foster care is a 

monetary social assistance granted to a foster mother/father for taking care of a foster 

child376.   

The law also says that persons in need of special care may also include individuals 

receiving non-monetary social assistance for prevention and reintegration purposes. 

Such assistance is provided when the circumstances existing in the child’s family duly lead to 

his/her recognition as a person lacking care. The types of nonmonetary social assistance and 

the assessment criteria are defined in the Minister’s Order377.  

The analysis of the norms considered above shows that the law mainly envisions 

monetary allowances for deprived families, persons with disabilities and persons left 

without a breadwinner. Monetary allowances are also envisioned for families who will 

take the child back from an institution. The law also talks about the non-monetary 

social assistance for children with disabilities, the children left without a breadwinner, 

and the children who face the risk of being abandoned and their families. However, the 

law does not say anything about the forms, basis of allocation and access to such 

assistance. The law does not talk about the services for empowering families, such as: 

food and clothing support, improvement of living conditions, courses for parents, 

rehabilitation courses, consultations and information services, etc. 

The list of children in need of special care does not include the children who are victims 

of violence or/and exploitation. The law only indicates deprived families as the type of 

families, which need assistance. Nothing is said about such families as single parents, 

teenage parents, parents suffering from HIV/AIDS and other serious diseases, all of 

which need special assistance in the process of child upbringing.   

As for the assistance to families suffering from alcoholism and drug abuse, the state 

does not have an obligation to ensure their access to rehabilitation courses and other 

types of assistance. Instead, according to the Civil Code378 they can be deprived of the 

parental rights, and the child can be subjected to adoption. The Civil Code also 
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establishes that it is possible to reinstate parental rights as long as the reasons for 

deprivation have been eradicated. However, this rule does not apply to children who 

have been adopted379. These provisions are in conflict with the Convention and have to 

be abolished.   

The law does not say that assistance to parents and children with disabilities should be 

long-term and include assistance in the areas of health, rehabilitation, social integration 

and other types of assistance tailored to the needs of recipients. This issue requires 

consideration of the Civil Code provision,380 which establishes the right of minors with 

psycho-social needs to apply to the court with a request for assistance in enforcing 

his/her rights and duties    independently, without the parents’ consent. The Civil Code 

does not elaborate this provision. Correspondingly, it is not enforced in practice. 

According to the Convention on the Rights of the Child and the UN standards for child 

care, the meaning of the assistance should be clarified within the framework of the 

package of social support to children. It should include personal support provided by 

specialized professionals. The recipient will receive advice, consultations, and 

information on how to enforce his/her rights independently. The child should have an 

independent and confidential access to a supporting person on any issue, including 

protection from violence, reproductive health, the right to participate in decision-

making and other rights that he/she can enjoy independently similarly to other children.  

The law on Social Assistance mentions the child’s best interests only once.  More 

specifically, in the case of violation of the provisions of the reintegration allowance 

contract, a biological family is deprived of the right to receive monetary allowance, but 

the issue of the child is decided in his/her best interests381. The law does not include a 

provision which would determine how to define the best interests of an individual child 

and how to give a preference to this interest while deciding on the monetary and non-

monetary assistance. 

 

Placing children in alternative care  
 

Convention on the Rights of the Child requires382:  

- A child temporarily or permanently deprived of his or her family environment, or in whose 

own best interests cannot be allowed to remain in that environment, shall be entitled to 

special protection and assistance provided by the State; 

- States Parties shall in accordance with their national laws ensure alternative care for such a 

child; 

- Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if 

necessary placement in suitable institutions for the care of children. When considering 

solutions, due regard shall be paid to the desirability of continuity in a child's upbringing and 

to the child's ethnic, religious, cultural and linguistic background. 

 

States Parties that recognize and/or permit the system of adoption shall ensure that the best interests 

of the child shall be the paramount consideration383. 
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UN Guidelines for the Alternative Care of Children provides the following guidelines: 

▪ Laws, policies and regulations should prohibit the recruitment and solicitation of children for 

placement in residential care by agencies, facilities or individuals384; 

▪ In order to meet the specific psychoemotional, social and other needs of each child without 

parental care, States should take all necessary measures to ensure that the legislative, policy 

and financial conditions exist to provide for adequate alternative care options, with priority 

to family- and community-based solutions385; 

▪ When a child is relinquished or abandoned, States should ensure that this may take place in 

conditions of confidentiality and safety for the child, respecting his/her right to access 

information on his/her origins where appropriate and possible under the law of the State386; 

▪ Any decision to remove a child against the will of his/her parents must be made by 

competent authorities, in accordance with applicable law and procedures and subject to 

judicial review, the parents being assured the right of appeal and access to appropriate legal 

representation387. 

 

 

Foster care 

According to the Law on Adoption and Foster Care the foster care can be provided to 

individuals under the age of 18 if they are orphans, if their parents’ parental rights have been 

suspended, restricted or removed, or if the parents have been recognized missing388.    

This law establishes the following regulations for placing the child in foster care: 

• A decision on placing a child in foster care is made by the Guardianship and 

Custodianship Authority on the basis of an authorized social worker’ assessment of 

the child’s needs and the persons interested in providing foster care.  When making a 

decision, the following principles have to be observed:  wishes of a person interested 

in providing foster care in relation to the child’s age, sex, and health condition; 

placing the child in feasibly similar ethnic, religious, and cultural environment; 

restricting the number of children in foster families to seven children; consent of the 

child who has attained the age of 10; placing siblings together; restricting the age 

difference between the foster parents and the child to 16 years389; 

• A foster family has the following obligations: to take care of the child in accordance 

with his/her individual development plan; to create a normal family environment for 

the child; to notify the Guardianship and Custodianship Authority if conditions in the 

foster care become harmful; to facilitate interaction between the child and his/her 

family in accordance with the law; to live with the child. Non-observance of these 

obligations leads to a legal liability according to the law390; 

• A foster child enjoys all rights provided in international agreements and other acts. A 

foster family shall observe the principles of child participation and respect for the 

child’s opinion while making decisions391; 
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• The Guardianship and Custodianship Authority develops an individual plan for 

placing the child in foster care and monitors implementation of this plan. It also 

supervises how the adoptive family performs its obligations with respect to the living 

conditions of the child, his/her development, education, and state of health392.   

The norms considered above show that the needs and compatibility of the child is 

assessed only based on the difference of age, wishes of the foster parents, ethnic, 

religious, and cultural factors and the consent of the child who has attained the age of 

10. The law does not refer to the principle of preferential treatment of the child’s best 

interests while placing a child in foster care, as a right of the child and a procedural 

decision-making rule to be followed by authorized bodies. As for the child’s 

participation, the law mentions consent of the child if he/she has attained the age of 10, 

but says nothing about hearing and considering the views of younger children. Nothing 

is said about an obligation to properly inform and consult a child. The reference to the 

age as a stipulation of consent does not guarantee an informed consent by the child. 

Several other issues call for attention: the law does not require mandatory preparation 

of foster parents. It does not provide for non-monetary assistance to foster parents. This 

support could take the form of consultations or provision of information. The law also 

does not include a confidential and effective mechanism that would enable a foster child 

to notify appropriate bodies about the facts of violence. 

There is another problem related to the child’s right to live in the family.  The 

regulation establishing procedures for foster care393, which practically guide placement 

of children in foster care, says that foster care also applies to the child whose parents 

were recognized by the court as recipients of assistance. This provision cannot be found 

in the law on foster care and essentially contradicts the latter. This provision violates 

the right of the child to live in his/her family, because if the parents are recognized as 

persons in need of psycho-social assistance, the child is separated from the parents and 

placed in foster care. Instead, the parents in need of support could have received 

assistance with raising children and maintaining the family.  

 

Child adoption 

According to the Civil Code, a decision on child adoption is made by the court based on the 

opinion of the Guardianship and Custodianship Authority. A child can be subjected to 

adoption if he/she does not have parents or the parents are recognized as dead or missing; the 

child is recognized as abandoned; the parents are deprived of parental rights; all legal 

representatives have agreed to the adoption of the child. The child’s consent is required from 

the age of 10 and has to be heard in the court. The consent is not required, if the child has 

lived with the adoptive parents prior to the submission of the application and has considered 

them as his/her parents394.  

According to the Law on Adoption and Foster Care, the court makes a decision based on 

the opinion of the Guardianship and Custodianship Authority. The principle of the child’s 

best interests suggests considering this opinion in combination with other relevant legal 

documents. More specifically, the Law on Adoption and Foster Care395 establishes that the 

opinion on child adoption shall include: a) information on the adoptive parents’ biography, 
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personal qualities, social status and state of health, motives of adoption; b) information on 

the child’s biography, personal qualities, social status and state of health, ethnicity and 

culture396.  

According to the sub-statutory act, the opinion assessing adoptive parents is based on their 

criminal record, the results of health examination and drug tests. Marriage certificates and 

certificates with evidence of kinship, if any, are also considered397. The offers are made 

according to the waiting list of adoptive parents, their demands and interests of the child398. If 

adoptive parents agree to adopt the suggested child, the agency assesses compatibility of the 

child and the adoptive parents based on their evaluation399 according to the following criteria: 

age difference restricted to 16 years, consent of the child from the age of 10, and the religious 

factor400.  

The analysis of the above norms shows that the principle of preferential consideration 

of the child’s best interests in the process of adoption is not well reflected in the 

substantive and procedural norms governing court hearings. The documents assessing 

adoptive parents and the child, as well the evaluation of their compatibility, which are 

provided by the Guardianship and Custodianship Authority, include only basic 

information about their identities, and the state of health and social status. Neither the 

law, nor the sub-statutory act establish a formal process thereby a multidisciplinary 

team shall assess each child individually. These regulations also do not establish the rule 

for child participation in the process in accordance with his/her age and stage of 

development.  Consent of the child from the age of 10 is not sufficient to ensure the 

child’s meaningful participation in the process. It is also unclear how compatibility of 

the parents selected on the first-come basis and the types of requirements that they 

indicate in the application form is established in relation to an individual child’s best 

interests, while the criteria to be considered include only difference of age, consent of 

the child over the age of 10, and cultural, ethnic and religious factors.  

The Civil Code allows an adoptive parent to alter the personal information of the 

adopted child and to keep this information in secret from him/her. The child is deprived 

of the right to restore or/and access this information before the age of majority. 

However, it is unclear who can inform him/her even upon attainment of the age of 

majority, especially considering the fact that disclosing this kind of information leads to 

criminal liability401. Revealing this information is also problematic from the viewpoint 

of personal data protection. The documentation related to the adopted child (birth 

certificate/ID card, certificate of health, identity of biological parents and other data), 

which is prepared by the agency, is kept for the period of 15 years only402. 

Correspondingly, in the absence of the will of the adoptive parents, the child will never 
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find out about his/her true origins and personal data. This contradicts the right of the 

child to preserve his/her identity, seek and possess information about his/her origin403. 

It is also important to note that the law does not provide for the preparation of the 

adoptive parents and periodic monitoring of the child after his/her placement in the 

adoptive family. The best international practices and the United Nations guidelines 

should be considered in the system for determining compatibility. In this system the 

court confirms the child’s adoption in at least 6 months from the moment of his/her 

placement in the selected family, i.e. after it becomes clear that the child’s life in the 

family fully corresponds to his/her best interests and risks are excluded.  

Placement in a specialized institution 

According to the Law on Social Assistance, a specialized institution is a natural or a legal 

person providing social services to persons in need of special care during 24 hours or/and a 

specific period of the day or night. These do not include boarding schools providing general 

education404.  

According to this law, a decision to place a child in a specialized institution with the 

exception of boarding schools is made by the Guardianship and Custodianship Authority405.  

The child is placed on the basis of an application by an interested person. This can be a 

person who desires to be placed in such an institution, his/her family member, the 

Guardianship and Custodianship Authority or the court406.  

It needs to be noted that the law does not uphold the principle according to which   

placement of the child in alternative care is an extreme measure and the child is placed 

in alternative care only when it is unavoidable because none of the methods to 

strengthen and reintegrate the family has worked.      

The Public Defender’s Annual Report for 2013 raises concerns in relation to incorrect 

diagnostics at the moment of birth and problems of rules granting the status to an individual. 

The Report says that these factors impede timely and adequate care. The existing system does 

not grant the status to infants up to the age of 3. This is a major challenge for policy and 

practice. It prevents children (and their caregivers) to make use of the state funding 

associated with the status. The issues of early diagnostics and status determination in cases of 

autism and Down Syndrome are unclear up to date.          

 

The rule for placing a child in a specialized institution is established by the Minister’s 

Order407: 

 

▪ A specialized institution for children is an institution engaged in upbringing 

(including a shelter for homeless children), day care center and a shelter for mothers 

and children, also affiliate offices of the State Foundation for Protection and 

Assistance to Victims of Human Trafficking, including orphanages408; 
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▪ A decision on placing a child (including a child who was found) is made by a 

Regional Council, while a decision on placing a homeless child is made by an 

authorized social worker409. 

▪ The child is assessed by the social worker based on the collected documents (identity 

documents, health certificate/form 100 (general), in the case of children with 

disabilities – a medical and social examination document)410.  

▪ The following individuals can be placed in boarding schools and community centers 

intended for persons with disabilities: adults with disabilities, also children of these 

persons under the age of 18, if this does not contradict the child’s true interests411; 

▪ The placement in day care is applicable to 16-18 years old children412; 

▪ The placement in day care or a shelter for homeless children is applicable to 

homeless children413.  

▪ The placement in the shelter for mothers and children is applicable to mothers 

experiencing different problems and women experiencing problems, if the latter is in 

no less than 26th week of pregnancy. A mother is placed with children under the age 

of 10 if the children are facing the risk of being abandoned or being placed in an 

institution414. 

▪ Children in need of care, who are under the age of 18415, are subject to placement in 

an educational institution. The Order defines the child in need of care as: a child 

whose parents are recognized as missing or dead or is a recipient of assistance and 

whose parental rights are enforced by the court-designated supporter authorized by 

the Guardianship and Custodianship Authority; a child who is an orphan; a child who 

is acknowledged as being abandoned; a child who cannot be left with a parent because 

of harm that can be caused by leaving him/her with the a parent due to the reasons 

unrelated to him/her416.   

The law does not talk about the need for child participation, hearing the child’s views 

and involving an interdisciplinary team to assess his/her interests. The law does not 

establish principles related to the child’s placement in alternative care: placement in a 

specialized alternative care institution as an extreme measure; multidisciplinary 

assessment of the state of the child and the family; selection of a particular form of care 

in accordance with the child’s best interests; a system of regular independent 

supervision and monitoring, etc. The law does not regulate issues related to the rights of 

the child and issues of short and long-term care in cases of natural disasters and other 

calamities. 

It is important to consider the objective and functions of Regional Councils under the 

Guardianship and Custodianship Authority. The Councils make decisions about placing 

the child in need of care in a specialized care institution. According to the Council’s 

typical bylaws417 the Council is composed of representatives of the Social Service 

Agency, a relevant Educational Resource Center of the Ministry of Education and 

Science, local self-government, a local nongovernmental organization or/and a 

professional union. The Council may also include a representative of the State 

                                                           
409 Article 4 
410 Article 6 
411 Article 3.3 of the Order 
412 Article 3.4 
413 Article 3.5 
414 Article 3.6 
415 Article 3.7 
416 Article 2.7 
417 The Social Service Agency Order on Approving the Typical Bylaws and Composition of the 

Guardianship and Custodianship Body’s Regional Councils 
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Foundation for Protection and Assistance to Victims of Human Trafficking under the 

Ministry of Labor, Health, and Social Affairs, a doctor from a medical clinic or an 

insurance company, and other interested individuals418.    

According to the Bylaws, the purpose of the Council with respect to the 

guardianship/custodianship and social issues is to protect the interests of a person 

through cooperation between the state and civil society and application of a 

multidisciplinary approach419.  

The members of the Council are notified about the time and date of the meeting. They 

receive the meeting agenda, description of the cases to be considered and relevant 

documentation, if required. If necessary, the Council members may also receive 

additional case materials, no later than a day before the beginning of the meeting420. 

While making decisions the Council members are guided by the legislation in force, 

information and recommendations provided in the opinions of the social worker or/and 

other authorized persons (a psychologist, a lawyer), also by other data relevant to the 

issue under consideration (if such exist). If the presented materials are not sufficient, the 

Council has a right to request additional information or/and documents421. 

The Council’s typical bylaws do not establish principles of decision-making concerning 

children, such as preferential treatment of the child’s best interests, hearing and 

respecting the child’s views, confidentiality of personal data related to children when 

case-specific materials are exchanged. As for the multidisciplinary assessment as a 

mechanism for establishing the child’s best interests, the Council does it only on the 

basis of submitted documents. In reality, a social worker assesses the child, collects 

documents and writes an opinion. The list of required documents does not include 

opinions by a psychologist, education specialist, a doctor and other specialists that are 

needed for the comprehensive assessment of the child’s state and needs. Moreover, 

participation of a health specialist in the Council is “allowed” rather than being 

required. Thus, thoroughness of examination of the child’s health becomes 

questionable.  The issue is exhausted by submitting a basic health certificate (form 100).   

This leads to the conclusion that none of the considered laws and regulations call for the 

examination of such important elements and circumstances as: health and education 

needs of the child, past accidents involving violence, needs for treatment and other 

services, interaction with the family, hearing his/her opinions and considering his/her 

desires according to the age and stage of development. It is also clear that the needs and 

compatibility of the child are assessed by a social worker, whose opinion provides a 

basis for the decision made by the Regional Council under the Guardianship and 

Custodianship Authority. It is true that different specialists take part in the work of the 

Regional Councils. However, their direct participation in assessing and establishing the 

child’s best interests is minimal. Correspondingly, multidisciplinary assessments are not 

adequately guaranteed in either law or practice.   

The Study revealed system problems, specifically: a multidisciplinary and multi-agency approach is 

applied only in a case of crisis intervention. There is no such approach applied for other cases and for 

the prevention422.  
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420 Article 7.7 
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Licensing of child caring institutions   

Convention on the Rights of the Child requires that institutions, services and facilities for care or 

protection of children must conform with established standards423.  

 

Convention on the Rights of the Child requires from the States Parties to recognize the right of a 

child who has been placed by the competent authorities for the purposes of care, protection or 

treatment of his or her physical or mental health, to a periodic review of the treatment provided to 

the child and all other circumstances relevant to his or her placement424. 

 

UN Guidelines for the Alternative Care of Children provides that legislation should stipulate that 

all agencies and facilities must be registered and authorized to operate by social welfare services or 

another competent authority, and that failure to comply with such legislation constitutes an offence 

punishable by law. Authorization should be granted and be regularly reviewed by the competent 

authorities on the basis of standard criteria covering, at a minimum, the agency’s or facility’s 

objectives, functioning, staff recruitment and qualifications, conditions of care and financial 

resources and management425.  

 

“The implementation of the article 3 (3) requires a comprehensive review of the legislative 

framework applying to all such institutions and services, whether run by the State or by voluntary 

and private bodies. The review needs to cover all services – care, including foster care and day care, 

health, education, penal institutions and so on. Consistent standards should be applied to all, with 

adequate independent inspection and monitoring”426.  

 

 

The Law on Licensing Institutional Upbringing427 establishes the following: 

▪ The law applies to an educational institution of any organizational and legal form, 

except for foster care institutions, hospitals, and boarding schools established by the 

Ministry of Health and Science of Georgia, also the institutions where a child spends 

less than 3 months a year428.  

▪ The Ministry defines the territorial coverage and the number of educational activities 

and if necessary, the rules and conditions for selecting a person engaged in 

upbringing. Expanding these activities to other areas and changing their number is 

prohibited429.    

▪ Licensing of upbringing institutions requires an educational program consistent with 

the child care standards; information about the number and qualifications of staff; 

information on the technical equipment and facilities; the activities have to comply 

with the Child Care Standards430 approved by the Government.   

▪ A licensing institution is authorized to inspect a licensed institution to check its 

compatibility with the provisions of the license. An inspection is also applicable to 

cases, where an evidence of violations of the license provisions has been provided. A 

violation of the license provisions will result in a liability according to the Georgian 

law431.  

                                                           
423 CRC, art. 3 (3) 
424 CRC, art. 25 
425 UN Guidelines for the Alternative Care of Children, para. 105 
426 Implementation Handbook for UN CRC, UNICEF, 2007 / unofficial translation, pg. 41  
427 The Law on Licensing Educational Activities, adopted 08.06.2016, 
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The Law acknowledges licenses of educational institutions, which were licensed under 

the previous law432, including the educational institutions associated with the Georgian 

Apostolic Autocephalous Orthodox Church.  It needs to be noted that under the previous 

law these institutions were licensed without completing special licensing procedures. No 

law obliges them to meet any requirements to meet standards in a transitional period and 

later take a form of a small family-type care institution. Such requirement is only 

included in a sub-statutory act, the Government Decree on Child Care Standards, which  

establishes exceptional requirements for large 24-hour institutions and sets a deadline of 

January 1, 2020 for meeting the standards433. This Act does not suggest a stage-by-stage 

implementation either. Correspondingly, children living in large institutions are left 

beyond the state child care system for several years and according to the previous 

experience (since March 2009 these institutions are considered to be licensed even though 

they do not comply with the standards434) the ways for solving this problem are still 

ambiguous.  

 

The UN Special Rapporteur on the sale of children, child prostitution and child 

pornography emphasizes the following important issues in the Report on her visit to Georgia435:  

 

▪ Encourages the authorities to pursue a dialogue with representatives of all private 

childcare institutions with a view to accomplishing the full deinstitutionalization process 

by closing non-public residential institutions and strengthening support to families and 

alternative care options436;  

▪ Adopt and implement a new plan of action for reform of the childcare system, to fully 

accomplish the deinstitutionalization process, which includes the regulation, monitoring, 

and supervision of non-State-run childcare institutions, with the ultimate goal of closing 

them down and favoring alternative childcare measures437; 

▪ Ensure that children with disabilities also benefit from the deinstitutionalization process, 

allocating the necessary specialized means and resources to support families with 

children with disabilities and promoting alternative specialized care measures for 

children with disabilities438; 

▪ Increase the recruitment, training and incentives of qualified, specialized and trained 

social workers for the provision of comprehensive care, recovery, reintegration and 

follow-up programmes for child victims of abuse, violence and exploitation, ensuring 

adequate geographic coverage and allocation of the necessary means and resources; 

adopt standards for social workers to ensure the delivery of quality services that are 

compliant with child rights439.  
 

 

It is important to note that this law does not regulate the issue of licensing boarding 

schools, which provide both education and upbringing. No laws establish child care 

standards for hospitals where children are placed (for example, the Law on Psychiatric 

Assistance establishes that in the case of involuntary treatment a patient can be placed in 

the hospital for 6 months and longer440). Thus, in Georgia the upbringing provided by the 

                                                           
432 The Law on Licensing Education Activities/adopted on 11.03.2005/abolished on 17/06/2016 
433 The Government Decree on Child Care Standards, Article 1 (4) 
434 See the 2009, march 24 amendment, https://matsne.gov.ge/ka/document/view/1790 
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to Georgia, Human Rights Council, 21.12.2016 
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boarding schools as well as caregiving practices of hospitals where children are placed, 

are not subjected to mandatory standards and regulation.  

As for the monitoring, the law says that a licensing institution is authorized to examine 

how terms of a license are upheld on the whole or study specific violations if evidence is 

provided in support of such violations. The law does not define regularity, rules and 

instruments of monitoring (inspection, supervision). Also, the law does not define the 

meaning of “evidence” that would call for the inspection of an institution. It does not say 

anything about appeal mechanisms accessible to a child. It also needs to be noted that the 

Law on Institutional Upbringing does not mention preferential consideration of the 

child’s best interests. This and other fundamental principles are not reflected in the 

Government Decree on Child Care Standards. The law does not regulate foster care as an 

upbringing activity and except for imposing minimal requirements441 leaves it without 

standards.    

3.4.3. Right to Education 

 

 
Convention on the Rights of the Child requires that the States Parties recognize the right of the 

child to education, and with a view to achieving this right progressively and on the basis of equal 

opportunity, they shall, in particular: make primary education compulsory and available free to all; 

encourage the development of different forms of secondary education, including general and 

vocational education, make them available and accessible to every child, and take appropriate 

measures such as the introduction of free education and offering financial assistance in case of 

need; make higher education accessible to all on the basis of capacity by every appropriate means; 

make educational and vocational information and guidance available and accessible to all children; 

take measures to encourage regular attendance at schools and the reduction of drop-out rates442.  

 

States Parties shall take all appropriate measures to ensure that school discipline is administered in 

a manner consistent with the child's human dignity and in conformity with the present 

Convention443. 

 
UN Committee on the Rights of Persons with Disabilities reiterates that Inclusive education is to 

be understood as444: 

▪ A fundamental right of all learners. Notably, education is the right of the individual 

learner, and not, in the case of children, the right of a parent or caregiver. Parental 

responsibilities in this regard are subordinate to the rights of the child; 
▪ A principle that values the well-being of all students, respects their inherent dignity and 

autonomy, acknowledges individual requirements and ability to effectively be included in 

and contribute to society; 
▪ A means of realizing other human rights. It is the primary means by which persons with 

disabilities can lift themselves out of poverty, obtain the means to participate fully in their 

communities, and be safeguarded from exploitation; 

▪ Result of a process of continuing and pro-active commitment to eliminate barriers 

impeding the right to education, together with changes to culture, policy and practice of 

regular schools to accommodate and effectively include all students. 
 
The Committee highlights the importance of recognising the differences between exclusion, 
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segregation, integration and inclusion. In particular445: 

▪ Exclusion occurs when students are directly or indirectly prevented from or denied access 

to education in any form.  

▪ Segregation occurs when the education of students with disabilities is provided in separate 

environments designed or used to respond to a particular or various impairments, in 

isolation from students without disabilities.  

▪ Integration is a process of placing persons with disabilities in existing mainstream 

educational institutions, as long as the former can adjust to the standardized requirements 

of such institutions.    

▪ Inclusion involves a process of systemic reform embodying changes and modifications in 

content, teaching methods, approaches, structures and strategies in education to overcome 

barriers with a vision serving to provide all students of the relevant age range with an 

equitable and participatory learning experience and environment that best corresponds to 

their requirements and preferences.  

Placing students with disabilities within mainstream classes without accompanying structural 

changes to, for example, organisation, curriculum and teaching and learning strategies, does not 
constitute inclusion. Furthermore, integration does not automatically guarantee the transition from 

segregation to inclusion. 

 

The Committee provides the core features of inclusive education which are446:  

▪ Whole systems approach: education ministries must ensure that all resources are invested 

toward advancing inclusive education, and toward introducing and embedding the 

necessary changes in institutional culture, policies and practices. 

▪ Whole educational environment: the committed leadership of educational institutions is 

essential to introduce and embed the culture, policies and practices to achieve inclusive 

education at all levels: classroom teaching and relationships, board meetings, teacher 

supervision, counselling services and medical care, school trips, budgetary allocations and 

any interface with parents of learners with and without disability when applicable, the local 

community or wider public.  

▪ Whole person approach: recognition is given to the capacity of every person to learn, and 

high expectations are established for all learners, including learners with disabilities. 

Inclusive education offers flexible curricula, teaching and learning methods adapted to 

different strengths, requirements and learning styles. This approach implies the provision 

of support and reasonable accommodation and early intervention so that they are able to 

fulfil their potential. The focus is on learners’ capacities and aspirations rather than content 

when planning teaching activities. It commits to ending segregation within educational 

settings by ensuring inclusive classroom teaching in accessible learning environments with 

appropriate supports.  The education system must provide a personalized educational 

response, rather than expecting the student to fit the system. 

▪ Supported teachers: All teachers and other staff receive education and training giving 

them the core values and competencies to accommodate inclusive learning environments, 

which include teachers with disabilities. The inclusive culture provides an accessible and 

supportive environment which encourages working through collaboration, interaction and 

problem-solving. 

▪ Respect for and value of diversity: All members of the learning community are 

welcomed equally, with respect for diversity according to, inter alia, disability, race, color, 

sex, language, linguistic culture, religion, political or other opinion, national, ethnic, 

indigenous or social origin, property, birth, age or other status. All students must feel 

valued, respected, included and listened to. Effective measures to prevent abuse and 

bullying are in place. Inclusion takes an individual approach to students.  

▪ Learning-friendly environment: Inclusive learning environments must create an 

accessible environment where everyone feels safe, supported, stimulated and able to 

express themselves, with a strong emphasis on involving students themselves in building a 

positive school community. Recognition is afforded to the peer group in learning, building 
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positive relationships, friendships and acceptance. 

▪ Effective transitions: Learners with disabilities receive the support to ensure the effective 

transition from learning at school to vocational and tertiary education, and finally to work. 

Learners’ capacities and confidence are developed and learners receive reasonable 

accommodation and equality regarding assessment and examination procedures, and 

certification of their capacities and attainments on an equal basis with others. 

▪ Recognition of partnerships. Teacher associations, student associations and federations 

and OPDs, school boards, parent-teacher associations, and other functioning school support 

groups, both formal and informal, are all encouraged to increase their understanding and 

knowledge of disability. Involvement of parents/caregivers and the community must be 

viewed as assets with resources and strengths to contribute. The relationship between the 

learning environment and the wider community must be recognized as a route towards 

inclusive societies.  

▪ Monitoring: As a continuing process, inclusive education must be monitored and 

evaluated on a regular basis to ensure that segregation or integration is not happening 

either formally or informally. Monitoring, according to article 33, should involve persons 

with disabilities, including children and persons with intensive support requirements, 

through OPDs, as well as parents or caregivers of children with disabilities where 

appropriate. Disability-inclusive indicators must be developed and used consistent with the 

2030 Agenda for Sustainable Development. 

 

 

Goals of Education, Protection from Violence  

 

Goals of Education  

In accordance with the Convention on the Rights of the Child, the education of the child is 

directed to447: the development of the child's personality, talents and mental and physical abilities 

to their fullest potential; the development of respect for human rights and fundamental freedoms, 

and for the principles enshrined in the Charter of the United Nations; the development of respect 

for the child's parents, his or her own cultural identity, language and values, for the national 

values of the country in which the child is living, the country from which he or she may 

originate, and for civilizations different from his or her own; the preparation of the child for 

responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, 

and friendship among all peoples, ethnic, national and religious groups and persons of indigenous 

origin; the development of respect for the natural environment. 

Committee holds448 that due to the general and very wide meaning of education goals 

acknowledged by the Convention some of the states do not consider their inclusion into national 

legislation. The Committee believes that without considering this goal in the national legislation 

this principle will not be properly achieved. The Committee calls upon states to ensure 

strengthening of this principle in relevant laws. The legislation shall strengthen the prohibition of 

corporal punishment or other cruel or degrading forms of punishment   as disciplinary measure.449 

Law on General Education determine450 that basic goals of the state policy in the field of general 

education are to: a) create conditions for developing pupils into free persons with national and 
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448 General Comment #1, Education Goals; paragraph 17 
449 General Comment #1, paragraph 8; General Comment # 8, paragraph 32 
450 Law on General Education, Adopted 04.08.2005/ Article 3 (1) 
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universal human values; b) develop intellectual and physical skills of pupils, provide them with 

necessary knowledge, establish healthy lifestyles, form civil awareness based on liberal and 

democratic values, ensure respect for cultural values by the pupils and facilitate understanding of 

rights and obligations before their family, society, state and community.  

 

The education goals determined by the Law of Georgia on General Education do not fully cover 

the goals acknowledged by the Convention and in particular the following important goals are 

missing: development of respect towards the human rights; development of tolerance, equality, 

peace and respect towards the different. Accordingly, it is important to review the legislation 

with regard to these issues.  

 

Law of Georgia on Early and Preschool Education does not include the provision on the education 

goals. It is important to review this law and to include preschool education goals in accordance 

with the Convention. It is important to include following issues in the legislative amendments: 

 

▪ National system of professional development for teachers and caregivers and other 

personnel  of early and preschool education institution, which is necessary precondition 

for the enforcement of quality education right; 

▪ The law limits access to the alternative and diverse services (because mandatory number 

of hours is established and only public and private organizational form of kinder gardens), 

which means that the opportunity to create educational services targeted towards the 

needs of concrete field (public and private) are limited;451 

▪ Law of Georgia on Early and Preschool Education does not include any provision 

regarding the right to play and participate, which represents main pillar for ensuring the 

child friendly education at early age;452  

 

The law does not say anything about the state obligation to provide quality and accessible 

education for especially vulnerable group of children. 

 

Protection from Violence  

 

Law on General Education determines that the state shall ensure 

prevention of violence at general education institutions.453 This law prohibits violence against a 

pupil or any other person at school. In the case of physical and/or verbal abuse, a school shall be 

obliged to immediately and adequately respond, as provided for by the legislation of Georgia.454  

Law of Georgia on Early and Preschool Education prohibits any kind of violence against children 

and obliges institutions to ensure training of caregiver-pedagogues and other personnel on use 

methods of non-violent treatment and care as well as other relevant measures455.  

 

These provisions are in general compliance with the principle of protection of children from 

violence, but laws need to be reviewed in order to ensure inclusion of the Committee 

recommendation456 and make direct indication in the law regarding the prohibition of corporal 
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punishment or other cruel or degrading forms of punishment. In addition, different forms of 

violence shall be defined, including bulling. The Law shall be reviewed to ensure the obligation of 

educational institution in the law on establishment of prevention of violence and proper reaction 

mechanisms, including providing a child with access (information, physical access, support) to the 

effective and confidential reporting mechanism in case of violence (hot line, concrete person, 

institution).   

 

In addition, it is important that professional codes of ethics and guidance for teachers and 

caregivers, and also the rules or charters of institutions, emphasize the illegality of corporal 

punishment and other cruel or degrading forms of punishment.457 

 

Inclusive Education 

 

 

The Committee requires from the states to create complete and coordinated legislative and policy 

framework with proper sanctions. The main elements include:458  

▪ Accordance with the international standards of human rights; 

▪ Clear definition of inclusiveness and its goals, which will be part of the reform and not 

addition to it;  

▪ Material right to inclusive education, as one of the elements of legislative framework, 

which means deletion of irrelevant terms from the laws; guarantee for all pupils with and 

without disabilities to have equal rights to inclusive educational opportunities and 

individual pupil shall be provided with the services for special support;  

▪ Inclusion shall be part of the Law on Education, as concrete goal;  

▪ School design according to the “universal design” principle and at the same time 

development of adaptation plan and timeline for already existed schools;459 

▪ Development of inclusive education quality standards and monitoring mechanisms; 

acknowledgment of reasonable accommodation and establishment of proper sanction for 

failure to enforce;  

▪ Development of framework mechanism of early reveal, evaluation and support;  

▪ Obligation of local self-governance to plan and ensure inclusive educational environment, 

relevant language, proper communication means for all pupils including for the pupils 

with disabilities;  

▪ Creation of legislative guarantees for the realization of children’s rights for the children 

with disabilities and giving due consideration to children’s views into the education 

system, including school boards, through the state and local government institutions as 

well as for the purpose of appeal of a decision; partnership coordination among all state 

and non-governmental organization, including the participation of persons with 

disabilities and parents. As well as risk of school abandonment and monitoring of children 

outside the mandatory education system and creation and accessibility of database of these 

children. 

Definition of Inclusive Education 
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Law on Early and Preschool Education460 determines inclusive education as an educational 

approach within which the education system ensures quality education for every child at 

institutions considering their individual necessities, regardless of their physical, cognitive, 

sensory, social, emotional, linguistic, ethnic, racial, religious, gender or other particularities;461   

 

This Law also establishes obligations of different entities with regard to inclusive education: 

 

▪ The authority and obligation of the Ministry of Education and Science of Georgia to 

prepare a list of educational resources and elaborate methodological resources on the basis 

of the principles of inclusive education and ensure the 

availability of such resources for municipalities;462  

▪ Powers and obligations of municipalities in the field of preschool care and education 

within which they 

ensure the delivery of equally available and inclusive preschool education;463  

▪ Rights and obligations of institutions in relation to children and their parents: 

development of strategy in accordance with the standards for inclusive education, 

protection of children from violence, safety, sanitary and hygiene;464 

▪ Institutions shall ensure the provision of inclusive education to children regardless of 

their physical, cognitive, sensory, social, emotional, linguistic, 

ethnic, racial, religious, gender and other particularities.465 

 

The analysis of reviewed laws allows concluding that definition of inclusive education is in 

compliance with international standards but norms are vague with regard to authority and 

obligation of entities. It is mandatory for the law to determine the obligation of coordination 

between the preschool institution and other entities, which ensures exchange of information and 

cooperation based on the best interests of a child, in order for the educational institutions to be 

able to provide services that are child friendly and fit their needs, abilities and interests. In 

addition, the law shall include: constructing new buildings in accordance with the universal 

design principle; all entities shall ensure obligation of reasonable accommodation; the monitoring 

framework of education quality shall include the implementation of monitoring of inclusiveness.  

 

Law on General Education acknowledges principle of inclusive education and determines 

inclusive education as involving pupils with special educational needs in the general education 

process together with their peers. Pupil with special educational needs is a pupil who have 

difficulties in learning compared to their peers and for whom modification of the National 

Curriculum and/or adaptation to the educational environment and/or preparation and 

implementation of the Individual Curriculum are needed; Multidisciplinary Team of Inclusive 

Education is a team of specialist who identify and assess individual educational needs of children 

with disabilities in order to select the best form of education for them.466 

 

This definition is not in compliance with the Convention on the Rights of Persons with 

Disabilities, because it defines the principle of inclusive education narrowly only in relation to the 
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difficulties related to learning (“a person who has difficulties in learning compared to their 

peers“467) and not as fundamental right of each pupil to receive high quality education which is in 

compliance with their age and individual requirements. Inclusive education is the result of 

process focused on elimination of barriers to the exercise of right to education, which includes 

changes in cultural, political and school practices in education process for the effective inclusion 

of children. Due to this it is important to review the definition in the general law and make it in 

compliance with the Convention on the Right of the Child and the Convention on the Rights of 

Persons with Disabilities and relevant international standards. 

 

Law on Vocational Education and Training468 and Law on Higher Education469 do not have any 

provision on inclusive education.  

 

The inclusive principle shall be ensured by the law at any stage and level of education. The law 

shall be in compliance with international standards in order for the children and youth with 

limited liabilities to be able to receive education in equal conditions with others.  

 

Universal Design and Reasonable Accommodation  

The Committee Determines470, that states shall ensure enforcement of obligations such as: 

prohibition of discrimination, all legal and other barriers shall be eliminated that create obstacles 

for the right to inclusive education; to ensure reasonable accommodations, failure of which 

represents exclusion from education for persons with disabilities; compulsory, free primary 

education available to all, including for the children with disabilities.  

Law of Georgia on General Education determine, that a school shall have the right to 

determine benefits for pupils with disabilities in order to create necessary learning conditions for 

them471 and is authorized to create necessary conditions for inclusive education472.  This means 

that law does not oblige school to create inclusive environment by ensuring “reasonable 

accommodation”.  

 

Law of Georgia on Social Protection of Persons with Disabilities473 does not cover the principle 

and rights of inclusiveness. This law determines that: 

 

▪ Educational institutions, together with healthcare and social security authorities, shall 

provide early and preschool education and out of school education to children with 

disabilities in order to create favorable opportunity to provide appropriate rehabilitation 

assistance to them, also to provide secondary specialized education and higher education 

to persons with disabilities according to their individual rehabilitation plan.474  

 

This provision shall become effective from April 1, 2017 but it is not in compliance with the 

Convention and requires some changes. 
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▪ In addition, this law permits receipt of education in a special educational institution for 

the persons with disabilities.475 

 

Special educational institutions allow segregation and contradict the principle of inclusion. 

 

▪ The law determines that if it is impossible to train and educate children with disabilities at 

general or special early and preschool education institutions, they may be trained and 

educated at home if so desired by their parents/legal representatives.“476  

 

This provision shall become effective from April 1, 2017 but it contradicts with the fundamental 

rights of an individual to inclusive education. This is individual child right and not the right of 

his/her parent or caregiver and the state shall take all possible measures to ensure enforcement of 

this right and it is prohibited to avoid this obligation due to the lack of resources.  

 

Code of Administrative Offences of Georgia477 determines financial sanctions for disregarding the 

needs and requirements of persons with disabilities in designing and developing built-up areas, 

forming residential districts, developing design solutions, constructing and reconstructing 

buildings and structures (GEL 500 to 800). The fine shall be issued by the appropriate agencies of 

the Ministry of Labor, Health and Social Affairs of Georgia. These sanctions are only declarative 

because only the Ministry is identified and concrete agency responsible for enforcement is not 

determined. 

 

Local Self-government Code478 does not include principle of inclusiveness and does not impose 

obligation of self-governance agency related to them. It is important to make such provision 

regarding the preschool education as well as out of school entities (this is exclusive authority of 

self-governance).  

 

Hearing the Child and access to complaints mechanisms 

 

 

The Committee identifies479, the listening to a child shall be ensured when making a decision 

regarding a child at the school because the decisions related to the education are about the best 

interests of children. The decisions shall be subject to judicial or administrative review. 

Disciplinary measures such as dismissal from school shall definitely be reviewed by the court 

because it is about limiting child’s right to education.  

 

Law on General Education480 determines: 

▪ The school is obliged to make aware each new pupil, parent and teacher of their rights and 

freedoms;481; 

                                                           
475 Article 18.1 
476 Article 18.3 
477 Article 1782 and 239.45 
478 https://matsne.gov.ge/ka/document/view/2244429  
479 General Comment #12, paragraph 105-114, page 24 
480 The Law on General Education, adopted on 04.08.2005 https://matsne.gov.ge/ka/document/view/29248   
481 Article 10 

https://matsne.gov.ge/ka/document/view/2244429
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▪ Pupils, parents and teachers have the right to participate in school governance personally o

r through an elected representative; to obtain any information from the school 

except for information containing personal data. They have the right to require and have 

the possibility to express their opinions and participate personally or through 

representatives in resolving issues related to them that are under consideration by the scho

ol.482 

▪ In order to protect their rights and freedoms, pupils, parents and teachers have the right to 

appeal unlawful and other wrongful acts of teachers 

and the school, as well as to receive full compensation for any inflicted damage. School 

shall be obliged to establish an effective mechanism for independent and impartial review 

of appeals.483  

Although this law gives the right to a pupil it obliges the burden of requesting participation  and 

does not reflect the obligation of school to ensure listening to a child when reviewing issues 

related to him/her and in managing schools. The law directly obliges school to ensure 

participation of pupils, listening to their opinion and giving due weight to the opinion of children 

regarding the issues related to the pupils and school management.   In addition, the law shall 

ensure strengthening of school obligation: to create independent and impartial mechanism for 

appeals; providing pupils with information regarding this mechanism; to ensure support of pupils 

with the communication and other means in order to listen to pupils and giving due weight to 

their opinion in the process of review of issues.  

Application of Disciplinary Measures  

Law on General Education of Georgia, determine that a pupil 

is entitled to appear together with his/her parent when resolving the issue related to a disciplinary 

measure, violation of school regulation, reveal of disciplinary violation by a pupil or resolving the 

issue of imposition of a disciplinary penalty.484  

 

This norm leaves a child absolutely dependent on a decision of a parent and school and limits 

his/her right to participate independently in the decision making process.  

 

Referral of Juveniles with Anti-social Behavior  

 

Law on General Education include referral, engagement of minors in various cultural and 

educational activities, or application of other measures against them, their transfer to other 

schools or boarding schools for minors who have attained the age of 12. The referral can be 

carried out for a definite term in the best interests of the minor, towards the minors with anti-

social behavior.485 The reason for referral to a boarding school can be such act of a minor who has 

attained the age of 10 which is determined by the Criminal Code of Georgia the commission of 

which by a person who has attained the age of criminal responsibility, would lead to criminal 

liability of that person.486 Decisions on a referral of minors are made by the Group of Experts 

within the Ministry of Education and Science of Georgia through the administrative rule.  

 

                                                           
482 Article 11 
483 Article 12 
484 Article 19.6 
485 Article 487.1 
486 Article 487.5 
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The transfer of a minor to a boarding school can be used only if other measures are not sufficient 

for the re-socialization of a minor. A motion regarding the transfer of a minor to a boarding 

school shall be submitted to a court by the Group of Experts only if the parent/legal 

representative of the minor refuses his/her transfer to the boarding school.487 The decision of the 

Group of Experts regarding the use of other measures, transfer of a minor to the boarding school 

based on the written consent of parents cannot be appealed.488  It is important to note that other 

measures are engagement of minors in various cultural and educational activities, or transfer to 

another school.489     

 

The norms reviewed above indicate that the transfer is carried out “in the best interests of the 

minor” and although it is determined that Group of Expert would “listen to a minor based on 

their interests”, the issue of listening of a child is not clear in the law. In addition the law does not 

cover the obligation of reasoning the decision in the light of the priority of the best interests of a 

child.  

The law does not determine procedural guarantees for listening of a minor by the administrative 

agency with the means applicable to his/her age and maturity. These norms limit the right of a 

child to appeal the decision of an administrative agency, in particular: a) right of a child to appeal 

independently or through representative a decision of the administrative agency regarding the 

measure of transfer (for instance transfer to another school); b) right of a child to appeal 

independently a decision of the Group of Experts regarding the transfer to a boarding school, in 

case child does not share parent’s consent on this matter.  

It is important to review the legislation and to eliminate these gaps and make it incompliance 

with the Convention.   

 

3.4.4. Right to Highest Attainable Standard of Health 

Convention on the Rights of the Child490 requires that States Parties recognize the right of 

the child to the enjoyment of the highest attainable standard of health and to facilities for the 

treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no 

child is deprived of his or her right of access to such health care services. For the 

implementation of this right, the States shall take the following measures:  

▪ To diminish infant and child mortality;  

▪ To ensure the provision of necessary medical assistance and health care to all children 

with emphasis on the development of primary health care; 

▪ To combat disease and malnutrition, including within the framework of primary health 

care, through, inter alia, the provision of adequate nutritious foods and clean drinking-

water, taking into consideration the dangers and risks of environmental pollution; 

▪ To ensure appropriate pre-natal and post-natal health care for mothers; 

▪ To ensure that all segments of society, in particular parents and children, are informed, 

have access to education and are supported in the use of basic knowledge of child 

health and nutrition, the advantages of breastfeeding, hygiene and environmental 

sanitation and the prevention of accidents; 

▪ To develop preventive health care, guidance for parents and family planning education 

and services. 

                                                           
487 Article 487.13 
488 Article 487.15 
489 Article 487.1 
490 CRC, art 24 
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Committee on the Rights of the Child reiterates491 that States are required to introduce into 

domestic law, implement and enforce internationally agreed standards concerning children’s 

right to health, including the International Code on Marketing of Breast-milk Substitutes and 

the relevant subsequent World Health Assembly resolutions, as well as the World Health 

Organization Framework Convention on Tobacco Control. Other specific measures:  

▪ Special measures should be taken to promote community and workplace support for 

mothers in relation to pregnancy and breastfeeding and feasible and affordable 

childcare services; and compliance with the International Labour Organization 

Convention No. 183 (2000) concerning the revision of the Maternity Protection 

Convention (Revised), 1952. 

▪ Health-service provision within schools as an important opportunity for health 

promotion, to screen for illness, and increases the accessibility of health services for 

in-school children.  

▪ States have obligation to make all essential medicines on the World Health 

Organization Model Lists of Essential Medicines, including the list for children (in 

paediatric formulations where possible) available, accessible and affordable. 

 

The Committee cautions against over-medicalization and institutionalization, and urges 

States to undertake an approach based on public health and psychosocial support to address 

mental ill-health among children and adolescents and to invest in primary care approaches that 

facilitate the early detection and treatment of children’s psychosocial, emotional and mental 

problems. 
 

Convention on the Rights of the Child requires that State parties to recognize the right of the 

disabled child to special care and shall encourage and ensure the extension, subject to 

available resources, to the eligible child and those responsible for his or her care, of assistance 

for which application is made and which is appropriate to the child's condition and to the 

circumstances of the parents or others caring for the child492. 

 

Convention on the Rights of the Child requires that State parties: 

- To recognize the right of a child who has been placed by the competent authorities for 

the purposes of care, protection or treatment of his or her physical or mental health, to 

a periodic review of the treatment provided to the child and all other circumstances 

relevant to his or her placement493; 

- To take all appropriate measures, including legislative, administrative, social and 

educational measures, to protect children from the illicit use of narcotic drugs and 

psychotropic substances as defined in the relevant international treaties, and to prevent 

the use of children in the illicit production and trafficking of such substances494; 

- To take all appropriate measures to promote physical and psychological recovery and 

social reintegration of a child victim of: any form of neglect, exploitation, or abuse; 

torture or any other form of cruel, inhuman or degrading treatment or punishment; or 

armed conflicts. Such recovery and reintegration shall take place in an environment 

which fosters the health, self-respect and dignity of the child495. 

 

                                                           
491  CRC General Comment #15 (2013) on Highest Attainable Standard of Health (art. 24), para. 35-36, 38 and 44 
492 CRC, art. 23.2 
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The domestic legislation regarding healthcare consists mainly of the following laws: law on 

healthcare496, law on patient’s rights497, law on psychiatric health498, law on “public health”.  

According to the Convention on the Rights of the Child, the State should fulfil its 

obligations for ensuring the right of the child to highest attainable standard of health 

through the following process: planning, implementation, monitoring and assessment499. 

Monitoring requires well-structured and disaggregated indicators. Information system should 

collect reliable, transparent and relevant data, with due observation of confidentiality. Findings 

of data analysis should create foundation for state accountability mechanisms500.  

CRC Committee indicates501 to the following additional obligations that need to be 

established by the law: explanation of the content of the child’s righ to healthcare; specific role 

and functions of responsible persons and authorities; specific indications to services eligible for 

children, mothers and pregnant women; regulation of the quality of services and medication.   

Primary Healthcare  

Convention on the Rights of the Child requires from the State Parties to adopt all 

appropriate legislative, administrative and other measures for the implementation of children’s 

right to health without discrimination. National laws should place a statutory obligation on the 

State to provide the services, programmes, human resources and infrastructure needed to 

realize children’s right to health and provide a statutory entitlement to essential, child 

sensitive, quality health and related services for pregnant women and children irrespective of 

their ability to pay. Laws should be reviewed to assess any potential discriminatory effect or 

impediment to realizing children’s right to health and repealed where required502.  

The Committee further recommends that given the high number of government agencies, 

legislative branches and ministries working on children’s health-related policies and services 

at different levels, the roles and responsibilities of each shall be clarified in the legal and 

regulatory framework503.  

Law of Georgia on public health504 aims at supporting population’s health and healthy 

lifestyle; support to reproductive health; prevention of disease breakout505. The law obliges the 

medical service providers to provide information regarding the essence and need for 

prophylactic immunization, likely clinical outcomes, related risks and possible consequences of 

refusal. In case of juveniles, such information should be provided to their legal 

representatives506. 

 

Law on healthcare regulates the relations between state authorities and natural and legal 

persons in the field of healthcare of citizens507.  

 

As per the law508, primary healthcare is first contact of a natural person or a family with 

healthcare system. Medical service, which is continuous, comprehensive and coordinated, 

                                                           
496 https://matsne.gov.ge/ka/document/view/29980  
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based on family medical system, accessible for every member of the community and which 

includes measures for health promotion, disease prevention, treatment and rehabilitation of 

common diseases, including mother and child healthcare, family planning, palliative care and 

ensuring access to necessary medication. 
 

In the field of primary healthcare, this law establishes the following509: 

 

▪ The State's obligations related to public health shall be reflected in the respective state an

d local programs510; 

▪ To carry out measures of public health in the cities and regions of Georgia, according to 

the Organic Law of Georgia on Local Self-Government and Government, public health 

offices of cities and regions shall be established and shall operate under the 

methodological guidance of the Ministry for Labor, Health and Social Affairs511; 

Citizens of Georgia and stateless persons with the corresponding status in Georgia shall 

have the right to: 

▪ Receive medical care envisaged by state health care programs approved under the 

established procedure. It shall be prohibited to discriminate against a patient in prison or 

in a place of detention during the provision of medical care;512  

▪ All citizens of Georgia shall have the right to receive comprehensive and objective 

information, and to obtain a second opinion about their health status513. 

 

With regards to safe motherhood and child healthcare the law establishes514 : 

 

▪ The State shall contribute to safe motherhood, legal provisions for creating and funding 

conditions necessary for child care in enterprises and establishments, and the formation 

of public opinion on the necessity of protecting the rights of mothers and children515; 

 

▪ The State shall ensure medical care in institutions for orphans, children outside of 

parental care, and children with physical and mental defects516 (term „with defects“ shall 

be replaced by term “with psycho-social needs”);  

▪ The State shall contribute to providing newborn babies, infants, and children of other age 

groups with safe and adequate food, supporting natural breastfeeding, and observing the 

International Code of Marketing of Breast-milk Substitutes517. 

 

Law on patient’s rights – purpose of this law is to protect the rights of citizens’ to receive 

healthcare, as well as to ensure inviolability of their honor and dignity518. This law establishes 

that every citizen of Georgia shall have the right to receive from any medical care provider 

the medical care that complies with professional and service standards recognized and 

practiced in the country519, without any form of discrimination520. This law also recognizes 

                                                           
509 Chapter XIII 
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that foreign citizens and stateless persons who are staying in Georgia shall have the 

guaranteed right to receive medical care according to the treaties and international 

agreements521.  

 

Patients may apply to court and demand522: compensation for property and non-property 

damages; suspension or revocation of the license of medical personnel; changing state 

medical and sanitary standards. 
 

As per the law, medical care for minors shall be available through state medical programs523; 

minor patients may receive information about their health status and treatment524; women in a 

post-natal period may have their newborn babies with them, and feed their newborn babies, 

as they deem appropriate525. 

  

The above-discussed norms of legislation regarding accessibility of primary healthcare 

are of general character and do not include clear and specific provisions. The examined 

legislation is noncompliant with the Convention in the following aspects:    

▪ The law does not include direct and clear provision regarding the rights of the child 

and pregnant woman on primary healthcare services with reference to appropriate 

services, programs, quality criteria under the Convention; the state obligations in this 

field must be reflected in the legislation and it is not enough to make reference to the 

programs; 

  

▪ The law does not include direct and clear provision regarding the children’s right to 

healthcare, who are deprived of parental care and placed in alternative care, in 

particular, what is meant by medical assistance (only urgent or continuous), and 

specifically which institution is responsible; 

 

▪ The law does not include a provision regarding the state responsibility to ensure the 

right of children victims of the exploitation, abuse, torture or other ill-treatment to 

adequate medical care and psycho-social rehabilitation services; 

 

▪ The law does not provide for the state responsibility to implement the health care 

service in schools for early detection and treatment of the children's psycho-social, 

emotional and psychological problems. 

Prenatal and antenatal healthcare and infant mortality  

 

Committee on the Rights of the Child recommends the State Parties that social protection 

interventions include ensuring universal coverage or financial access to care, paid parental 

leave and other social security benefits, and legislation to restrict the inappropriate marketing 

and promotion of breast-milk substitutes526. 

 

 

▪ Medical care for pregnant and nursing mothers    

                                                                                                                                                                                      
520 Article 6 
521 Article 9 
522 Article 10 
523 Article 39 
524 Article 43 
525 Article 38 
526 CRC General Comment #15 (2013) on the Highest Attainable Standard of Health, para. 55  
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Law on patient’s rights establishes:  

▪ The pregnant women and nursing mothers have the right to obtain complete, objective, 

timely and understandable information regarding possible direct or indirect harmful 

effects on a fetus or newborn in case of any scheduled medical intervention during 

pregnancy, childbirth and post-partum period by the healthcare provider527; 

▪ The pregnant woman has the right to make decisions for her and the fetus about 

provision of the medical service528; 

▪ The nursing mother shall have the right to keep her newborn unless the healthcare 

provider decides to transfer him/her elsewhere due to the child's health status, as well 

as to feed a newborn at its own discretion529.  

Law on Health Care establishes:  

▪ The State contributes to safe motherhood, providing legal basis for creating and 

funding the conditions necessary for child-care in institutions and enterprises, 

formation of public opinion on the necessity of maternal and child protection530; 

▪ Pregnant woman's medical follow-up, childbirth and post-partum medical care is 

provided according to the legislation of Georgia531. 

 

As stated above, the laws concerning pregnant and nursing women, recognize only the 

right to information, decision-making on health services and infant nutrition. As for 

antenatal and post-natal medical care, the law establishes that it is "guaranteed by the 

Georgian Legislation", however, does not refer to any law. Therefore, it is important to 

revise these laws in order to establish specific legal safeguards and guarantees in 

accordance with the international standards. 

Labour rights and safeguards 

Law on Health Care establishes: 

▪ Ministry of Labor, Health and Social Affairs determines the list of types of 

employment, in which pregnant women or nursing mothers cannot be engaged, as 

well as the terms of termination of employment, both before and after childbirth532. 

 

Labor Code533 establishes: 

▪ Overtime employment of a pregnant woman or a woman who recently gave 

birth or a disabled person and a minor is prohibited without their consent534; 

▪ Night employment (from 10 pm to 6 am) of minors, pregnant and nursing 

women, or women who recently gave birth is prohibited, while a caregiver of 

the child under the age of 3 or disabled person - without his/her consent535; 

▪ 183 calendar days are payable from the leave for pregnancy, childbirth and 

child care, and in case of pregnancy complications or twins - 200 calendar 

days536; 
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528 Article 36.1 
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▪ Maternity, parental and adoption leave will be paid from the state budget of 

Georgia. The amount of cash assistance to be issued for the paid maternity and 

parental leave, as well as for the paid adoption leave is no more than GEL 

1,000537; 

▪ It is prohibited to sign employment contracts with minors, as well as with 

pregnant or nursing women to perform hard, harmful and hazardous work538; 

▪ The employer has no right to dismiss a pregnant woman during the leave for 

pregnancy, childbirth and child care, except in cases when the employment 

contract expires; the work under the contract is performed, by the agreement of 

the parties; the obligation under individual or collective agreement and / or 

internal regulations is grossly violated; disciplinary violations committed 

repeatedly in the last 1-year period; court decision; the death of the employer539.    

 

The reviewed laws offer some guarantees to protect rights for pregnant and nursing 

women, such as: prohibition of overtime employment without consent; prohibition of 

hard, harmful and hazardous work at night; paid maternity leave of 183 days; the one-

time assistance of GEL 1000, prohibiton of dismissal during the maternity leave. 

However, allows exceptions from this rule: an employer may dismiss a woman during 

the maternity leave for gross violation of obligations under the employment contract 

and / or of the internal regulations, the expiry of the employment contract and 

accomplishment of the contractual assignment. The aforementioned exceptions leave a 

wide space for violation of the rights of pregnant and nursing women. Furthermore, the 

legal provisions on safe maternity and creation of spaces for children at work place are 

declaratory and not supported by any implementation mechanisms (specific measures, 

responsible agency, etc.).  
 

Family Planning and Reproductive Health 

The Law on Public Health540 aims at promotion of health of pupulation and healthy 

lifestyle; promotion of reproductive health; prevention disease dissemination541.   

  

The law establishes that the Ministry of Labor, Health and Social Affairs defines maternal, 

child and adolescent health policy, reproductive health policy and together with other 

ministries provides the enabling environment for children's optimal development542.   

 

The law defines the role of the Ministry of Health and Social Affairs in policy making, 

however, the specific measures for promotion of family planning and reproductive 

health or any other areas are not defined.  

 

Access to health for Children with disabilities 

 

Convention on the Rights of the Persons with Disabilities require from the State Parties 

to organize, strengthen and extend comprehensive habilitation and rehabilitation services 

and programmes, particularly in the areas of health, employment, education and social 
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services. These programs should start at the earliest possible stage and should be based on 

the multidisciplinary assessment of individual needs and strengths543.  

 

Committee on the Rights of the child further reiterates that Children with disabilities are 

often left out because of several challenges, including discrimination, inaccessibility due to 

the lack of information and/or financial resources, transportation, geographic distribution 

and physical access to health care facilities. Another factor is the absence of targeted health 

care programmes that address the specific needs of children with disabilities. Health policies 

should be comprehensive and address early detection of disabilities, early intervention, 

including psychological and physical treatment, rehabilitation including physical aids, for 

example limb prosthesis, mobility devices, hearing aids and visual aids544.  

 

Law on "medical-social examination"545 determines that the a person with disability is a 

person with solid physical, mental, intellectual or sensory impairments interaction of which 

with a variety of obstacles may disturb full and effective participation of this person in the 

public life on equal terms with others546. The law establishes the category of "a child with 

disability" as a person with disability under the age of 18547.  

This law establishes that medical-social exemination is an interdisciplinary field of activity 

and includes medical-biological, sociological, social, psychological, and economic and 

other aspects. The main task is to define the degree of human capacity limitation and hence 

the cause for disability, and the verification period and the time course of the disease, as 

well as to define different types of social protection for the persons with disabilities under 

the national Legislation548.  

Law on conducting the expert examination due to the psychosocial needs549 establishes 

that the psycho-social needs of the interdisciplinary expertise is the activity, which includes 

a medical-psychiatric, functional, psychological, social adaptation and other aspects. Its 

main task is to determine the degree of the person's mental / intellectual disability, to assess 

his/her social adaptation and, therefore, the characteristics of the support550.  

The Civil Code defines that the person with psycho-social needs (the same support 

recipient) who has attained 18 years is considered as competent, or a person with strong 

psychic, mental / intellectual disorders, which in case of interaction with different obstacles 

may hinder his/her full and effective participation in public life on equal terms with others, 

however, the aforementioned obstacles significantly complicates free expression and 

making an informed and purposeful choice by the person in the area defined by the court 

without proper advice and assistance551.  

According to the Code, the court may also recognize a child as the support recipient to the 

extent when a legal representative's consent is not required for implementation of his/her 

rights and duties under the Georgian Legislation552 (the right to participate, to receive 
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544 CRC General Comment #9 (2007) on the rights of children with disabilities, para. 51 
545 Law on medical-social examination, adopted 07/12/2001, last amended 13.03.2014 
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counseling and medical services on health issues without informing the parent, the right to 

inclusive education, the right to remedies to protect the rights, etc.). 

Law on the Protection of the Rights of Persons with Disabilities provides that the state 

shall provide social protection for people with disabilities and give them the necessary 

conditions for the individual development, realization of creative and production 

capabilities. The state imposes additional guarantees for realization of rights and legal 

interests of these children553. 

Laws on Health Care, Patient Rights, and Public Health do not include any provision 

about the right to health of the children with disabilities and special needs related services 

(special healthcare measures, early identification, habilitation, rehabilitation). 

According to the discussed laws, the child assessment shall be conducted not only 

based on the medical diagnosis but also considering the psycho-social factors. This 

normative content is in line with the international standards. However, the laws are 

mostly declaratory and do not provide specific implementation mechanisms and 

measures for multidisciplinary assessment and criteria for selecting individualized 

support.    

The health care system operates in response to individual applications submitted by 

families of children with disabilities and allocates financial or other assistance within 

limited state resources. The system does not include identification and early 

intervention measures to help children with disabilities at an early age and their 

families cope with the stress to ensure proper, informed care for their children554. The 

legislation does not provide for specific institutional mechanism of psychological and 

physical treatment, rehabilitation, as well as the availability of services in the 

community, at home and coordinated cooperation among early intervention services, 

preschools and schools. 

Therefore, it is recommended to revise the laws in order to address the gaps and bring 

the legislation in line with the international standards.  

Child Nutrition 

 

Convention on the Rights of the Child requires to ensure that all segments of society, in 

particular parents and children, are informed, have access to education and are supported in 

the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, 

hygiene and environmental sanitation and the prevention of accidents555. 

 

Studies show that the rate of infant mortality, infectous diseases, and dental problems is less 

among those children who are breastfed556.  

 

WHO/UNICEF Global Strategy on Infant and Young Child Feeding   emphesizses that 

Mothers, fathers and other caregivers should have access to objective, consistent and 

complete information about appropriate feeding practices, free from commercial influence. 

In particular, they need to know about the recommended period of exclusive and continued 
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breastfeeding; the timing of the introduction of complementary foods; what types of food to 

give, how much and how often; and how to feed these foods safely557.  

 

The Law on Public Health558 is designed to contribute to public health and establishment 

of a healthy lifestyle; reproductive health promotion; prevent the spreading of diseases559.  

The law indicates that the ministry establishes safety standards for fortified and special 

food (dietary, diabetic) for the children (including infants)560.  

The Law on "Child Protection and Promotion of natural nutrition, artificial food 

consumption" is designed to protect children's health through promotion, protection and 

encouragement of natural food practices, also regulation of dissemination of infant artificial 

food products, feeding bottles, dummies and pacifiers. The law prohibits provision of 

artificial food products for free or at a discount to medical facilities, pregnant women and 

mothers of infants and their families. 

According to the law561, the Ministry of Labor, Health and Social Affairs shall establish 

the national supervisory council for protection and promotion of children's natural 

nutrition, control of children’s artificial food products. The council shall prepare 

recommendations for implementation of the state policy for the protection of natural 

nutrition, provide information to the population. At the same time, the Administrative Code 

provides for a fine for violation of the requirements of this law. 

However, despite the existence of the law, there is still no authority responsible for 

monitoring of its implementation and enforcement of penalty sanctions in case of 

violation of the law. The laws do not include effective dissemination mechanisms of 

information about children's health, nutrition and breastfeeding advantages. 

Preventive health care  

Committee on the Rights of the Child outlines that reducing the burden of child injuries 

requires strategies and measures to reduce the incidence of drowning, burns and other 

accidents. Such strategies and measures should include legislation and enforcement; product 

and environmental modification; supportive home visits and promotion of safety features; 

education, skills development and behaviour change; community-based projects; and pre-

hospital and acute care, as well as rehabilitation. Efforts to reduce road traffic accidents 

should include legislating for the use of seatbelts and other safety devices, ensuring access 

to safe transport for children and according them due consideration in road planning and 

traffic control. The support of the related industry and the media is essential in this 

respect562. 

 

Law on Health Care establishes563, that in order to protect the public health the state 

supports the preventive measures for smoking and excessive use of alcoholic products and 

creates mechanisms for their implementation. Smoking in public places and selling tobacco 

and alcoholic products to minors is regulated by the law. 

                                                           
557 WHO/UNICEF Global Strategy on Infant and Young Child Feeding, para. 26 
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560 Article 27.4 

561 Chapter III  
562 CRC General Comment #15 (2013) on the Highest Attainable Standard of Health, para. 63 
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The law on the Protection of Minors from harmful effects is designed to protect from 

harmful effects related to consumption and sale of alcohol and tobacco and participation in 

gambling564. This law prohibits: sale of spirits, beer and tobacco to and by minors; sale of 

spirits, beer and tobacco in education, teaching institutions and within their territory, and 

obliges the competent institutions to indicate about the prohibition565; access to gambling 

establishments and gambling machines is prohibited for minors.566 

The law establishes that the responsibility for violation of these rules is subject to civil and / 

or administrative procedure. Cases are considered according to the administrative offenses 

rule by the Youth Affairs Department of Georgia567. The Department also needs to develop a 

provision “about keeping register of printed products having harmful effect on minors”, and 

about criteria for the printed products having harmful effect on minors. 

Violations of the regulation prescribed by this law towards broadcasters can be responded to 

only within the self-regulatory mechanism defined in the first section of the article 14 of the 

Law of Georgia about "Broadcasting"568. 

However, this law does not provide a mechanism for implementation of these rules, such 

as: to provide children with information about the harmful effects, monitoring of 

implementation of regulations prescribed and specific sanctions. 

Principles, mechanisms and the agencies responsible for providing information and 

implementation of educational activities in this regard, are not defined under the 

Georgian legislation on health, safety and healthy environment. Also, it does not provide 

for legislative regulations for protection of children from use of drugs and psychotropic 

substances. 

The following provisions established by the Law on Psychiatric Help apply to children: 

▪ Psychiatric care of a child under the age of 16 years, including treatment, is allowed upon 

a request and / or on informed consent of the legal representative (the patient participation 

is required in the decision-making process considering his age and mental health state)569. 

  

▪ Active biological treatment methods (shock, convulsive and other) can be applied with the 

informed consent of the legal representative, only by the decision of psychiatrists’ 

commission570. 

 

▪ A psychiatrist has the right to apply physical restraint methods to the hospitalized patient, 

if there is a risk of self-injury by the patient or damage to others, and this threat can not be 

avoided otherwise. Physical restraint includes isolation and / or physical binding in a 

specialized ward571; 

 

▪ Use of the physical restraint methods or medication for punish or intimidate purposes of the patient 
is prohibited. The decision on the use of physical restraint methods is made by the doctor or 

hospital doctor on duty and its rationale is also included in the medical records572. 

 

▪ An appeal against advisability of the use of these methods can be filed in court by the legal 

representative or a relative573. 

                                                           
564 Article 2.1 
565 Article 4 
566 Article 13.1 
567 Article 17.1,2 
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Mental Health 

 

Convention on the Rights of the Child requires from the State Parties to ensure that the 

disabled child has effective access to and receives education, training, health care services, 

rehabilitation services, preparation for employment and recreation opportunities in a manner 

conducive to the child's achieving the fullest possible social integration and individual 

development, including his or her cultural and spiritual development574.  

 

Convention on the Rights of the Child provides that the States Parties recognize the right of 

a child who has been placed by the competent authorities for the purposes of care, protection or 

treatment of his or her physical or mental health, to a periodic review of the treatment provided 

to the child and all other circumstances relevant to his or her placement575.   

 

 

According to the Law on psychiatric care, involuntary inpatient psychiatric care is 

provided when a mentally disabled person does not have a decision-making capacity and it is 

not possible to support him/her without hospitalization. Also in cases, if the patient or other 

people's lives and / or health are endangered or the patient's actions may inflict serious 

material damage to himself/herself or others576.  

Such support does not require the patient's consent and a decision on hospitalization is made 

by the relevant certified physician. The psychiatrists’ commission shall study the issue and 

take a decision by majority vote within 48 hours of hospitalization. Nothing is mentioned 

about patient’s participation. In case of a positive decision, the psychiatrists’ commission 

shall apply to the court within 48 hours to issue the order about hospitalization of the patient. 

The Court makes a decision within 24 hours. The patient's participation is essential in the 

discussion. Patient’s interests will be represented in the court by his/her legal representative, 

in case of absence of such, a relative and a lawyer, who shall be appointed by the treasury as 

needed. Patient care will be provided for 6 months, however, the psychiatrists’ commission 

may without limitation apply to the court to extend this term before the expiration of the 

period of necessity577.  

The patient, his/her legal representative, a relative, as well as the hospital administration has 

the right to appeal the court decision on hospitalization or prolongation of hospitalization of 

the patient578. 

    This law contains the following shorflalls creates space for violations of child’s rights 

during involuntary psychiatric treatment, namely: 

  

▪ The patient’s participation is not necessary for decision-making by the psychiatrists about 

hospitalization of the patient, as well as prolongation of hospitalization; 

▪ The patient’s participation is essential when discussing the issue in the court, but the 

provision does not provide particular guarantees of his/her participation, such as the rules 

for listening to his/her opinion, and proper consideration using appropriate means of 

communication and support. Also, nothing is mentioned about involvement of other 
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experts and specialists by the court in order to listen to the alternative consideration using 

a multidisciplinary approach; 

▪ The patient's representation is a problematic issue, as the law allows for a "relative’s" 

consent, which includes a very wide range of individuals and protection of the child’s 

right to be listened and taking into account the best interests of the child during such 

representation not guaranteed; 

▪ Patient care shall be provided for 6 months, however, the psychiatrists’ commission may, 

without limitation apply to the court to extend this term before the expiration of the period 

of necessity. This record about the involuntary psychiatric treatment of the patient gives 

the decision-making authority to the psychiatrists’ commission in fact and does not 

indicate the other independent agency that will carry out supervision and periodic review 

of the treatment. 

 

Consent and Confidentiality 

 

    

Committee on the Rights of the Child recommends579:  

- Children, including young children, should be included in decision-making processes, in a 

manner consistent with their evolving capacities. They should be provided with 

information about proposed treatments and their effects and outcomes, including in 

formats appropriate and accessible to children with disabilities; 

- States parties need to introduce legislation or regulations to ensure that children have 

access to confidential medical counselling and advice without parental consent, 

irrespective of the child’s age, where this is needed for the child’s safety or well-being 

(cases of violence at home or need of reproductive health services, conflicts between 

parents and the child over access to health services); 

- Physicians and health-care facilities should provide clear and accessible information to 

children on their rights concerning their participation in paediatric research and clinical 

trials. They have to be informed about the research, so that their informed consent can be 

obtained in addition to other procedural safeguards.  
 

According to the Committee, States parties should also introduce measures enabling children to 

contribute their views and experiences to the planning and programming of services for their 

health and development. Their views should be sought on all aspects of health provision, including 

what services are needed, how and where they are best provided, discriminatory barriers to 

accessing services, quality and attitudes of health professionals, and how to promote children’s 

capacities to take increasing levels of responsibility for their own health and development. This 

information can be obtained through, inter alia, feedback systems for children using services or 

involved in research and consultative processes, and can be transmitted to local or national 

children’s councils or parliaments to develop standards and indicators of health services that 

respect the rights of the child580. 

 

Research Involving Children 
 

The UN Convention on the Rights of the Child does not explicitly regulate the issues related to the 

researches involving children, however, the Committee “underscores the responsibility of entities, 

including academics, private companies and others, undertaking research involving children to respect the 

principles and provisions of the Convention and the International Ethical Guidelines for Biomedical 
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Research Involving Human Subjects. The Committee reminds researchers that the best interests of the child 

shall always prevail over the interest of general society or scientific advancement” 581. 

 

The International Ethical Guidelines for Biomedical Research Involving Human Subjects provides that 

before undertaking research involving children, the investigator must ensure that: 

 

• the research might not equally well be carried out with adults; 

• the purpose of the research is to obtain knowledge relevant to the health needs of children; 

• a parent or legal representative of each child has given permission; 

• the agreement (assent) of each child has been obtained to the extent of the child`s capabilities; and, 

• a child`s refusal to participate or continue in the research will be respected. 

 

In the case of institutionalized children without parents, or whose parents are not legally authorized to 

grant permission, the ethical review committee may require sponsors or investigators to provide it with the 

opinion of an independent, concerned, expert advocate for institutionalized children as to the propriety of 

undertaking the research with such children. 

 

 

The support recipient and child patients may be used as the research subjects under the law of 

Georgia on "Health Care" with the consent of the legal representative, if the support recipient 

and the child patients do not express resistance582.   

16-year-old patient may be used as the research subject only by the consent of the parent or legal 

representative. The patient's participation is required in the decision-making process considering 

the age and mental development583.  The legal standard on the use of children as medical research 

subject is also problematic, according to which the child can be subject of a small medical-

biological research, if he/she does not express any resistance, and the informed consent of 

his/her relative or legal representative has been received584.  

Minor may be the research subject, if it is expected that he/she or other persons of the same 

category will directly and significantly benefit from it585. The normative content of this record 

is contrary to the predominant consideration principle of listening to the child and his/her 

best interests. The norm is unclear and leaves space for harmful decisions for the child's 

interests, especially when the "relative’s" consent is allowed, which covers the very wide 

range of people. At the same time, it remains unclear which authority is in charge for 

supervision of issues relating to the use of children as the research subject and protection of 

young children rights in case of conflict of interest. This area is not regulated by any law or 

regulation. 

Law on Health Care also applies to artificial insemination issues.586. However, in this regard, 

it includes only a few empowering provisions, according to which insemination with donor 

sperm, as well as using cells and embryos of the couple or a donor and moving to a "surrogate" 

mother's body is allowed. Neither in this nor in any other terms, the law does not reflect the 

principle for predominant consideration of the best interests of the child and the mechanism for 

assessment and determination of these interests in every individual case or in case of a group of 

children during practical implementation of healthcare policies, legislation and delivery of 

services. 
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The law on patient rights contains a separate chapter on rights of minors, which includes 

provisions about the right to receive information about health and medical services and age 

reservations, in particular: 

▪ The rights and welfare  of citizens have priority compared to medicine and  medical 

research interests in healthcare sector587; 

 

▪ The child under the age of 14-18 have the right to independently, confidentially  from 

the parent apply to the doctor for HIV / AIDS diagnostic purposes, or for abortion or 

counseling about sexually transmitted diseases or drug treatment, contraception, non-

surgical methods588; 

 

▪ In addition to the above cases, medical services shall be provided to the child under 

the age of 16 only with the consent of a parent or legal representative.589 Minor 

patients have the right to receive information about their health status and treatment. 

The information provided should be consistent with their age and mental 

development.590 

 

▪ Minor patient under the age of 16 may be used as the research subject only by 

informed consent of his/her parent or legal representative. Patient’s participation in 

the decision-making process is required taking into account the age and mental 

development591; 

 

▪ If the decision of a relative or legal representative of a minor or patient without 

decision-making capacity is contrary to the patient’s health interest, Healthcare 

provider has the right to appeal this decision in court592.  

 

 

According to the analysis of the norms reviewed, the law on patient rights does not 

reflect the principle for predominant consideration of the best interests of the child. The 

law refers only to the superiority of the citizen's rights and well-being compared with 

medicine and research interests. It is important that the law should specify the child's 

right to predominant consideration of his/her interests and his/her participation.  

 

The right of the child to independently and confidentially obtain medical advice is 

guaranteed by the law, regardless of age (only the information about his/her treatment 

and health status). 

 

Involving a minor under the age of 16 years in a medical research as a research subject 

is possible on the basis of an informed consent of his/her legal representative, whereas 

participation of a child is mandatory taking into consideration the age and the degree of 

his/her mental development. This provision does not guarantee a full and informed 

participation of a child in the said process, as there are no specific reservations about 

the obligation to inform and provide consultation to a child and analyse the best 

interests of the child while involving him/her as a medical research subject. There are 

no provisions on employing relevant communication and other means when hearing and 

giving due weight to the views of children with special needs. In addition, it is not clear 
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which governmental entity is responsible to oversee and monitor the matters regarding 

the involvement of children as research subjects. This issue is not regulated under any 

law or regulation. 

 

  
 

 

 


