Justice Yvonne Mokgoro – keynote address at 1000 Wishes for the Children of the World celebration, 16 June 2004

1. INTRODUCTION
The earliest concerns for children and for their rights were voiced by child-savers who often rescued children from difficult situations and spoke out in favour of a special status for children and recognition for children’s rights to advance their protection. Eventually the idea of children’s rights became an international concern and they found their way into the United Nations’ Convention on the Rights of the Child, adopted at the 1990 World Summit – indeed a watershed year in the history of children.

In today’s changing world, significant for government, is to assume for the child who is capable of forming her or his own views, the right to express those views freely on all matters that affect the child; those views are given due consideration in accordance with the age and maturity of the child. Important too is that in every matter concerning the child, the best interests of the child come first. 
The Convention is a special document which contains universally recognised standards of human rights specifically applicable to children. It contains special principles and special rights that children should have for their own protection, care and treatment so that they can be happy and content and feel secure, loved and understood.

On June 16 1995, the government committed itself to comply with all the principles and rights within the Convention, through a process called ratification.
Today all children in South Africa can rely on a variety of principles and rights contained in our Constitution, the Convention and a number of laws passed by Parliament for their basic rights which protect them as children. Because government has ratified the Convention, government must strive to bring all the laws in line with it. Furthermore, our Constitution is the supreme law. If our laws do not comply with the Constitution, they can be challenged in the courts and be set aside or corrected. There are a variety of these laws, ranging from custody, guardianship, education, children in need of care, children who have suffered abuse to children who have been charged with crimes – all dealing with children and their rights in specific circumstances.
2. THE IMPLEMENTATION OF CHILDREN’S RIGHTS IN SOUTH AFRICA
While the Convention provides for the rights of children all over the world, our Constitution protects the rights of all children in South Africa. Section 28 of our Constitution, which contains the constitutional rights of children, is a section that every child in South Africa should be familiar with. A number of other laws (called statutes) have been passed by Parliament to ensure that children’s rights in South Africa are in fact implemented and therefore become a reality.

EXAMPLES ARE:

2.1 THE AGE OF MAJORITY ACT: Whereas the Constitution simply says that you are a child until you reach the age of 18 years, this law tells us whether you are a minor or a major and whether you can participate in legal decision making, like concluding contracts. It also says whether you can do so with or without your parent or legal guardian or whether your parent or legal guardian will conclude these contracts on your behalf – so as to protect your rights which result from the contract.
2.2 THE CHILD CARE ACT: Because almost all children are minors, the Child Care Act says that whenever the rights of children are affected in a court of law, the child has to be represented by a lawyer at state expense. In divorce matters, when courts have to decide which parent should have guardianship or custody of their children, courts give important consideration to the views of children, which are reported to the court by the Family Advocate. The Family Advocate is the child’s legal representative in all divorce matters.

Children’s rights are there to give children protection in all circumstances of their everyday life – whether they live happy lives or whether they find themselves in difficult situations.

Particularly difficult situations for children concerning the administration of justice is when they experience or are survivors of sexual abuse, molestation, exploitation, incest, neglect or desertion. Important in such circumstances is for children to know that they have a right against such abusive action. Children also have to know and understand that sexual abuse and exploitation is never their fault. In this way you will understand and appreciate the need to report such actions so that the perpetrator can be dealt with. 

Our Constitution protects all children against all forms of abuse and compels the government to act for children’s protection in the home, in the streets and in institutions like schools, churches and places of safety.

In response to the prevalence of child abuse, government felt the need to improve the support for children in such difficulty by creating models for specialised Sexual Offences Courts, particularly in the more rural areas, and Children’s Courts at every Magistrates’ Court to deal with cases of rape, sexual abuse and indecent assault. In these courts, children are protected from coming face to face with their alleged abusers. They give evidence and are questioned by lawyers via audio-visual link-up with the court-room. Intimidation of the child by the offender and hard questions are also prevented. 

Although it is important for children’s protection to remove them from an abusive home environment to a place of safety, government has realised that this should be done only when the child is in grave danger and/or as a last result. The emphasis is now increasingly placed on preserving the family environment as it is now determined that children are nearly always better off in a family or home environment.

3. CHILDREN IN DIFFICULTY WITH THE LAW

Another international concern is for children who are accused of committing crime. A child can be held legally responsible for criminal action as early as 7 years of age. When they are arrested, they have a right to be kept in prison or police cells for no longer than 24 hours. If they are over 14 years of age, they may be kept in prison or police cells for up to 48 hours but only if they are accused of serious crimes such as murder, rape and drug trafficking. When the child is released, it is important that she or he be released into the custody of a parent, guardian or any suitable person. Such a parent or guardian has to ensure that the child appears before the court and all her or his rights and interests are served and a legal representative is present at times. The magistrate has a duty to explain to the child that she or he has a right to legal representation. In special circumstances the Prosecutor may withdraw the case against the child and refer the matter to the Children’s Court. 
In the Children’s Court there are no trials – only inquiries. The idea there is to inquire into the circumstances of the case and attempt to find solutions to the child’s difficult situation. The criminal case against the child then falls away.
The Department of Justice and Constitutional Development has introduced an alternative process to the criminal trial for children, called diversion. Diversion is a way of dealing with child offenders which allows a case to be kept away from the criminal justice system. It allows the child, face to face with the victim of the child’s crime, to admit responsibility for her or his actions and make up by attending a necessary life-skills programme or by doing community service – or even paying back the victim of the crime in particular circumstances. In this way, more and more children realise the seriousness of their actions and more and more victims of children’s crime come to understand and appreciate the difficult circumstances in which some child offenders find themselves.

4. CONCLUSION
Although all the children’s rights in the Convention, our Constitution and our other laws are all very important, I think that the mother of all children’s rights is the right of every child to be a child – and to be left alone to enjoy it. It is from being a child that children are entitled to enjoy the protection as children and it is because children have the right to be children that there is an obligation on parents, the community and government to respect children’s rights for their own protection. It is when children want to be children that they dream children’s dreams and make children’s wishes.

An accompanying right to all children’s rights is your right to know your rights. What would be the point of having rights for your own protection if you do not know what these rights are? A challenge for us on this June 16, which marks the great contribution children made to the struggle for freedom, and beyond, is for more children to be made aware of their rights so that they can enjoy their full protection. These rights form part of the legacy of the events leading up to and culminating in June 16 1976 and serve as a commitment that the deplorable conditions in which children found themselves then, should never be repeated again.
