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Foreword

There are three main areas where young people come into contact with the state. In education and
health considerable efforts are made to try and ensure that the results are beneficial. But when it
comes to the criminal justice systems in South Asia very few compromises are made for extreme
youth, vulnerability and the hardening experience inflicted on a child who is enmeshed in an adult
system.

In recent years juvenile justice reform has received significant attention throughout the region and
some promising practices and innovative initiatives are highlighted in this report. Throughout much
of South Asia, however, an offending child will feel the heavy weight of outdated colonial
approaches that rely on arrest, containment and institution-based rehabilitation.

Children who come into conflict with the law are often from the most vulnerable and marginalised
segments of society. Both the Convention on the Rights of the Child (CRC) and UN guidelines
encourage good practice that aims to ensure the dignity of the child and processes that promote
reintegration into the community. Too often, however, children in South Asia are deprived of liberty
because institutionalisation remains the first response. This is true whether they have been caught
by the police or are simply in need of protection. And where alternatives do exist in theory, the
procedures and infrastructure needed to put them into practice have not been sufficiently
developed.

This Report, which was commissioned by the UNICEF Regional Office for South Asia to chart
progress being made by countries against their obligations under the CRC, proposes some
concrete steps that can be taken to promote a more child-centred, restorative system of justice for
children. It is hoped that this report will mobilise all those concerned with justice in the region to
prevent practices that are wasteful, harmful and an affront to child rights.

s, Olode

Regional Director
UNICEF Regional Office for South Asia
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Executive Summary

One of the core requirements of States parties
to the Convention of the Rights of the child is
the establishment of laws, procedures,
authorities and institutions specifically
applicable to children alleged as, accused of,
or recognised as having infringed the penal
law.

In recent years, the issue of children in conflict
with the law has become an increasing
concern for countries in South Asia, and
significant reform initiatives are underway in
most countries in the region. While all
countries have some differentiated procedures
for children who commit crimes, as yet no
country in the region has fully implemented a
separate and distinct juvenile justice system to
ensure that children in conflict with the law are
treated in a manner substantially different than
adults at all stages of the proceedings. The low
age of criminal responsibility in most countries
in the region remains serious cause for
concern, as is the absence, in some countries,
of juvenile justice protections for children
between the ages of 16-18, or who have
committed serious crimes.

In most countries, some steps have been
taken to introduce specialised juvenile police
units or special procedures for the arrest of
children, as well as some form of differentiated
court proceedings. However, implementation of
these special juvenile protections has been far
from universal. In several countries, children
continue to be subject to arbitrary police arrest
for vagrancy, prostitution and other status
offences, and complaints of police abuse of
children persist. With the exception of Maldives
and to a lesser extent Afghanistan, the
concepts of diversion and restorative justice
have yet to take hold in South Asia. In general,
insufficient emphasis has been placed, either
legislatively or in practice, on introducing

alternatives to the formal justice system, or on
changing the fundamentally custodial nature of
the entire juvenile justice system. Currently,
most children who come into conflict with the
law end up deprived of their liberty either in
police lock-ups, prisons, children's rehabilitation
centres or vagrant homes. At all stages
institutionalisation is the easiest option, and
even where alternatives exist on the books, the
procedures and infrastructure needed to put
them into practice have not been sufficiently
developed. Significant reforms are necessary
throughout the region to ensure compliance
with the CRC and UN Guidelines.

It is therefore recommended that each country
in the region develop a coordinated, strategic
plan for the reform of juvenile justice legislation,
systems and practices that is designed to
ensure that: extends juvenile justice protections
to all children under the age of 18; sets a
minimum age of criminal responsibility that
conforms to international standards; draws
clear distinctions between children offenders
and children in need of protection; promotes
more child-sensitive police practices and
prohibits arrest or apprehension of children for
vagrancy, prostitution and other status
offences; promotes diversion and informal
mechanisms to resolve minor juvenile crimes
outside the formal system,; prioritises the
development of non-custodial sentencing
alternatives; limits the use of detention, both
pre-trial and as a sentencing option, to children
who commit serious crimes of violence or
persist in committing other serious offences;
promotes partnerships with civil society and
NGO service providers; ensures that children
(both boys and girls) are separated from adults
in all places of detention; institutionalising
juvenile justice training; and improves
mechanisms for monitoring and data collection
on children in conflict with the law.
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Introduction

Throughout the world, children who come into
conflict with the law as a result of being
accused or suspected of committing a crime
are at greatest risk of having their fundamental
rights violated. For this reason, the Convention
on the Rights of the Child (CRC) has
established the following as the core guiding
principle for the treatment of children in conflict
with the law:

State Parties recognise the right of every
child alleged as, accused of, or recognised
as having infringed the penal law to be
treated in a manner consistent with the
promotion of the child's sense of dignity and
worth, which reinforces the child's respect
for the human rights and fundamental
freedoms of others and which takes into
account the child's age and the desirability
of promoting the child's reintegration and
the child's assuming a constructive role in
society'.

To this end, States parties are required to
establish laws, procedures, authorities and
institutions specifically applicable to children

Convention on the Rights of the Child, Article 40

SN =

alleged as, accused of, or recognised as having
infringed the penal law.

This Report seeks to assess the progress
made by South Asian countries in meeting
these obligations. National juvenile justice
systems, both laws and practices, are
assessed against the key requirements of the
CRC and the UN guidelines on juvenile justice:
the UN Rules for the Protection of Juveniles
Deprived of their Liberty (JDLs);? the UN
Guidelines for the Prevention of Juvenile
Delinquency (Riyadh Guidelines);® and the UN
Standard Minimum Rules for the Administration
of Juvenile Justice (Beijing Rules).*

The first Part of this Report offers a snapshot of
the juvenile justice systems across the region.
This is followed by more detailed Country
Profiles. Annex 1 contains a regional
comparative chart based on the Implementation
Checklist contained in UNICEF's
Implementation Handbook for the Convention
on the Rights of the Child, and Annex 2
contains brief descriptions of selected
international promising practices.

Adopted by General Assembly resolution 45/113 of 14 December 1990
Adopted and proclaimed by General Assembly resolution 45/112 of 14 December 1990
Adopted by General Assembly resolution 40/33 of 29 November 1985

—

CHAPTER 1
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Juvenile Justice Legislation and

Procedures

With the exception of Bhutan, every country in
the region has separate legislation governing
procedures for children in conflict with the
law.® In all cases, this legislation deals with
both children in conflict with the law and
children in need of protection, often with a lack
of differentiation between these two groups.
Although there has been significant impetus for
reform in recent years, no country in the region
has established a fully separate system of
justice for children that ensures they are
separated from adults at all stages of the
criminal proceedings. Legislative reform is
currently underway in Nepal, Sri Lanka and
Maldives, and is being considered in Bhutan.

2.1 Jurisdiction and Scope

a) CRC and UN Guidelines

The CRC requires all State parties to establish
special laws, procedures, authorities and
institutions specifically applicable to all children
in conflict with the law. A “child” is defined as a
person under the age of 18. State parties must
also establish a minimum age below which
children are presumed not to have the capacity
to commit a crime.®

b) Regional Assessment

With the exception of Afghanistan, the
minimum age of criminal responsibility in all
countries in the region is below international
standards, ranging from seven (India,
Pakistan, Maldives) to 12 (Afghanistan).
Bangladesh has recently raised the age from
seven to nine, and in Bhutan and Nepal it is
10.” The UN Committee on the Rights of the
Child has repeatedly expressed concern about
this issue in its Concluding Observations to
each country’s Periodic Report.?

Afghanistan, Bhutan, India, Maldives and
Pakistan extend juvenile justice protections to
all children under the age of 18.° In Nepal, Sri
Lanka and Bangladesh a juvenile is defined as
a person under the age of 16.1°

In most countries there are additional
restrictions on the applicability of juvenile laws,
and special protections do not apply universally
to all children alleged to have committed an
offence. In India, juvenile justice legislation
does not apply in Jammu and Kashmir." In
Pakistan, it has not been extended to the
Federally Administered Tribal Areas or the
Provincially Administered Tribal Areas, and

5 Afghanistan Juvenile Code 2005; Bangladesh Children Act, 1974; India Juvenile Justice (Care and Protection) Act 2000; Maldives
Law on the Protection of the Rights of the Child and Rules Relating to the Conduct of Judicial Proceedings (No. 6), Ministry of
Justice, 2003, as amended.; Nepal Children's Act, 1992; Pakistan Juvenile Justice Systems Ordinance 2000; Sri Lanka Children

and Young Persons Ordinance, 1936
6 Convention on the Rights of the Child, Articles 1 and 40(3)

7 For a full discussion of this issue, see South Asia and the Minimum Age of Criminal Responsibility: Raising the Standard of

Protection for Children's Rights, UNICEF 2005

8 UN Committee on the Rights of the Child, Concluding Observations: Bangladesh CRC/C/15/Add.221, 27 October 2003; Bhutan
CRC/C/15/Add.157, July 2001; India CRC/C/15/Add.228, 26 February 2004; Maldives CRC/C/15/Add.91, 5 June 1998 ; Nepal CRC/
C/15/Add.261, 3 June 2005; Pakistan CRC/C/15/Add.217, 27 October 2003; Sri Lanka CRC/C/15/Add.207, 2 July 2003

9 Afghanistan Juvenile Code 2005, Article 4; India Juvenile Justice (Care and Protection) Act 2000, Section 1; Maldives Ministry of
Justice Circular No. 2004/03/MJ; Pakistan Juvenile Justice Systems Ordinance 2000, Section 2

10 Bangladesh Children Act, 1974, Section 2; Nepal Children's Act, 1992, Section 11; Sri Lanka Children and Young Persons

Ordinance, 1936, Section 88

11 India Juvenile Justice (Care and Protection) Act 2000, Section 1

w

CHAPTER 2
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provisions of the Hudood Ordinances take
precedence for specific Islamic offences (rape,
use of alcohol and drugs, theft, armed robbery,
etc) if the child has reached puberty.” In Sri
Lanka and Nepal, children who are jointly
charged with adults are subject to adult
proceedings. Sri Lanka also does not extend
special protections to children charged with
certain serious offences (murder, attempted
murder and robbery).'® In Bangladesh, special
laws override juvenile justice protections and
children above 16 years could be subject to
stringent laws which allow life imprisonment
and death penalty.™

2.2 Powers of Arrest and
Arrest Procedures

a) CRC and UN Guidelines

The CRC states that the arrest and detention
of a child must be in conformity with the law,
and should be used only as a measure of last
resort. Children have the right to be informed
promptly of the charges against them, and to
have the assistance of their parents and a legal
representative at all stages of the proceedings.
They must not be subject to torture or other
cruel, inhuman or degrading treatment or
punishment, and their right not to be compelled
to give testimony or to confess guilt must be
guaranteed.'

The Beijing Rules state that, when a juvenile is
arrested or detained, his or her parents must
be notified immediately, or within the shortest
possible period of time. In addition, any
contacts between law enforcement agencies
and a juvenile must be managed in such a way
as to respect the legal status of the juvenile,
promote his or her well-being and avoid harm

to the juvenile. Specifically, police must not use
harsh, abusive or obscene language or
physical violence in their dealings with children.
In order to best fulfil their functions, police
officers who frequently or exclusively deal with
juveniles must be specially instructed and
trained. In large cities, special police units
should be established for that purpose.’®

b) Regional Assessment

To date, three countries in the region — India,
Nepal and Maldives — have established, or are
in the process of establishing, specialised
juvenile police units. Comprehensive child-
friendly police protocols are in the process of
being developed in Nepal, Sri Lanka and in
some states of India. The Maldives and most
Indian states require that police wear plain
clothes when dealing with children.

None of the countries offer alternatives to
formal arrest as a means of initiating
proceedings against a child, or require that
arrest be used only as a measure of last
resort. In most of the region, police have broad
powers to arrest or apprehend children on a
variety of grounds, including for status offences
such as vagrancy (Pakistan, Nepal, Sri Lanka,
Bangladesh), for public nuisance (Nepal), for
being “incorrigible” or exposed to moral danger
(Sri Lanka, Bangladesh, Nepal, Pakistan), for
prostitution (Bangladesh, Sri Lanka, Nepal),
and “on suspicion” (Bangladesh, Bhutan).!”
Street children and child sex workers are
particularly vulnerable to arbitrary arrest under
these provisions.

Restrictions are placed on the use of handcuffs
against children in Afghanistan, India, Nepal,
Pakistan, and Bhutan (for children under 13
only), but in some countries are reportedly not

12 Pakistan Juvenile Justice Systems Ordinance 2000, Section 247; Hudood Laws, 1979
13  Sri Lanka Children and Young Persons Ordinance, 1936, Sections 4 and 88

14  Public Safety Act 2000; Special Powers Act, 1974
15  Convention on the Rights of the Child, Articles 39 and 40(2)

16 UN Standard Minimum Rules for the Administration of Juvenile Justice, Articles 10 and 12

17  Bangladesh Children Act, Vangrancy Act, 1943, Code of Criminal procedure, Article 54, and Suppression of Violence against
Women Act, 2000; Pakistan Punjabi Youthful Offenders Act, 1952 and Sindh Children’s Act, 1955; Nepal Public Offences and
Punishment Act, 2000; Sri Lanka Children and Young Person’s Ordinance, 1936 and Vagrants Ordinance, 1841; Bhutan Code of

Civil and Criminal Procedure
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always followed in practice.’® No country has
explicit restrictions on the use of physical force
in the arrest of children, and throughout the
region there are continued reports of police
corruption, illegal arrests, forced confessions
and physical abuse of children during arrest or
while in police custody, particularly in Pakistan,
Bangladesh, India, Nepal and Sri Lanka.'®

In all countries except Maldives, children
cannot be held in police custody for more than
24 hours before they are brought before the
Court. Maldives permits police custody of
children for up to seven days to facilitate
investigations or prevent re-offending.2°
Afghanistan, Sri Lanka, and Bangladesh
explicitly require that, while a child is in police
custody, he/she must be detained separately
from adults.?! In India, children may not be
detained in a police station at all, and must be
taken immediately to an Observation Home.??
However, in practice not all police stations
have facilities to ensure that children are
separated from adults, and the detention of
children in cramped police lock-ups for days or
even weeks is reportedly common in Pakistan,
Bangladesh and Nepal.2®> Mechanisms to
monitor police conduct and police lock-ups are
weak throughout the region.

All countries except Nepal and Maldives
require that the police contact the parents of a
child who has been arrested, and in Pakistan,
Sri Lanka, and India they must also notify a

probation officer.2* However, no country
requires that the child be permitted to have a
parent, support person or legal representative
present when being questioned by the police.
In practice, parental notification poses a
significant challenge, particularly in urban
areas where children are displaced from their
families, and police often lack the time and
resources to conduct family tracing. In some
counties, such as Bangladesh, Sri Lanka, and
India, police are increasingly relying on the
support of probation officers, NGOs and child
advocates to assist them with family finding.

2.3 Bail and Pre-trial Detention

a) CRC and UN Guidelines

The CRC states that detention pending trial
shall only be used as a measure of last resort
and for the shortest possible period of time.?
The Beijing Rules states that, whenever
possible, alternatives such as close
supervision, placement with a family or in an
educational or home setting should be used.?®
In addition, the JDLs state that juveniles
detained under arrest or awaiting trial are
presumed innocent and must be treated as
such. Detention before trial must only be used
in exceptional circumstances, and all efforts
should be made to impose alternative
measures. When detention is used, courts and
investigators must give the highest priority to
expediting the process to ensure the shortest

18  Nepal Juveniles in Detention: Police Custody Monitoring Report, UNICEF 2005; Pakistan Situational Analysis of Juveniles in Jail,
NCCWD, 2001; India Juvenile Justice System and the Rights of the Child, Prayas Institute, 2003
19 My Childhood in Chains: Juvenile Justice and Violence against Children in Bangladesh, SCF-UK, 2004; Nepal Juveniles in Detention:

20

21

22

23

24

25
26

Police Custody Monitoring Report, UNICEF 2005; Pakistan Situational Analysis of Juveniles in Jail, NCCWD, 2001 and Cries Unheard:
Juvenile Justice in Pakistan, SPARC, 1999; India Juvenile Justice System and the Rights of the Child, Prayas Institute, 2003; Sri Lanka
Samaraweera, Vijaya, Report on the Abused Children and the Legal Process of Sri Lanka, 1997

Maldives Law on the Protection of the Rights of the Child and Rules Relating to the Conduct of Judicial Proceedings (No. 6), Ministry of
Justice, 2003, as amended

Afghanistan Juvenile Code 2005, s.12; Bangladesh Children Act, 1974 s.1; Sri Lanka Children and Young Persons Ordinance, 1936,

s. 13

India Juvenile Justice (Care and Protection) Act 2000, ss 10, 12, 13

Bangladesh My Childhood in Chains: Juvenile Justice and Violence against Children in Bangladesh, SCF-UK, 2004; Nepal Juveniles in
Detention: Police Custody Monitoring Report, UNICEF 2005; Pakistan Situational Analysis of Juveniles in Jail, NCCWD, 2001 and Cries
Unheard: Juvenile Justice in Pakistan, SPARC, 1999

Afghanistan Juvenile Code 2005, s. 11; Bangladesh Children Act, 1974, s.13(2) and 50; India Juvenile Justice (Care and Protection) Act
2000, s. 12; Pakistan Juvenile Justice Systems Ordinance 2000, s. 10; Sri Lanka Children and Young Persons Ordinance, 1936, s. 17
Convention on the Rights of the Child, Article 37

UN Standard Minimum Rules for the Administration of Juvenile Justice, Article 13
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possible period of detention. Juvenile detained
at the pre-trial stage must be separated from
convicted juveniles, and should have
opportunities to pursue work and to continue
their education or training.?”

b) Regional Assessment

The police have the authority to immediately
release children on bail into the custody of their
parents in Afghanistan, Bangladesh, India, and
Sri Lanka.?® These provisions have the
potential to greatly reduce the number of
children help in police lock-ups, but are
reportedly rarely used.?® A major obstacle,
particularly in urban areas, is locating the
child’s parents.

In all countries, the Court has the authority to
release a child on bail or into the care of his/
her parents pending the completion of the
case. In Afghanistan, Nepal, India, Pakistan
and Sri Lanka, children can also be released
into the care of some other fit person or
organisation. No country in the region has an
explicit requirement that pre-trial detention be
used as a measure of last resort. In
Afghanistan, India, Maldives, and Pakistan, the
presumption is in favour of bail, but the
grounds for refusal are quite broad, including
that the child, if released, would be exposed to
moral danger or have contact with known
criminals (India, Pakistan); that the “truth is not
forthcoming from the child” (Maldives), and for
all children charged with felonies
(Afghanistan).’® Monetary bonds are still

regularly required to guarantee a child’s
release in Bangladesh, India, Nepal, Pakistan,
Sri Lanka, and are often set beyond the means
of many families.®" As a result, street children
and children from disadvantaged families are
at greater risk of pre-trial detention not
because of the seriousness of the offence they
committed, but because their parents cannot
be located, cannot afford to pay for their
release, or have been deemed unfit by the
Courts or probation officers. In Bangladesh
and Sri Lanka, child victims of crime are also
subject to pre-trial detention in closed facilities,
including adult prisons, to preserve their
evidence.

Once committed to detention, it is not
uncommon for children to languish for months
or even years waiting for their cases to be
completed due to delays in the criminal justice
system and the failure of police, prosecutors
and judges to prioritise cases involving
children.® Four countries have specific limits
on the length of time a child can spend in
detention pending the completion of Court
proceedings. Afghanistan has time limits for
each stage of the process, requiring that
proceedings be completed within two months
from the date of arrest: one day (extendable to
two days) from police arrest to submitting the
case to the prosecutor for investigation; one
week (extendable to three weeks) for the
prosecutor to complete the investigation; one
week for preparation and submission of the
indictment to the Court (extendable for an

27  UN Rules for the Protection of Children Deprived of their Liberty, Articles 17 and 18

28

29

30

31

32

Afghanistan Juvenile Code 2005, s. 11; Bangladesh Children Act, 1974, s.48; India Juvenile Justice (Care and Protection) Act 2000,
s. 12; Sri Lanka Children and Young Persons Ordinance, 1936, s. 14

Children in Afghanistan: An Opportunity Analysis, UNICEF 2005; Interview with Principle Magistrate, Delhi Juvenile Justice Board;
Rahman, Mizanur, Tracing the Missing Cord: A Study of the Children Act (Bangladesh), Save the Children UK, 2003; Samaraweera,
Vijaya, Report on the Abused Children and the Legal Process of Sri Lanka, 1997

Afghanistan Juvenile Code 2005, s. 20 ; Bangladesh Children Act, 1974, s. 49; India Juvenile Justice (Care and Protection) Act
2000, s.12; Maldives Rules Relating to the Conduct of Judicial Proceedings (No. 6), Ministry of Justice, 2003, d. 289(4) and (5), as
amended.; Nepal Children’s Act, 1992, s. 50; Pakistan Juvenile Justice Systems Ordinance 2000, s. 10; Sri Lanka Children and
Young Persons Ordinance, 1936, s.14

Tracing the Missing Cord: A Study of the Children Act (Bangladesh), Save the Children UK, 2003; My Childhood in Chains: Juvenile
Justice and Violence against Children in Bangladesh, SCF-UK, 2004; Cries Unheard: Juvenile Justice in Pakistan, SPARC, 1999;
Situational Analysis of Juveniles in Jail, Pakistan NCCWD , 2001; Pakistan: Denial of Basic Rights for Child Prisoners, Amnesty
International, 2003; Samaraweera, Vijaya, Report on the Abused Children and the Legal Process of Sri Lanka, 1997; Interview with
Principle Magistrate, Delhi Juvenile Justice Board; Nepal Juveniles in Detention: Police Custody Monitoring Report, UNICEF 2005
Ibid
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additional three weeks, provided the child is
not kept in detention); and 10 days after receipt
of the file for the Court to issue its decision.®
In India, all proceedings against children must
be completed within four months.®* In Nepal,
the period of pre-trial detention cannot exceed
the punishment applicable to the alleged
offence.® Pakistan requires that if
proceedings are not completed within
stipulated time periods (ranging from four
months to one year, depending on the
seriousness of the offence), the Courts must
release the child on bail.*®* However, due to
limited court resources, these time limits are
reportedly not always respected in Nepal,
India, and Pakistan.®”

All countries require that children be separated
from adults in prisons and other detention
facilities. In Afghanistan, India, Nepal, Sri
Lanka, and Bangladesh juvenile justice
legislation requires that children be detained in
special children’s remand homes.*® However,
in all countries, the number of separate
facilities for children is quite limited, and the
lack of broad geographic coverage means that
children are either transferred long distance
away from their families, or detained in adult
jails. This is of particular concern for girls,
since most countries either do not mandate
that they be separated from adult females
(Pakistan), or have no/fewer separate facilities
available for them (Afghanistan, Bangladesh,
Nepal, Maldives, Sri Lanka).*®* Whether in

33  Afghanistan Juvenile Code 2005

34  Juvenile Justice (Care and Protection) Act 2000, s.14
35  Muluki Ain, No 118 and 119, Court Management

36  Juvenile Justice Systems Ordinance 2000, s. 10 (7)

adult prisons or special remand homes,
children subject to pre-trial detention are
generally kept in close confinement, with worse
conditions and services than convicted
children. In Bangladesh, although children on
remand are sent to the same centres as
convicted children, they are kept under full-
time confinement and not permitted to take
part in the centre’s education, training and
recreation programmes.*°

The number and conditions of children subject
to pre-trial detention has received significant
attention, particularly in Bangladesh, India, Sri
Lanka, and Nepal. In recent years, the high
courts of Bangladesh, Nepal, and India have
been very pro-active on the issue, and have
issued directives requiring the release of
children detained illegally or for lengthy periods
of time. In addition, child rights activists and
other NGOs have been active in Sri Lanka,
Bangladesh, India, Nepal and Pakistan in
providing free legal assistance and/or balil
money to facilitate the release of children in
pre-trial custody.

2.4 Juvenile Courts and Trial
Procedures

a) CRC and UN Guidelines

The CRC states that children alleged or
accused of a law violation have the right to
have the matter determined without delay by a

37

38

39

40

The Status of Children in India: an alternate report to the UN Committee on the Rights of the Child, Asian Centre for Human Rights,
20083; Indian Juvenile Justice System, Prayas Institute, 2003; Juvenile Justice System in Nepal, Kathamandu School of law and the
Centre for Legal Research and Resource Development, 2002; Cries Unheard: Juvenile Justice in Pakistan, SPARC, 1999;
Situational Analysis of Juveniles in Jail, NCCWD , 200; Interview with Chief Magistrate of Delhi Juvenile Justice Board;
Afghanistan Juvenile Code 2005, s. 12; Bangladesh Children Act, 1974, s.49; India Juvenile Justice (Care and Protection) Act 2000,
s.12; Nepal Children’s Act, 1992, s.50; Sri Lanka Children and Young Persons Ordinance, 1936, s.14

Cries Unheard: Juvenile Justice in Pakistan, SPARC, 1999; Situational Analysis of Juveniles in Jail, Pakistan NCCWD, 2001; A
Participatory Assessment of the Situation of Children in Kishore Unnayan Kendra (Child Development Centres, Bangladesh), Save
the Children UK, 2005; A Gravy Train and Shackled Kids in Bangladesh, Asian Centre for Human Rights, 2004; Nepal Juveniles in
Detention: Police Custody Monitoring Report, UNICEF 2005; Juvenile Justice System in Nepal, Kathamandu School of law and the
Centre for Legal Research and Resource Development, 2002; Alder and Polk, Strategic Plan for the Reform of Juvenile Justice
System (Maldives), 2004

A Participatory Assessment of the Situation of Children in Kishore Unnayan Kendra (Child Development Centres),

Save the Children UK, 2005
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APARAJEYO BANGLADESH JUVENILE JUSTICE PROJECT - BANGLADESH

Aparajeyo, a local child rights NGO, has been promoting alternatives to pre-trial detention in selected districts
through its Juvenile Justice Project. The project is staffed by a team of legal advisers, social workers and child
rights officers. The social workers regularly visit the target police stations to facilitate the monitoring of children in
conflict with the law and to negotiate the release of children from police stations. The legal advisor and panel of
lawyers represent the children in court and advocate for the release of the child on bail. In some cases,
Aparajeyo provides funding for bail bond if the child's parents cannot be located, or cannot afford to pay.

Aparajeyo social workers have built a close working relationship with low ranking police officers. They visit police
stations every day and also respond to phone calls from police whenever a child is arrested. A telephone hotline
has been set up so that the police can contact either Aparajeyo or one of its NGO partners at any time of day.

Children released from police custody or granted bail by the Court are taken to one of Aparajeyo's 24 safe
shelters. The social worker attempts to locate the child's parents and turn the child over to them, and provides
follow-up visits to check on the child after he/she has been returned. Parents are advised of the child's court
date, and of the importance of ensuring that the child attends. Children whose parents cannot be traced or are
unwilling to return to their family remain in the care of Aparajeyo and attend education and skills training at the
safe shelter.

The Aparajeyo model shows how effective interventions by an adequately resourced probation officer could help
reduce reliance on pre-trial detention. In particular, the extra time and resources spent conducting family tracing
has resulted in a significant number of children being placed under the supervision of their parents, rather than
the more costly option of remand facilities. The practice of using open shelters, rather than closed detention
facilities, for pre-trial custody of children has also shown some success, though there have been setbacks. Bail
for street children will continue to pose challenges, but experience from other countries suggests that referral to
NGO-run shelters and other semi-institutional arrangements can be effective, provided the appropriate level of
supervision and structured activity is provided.

competent, independent and impartial authority
in a fair hearing. Throughout the proceedings,
children have the right to have a parent
present, and to have appropriate legal or other
assistance. In addition, children must be
provided the opportunity to express their views
and to be heard in any judicial or administrative
proceedings affecting them.*!

The Beijing Rules state that proceedings must
be conducive to the best interests of the
juvenile and shall be conducted in an
atmosphere of understanding, which shall
allow the juvenile to participate fully and to
express herself or himself freely.*?

In addition, both the CRC and the Beijing Rules
require that juveniles’ right to privacy be
respected at all stages of the criminal
proceedings in order to avoid harm being
caused to them through publicity or by the
process of labelling. No information that may
lead to the identification of a juvenile shall be
published.*?

b) Regional Assessment

With the exception of Bhutan, juvenile justice
legislation in all countries requires that fully
separate juvenile courts be established
(Afghanistan, India, Maldives), or provides the
option of separate courts or designating

41 Convention on the Rights of the Child, Articles 12 and 40
42 Article 15
43  CRC Article 40(2); Beijing Rules Article 8
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specialised children’s magistrates
(Bangladesh, Nepal, Pakistan, Sri Lanka).
Afghanistan also has specialised juvenile
prosecutors. In India and Nepal, children’s
cases are to be heard by a panel that includes
both a magistrate and social worker(s).*

No country has introduced comprehensive
child-sensitive rules of court, however
legislation generally includes some provision to
reduce the formality and intimidation of the
courtroom. Legislation in Pakistan,
Bangladesh, and Sri Lanka requires that
children’s cases be scheduled separately from
adults. In all countries, juvenile proceedings
should be closed to the public, and the
publication of the child’s name is prohibited.
Parents are entitled to attend proceedings in all
countries, and can be required by the court to
be present in Afghanistan, Bangladesh, India,
Sri Lanka and Maldives. However, no country
explicitly recognises children’s right to express
their views in the proceedings, and legal
provisions in Afghanistan, Bangladesh, India,
and Pakistan permitting the court to dispense
with the child’s attendance violates both the
right to participate and the right to due
process.* In Bhutan, guilty pleas are entered
by child’s parent, rather than the child him/
herself. In Nepal, the majority of juvenile
offences are sanctioned by district
administrators, rather than the courts, with no
due process.

While India requires that children be brought to
court by plain clothes police or staff from the

remand home, in Pakistan, Sri Lanka, and
Bangladesh children are transferred from
detention to court in adult prison vans,
sometimes in handcuffs, and are held in court
cells waiting for their case to be called. In
Nepal, the Supreme Court has issued a
directive forbidding the handcuffing of children
in transit and in court, but it is routinely
ignored.*6

In general, countries throughout the region
have been slow to introduce differentiated court
proceedings for children. Cases are not
systematically separated and scheduled
differently from those involving adults, resulting
in children’s cases being tried in an adult
environment with little to differentiate them from
regular court proceedings. Even where
separate juvenile courts have been established,
they tend to replicate the same formalities as
the normal courts. While children have the right
to a lawyer in all countries, including to free
legal assistance if they cannot afford to pay,
legal representation is not always provided.*” In
Afghanistan, India, Bangladesh, Nepal, Sri
Lanka and Pakistan, children’s advocates and
NGOs have been filling this gap by providing
free legal assistance to children in detention.

However, there have been some innovative
practices, including a new informal Juvenile
Court in the capital of Afghanistan, and the
practice of some magistrates in Bangladesh
and Sri Lanka of holding court proceedings in
their chambers rather than the courtroom. In
the Indian State of Tamil Nadu, State Rules

44 Afghanistan Juvenile Code 2005, s.9; Bangladesh Children Act, 1974, s. 3 and 4; India Juvenile Justice (Care and Protection) Act
2000, s.4 and 29; Maldives Law on the Protection of the Rights of the Child and Rules Relating to the Conduct of Judicial
Proceedings (No. 6), Ministry of Justice, 2003, as amended, s. 289(7), (10), (12); Nepal Children’s Act, 1992, s. 52; Pakistan
Juvenile Justice Systems Ordinance 2000, s. 4; Sri Lanka Children and Young Persons Ordinance, 1936, s.2

45  While the intention of this provision is to shield children from the trauma of the courtroom, it prohibits them from participating in the
proceedings, and also risks that children in pre-trial detention will get “lost” in the system if they are not brought regularly before the

Court

46  Our Children in Jail, Odhikar, 2002; Tracing the Missing Cord: A Study of the Children Act (Bangladesh), Save the Children UK,
20083; Juvenile Justice System in Nepal, Kathamandu School of law and the Centre for Legal Research and Resource
Development, 2002; Pakistan: Denial of Basic Rights for Child Prisoners, Amnesty International, 2003; Dias, Malsiri, Study on State
Receiving Homes, Remand Homes and Detention Centres for Children, Centre for Women’s Research, 2001

47  Our Children in Jail, Odhikar, 2002; Tracing the Missing Cord: A Study of the Children Act (Bangladesh), Save the Children UK,
20083; Juvenile Justice System in Nepal, Kathamandu School of law and the Centre for Legal Research and Resource
Development, 2002; Pakistan: Denial of Basic Rights for Child Prisoners, Amnesty International, 2003; Dias, Malsiri, Study on State
Receiving Homes, Remand Homes and Detention Centres for Children, Centre for Women’s Research, 2001
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require that Juvenile Justice Board
proceedings be conducted like an informal
conference, and that there be no raised dais or
witness boxes. At a recent workshop, judges
and magistrates from the state of Kerala went
to observe the Juvenile Justice Board setting,
and then returned to the classroom to
brainstorm how it could be improved to be
more child sensitive.

2.5 Sentencing

a) CRC and UN Guidelines

The CRC states that deprivation of liberty shall
be used only as a measure of last resort, for
the shortest appropriate period. A variety of
sentencing options, such as care, guidance
and supervision orders, counselling, probation,
foster care, education and vocational training
programmes and other alternatives to
institutional care should be available to ensure
that juveniles are dealt with in a manner
appropriate to their well-being and
proportionate both to their circumstances and
to the offence. Neither capital punishment nor
life imprisonment without the possibility of
release shall be imposed on children under the
age of 18.48

The Beijing Rules require that any reaction to
juvenile offenders must be in proportion to the
circumstances of both the offenders and the
offence. Before imposing a sentence on a
juvenile, the background and circumstances in
which the juvenile is living and the conditions
under which the crime has been committed
must be properly investigated. The sentence
imposed should be proportionate not only to
the gravity of the offence, but also the
circumstances and needs of the juvenile.

Deprivation of personal liberty shall not be
imposed unless the juvenile is adjudicated of a
serious act involving violence against another
person or of persistence in committing other
serious offences and unless there is no other
appropriate response. A wide variety of
dispositions should be available, allowing for
flexibility so as to avoid institutionalisation to
the greatest extent possible. Furthermore, in
order to promote minimum use of detention,
appropriate authorities should be appointed to
implement alternatives, and volunteers, local
institutions and other community resources
should be called upon to contribute to the
effective rehabilitation of juveniles in a
community setting.*

b) Regional Assessment

All countries in the region have some form of
special sentencing requirements for children
who have been convicted of an offence.°
Each requires that a child’s background and
circumstances be taken into consideration
when deciding the penalty to be imposed. In all
countries except Afghanistan, Bhutan, and
Nepal, probation officers assist the courts by
providing background reports on the child.
However, Courts do not consistently request
these reports, and probation officers
throughout the region generally lack the skills
and resources to conduct comprehensive
assessments. In Sri Lanka, delays in the
preparation of social reports contribute
significantly to children’s extended pre-trial
detention.®' India’s strategy for overcoming
this problem is to permit volunteers, generally
social workers attached to NGOs, to prepare
reports.5?

The principles of proportionality and
deprivation of liberty as a last resort have not

48  Articles 37 and 40
49  Articles 16, 17 and 18

50 Afghanistan Juvenile Code 2005, s.7, 8, 35-40; Bhutan Civil and Criminal Procedure Code, s. 213 and Penal Code, 2004;
Bangladesh Children Act, 1974, s. 51-55; India Juvenile Justice (Care and Protection) Act 2000, s. 15; Maldives Law on the
Protection of the Rights of the Child and Rules Relating to the Conduct of Judicial Proceedings (No. 6), Ministry of Justice, 2003, as
amended, s. 289 (3), (15), (18) (20); Nepal Children’s Act, 1992, s. 12; Pakistan Juvenile Justice Systems Ordinance 2000

51 Samaraweera, Vijaya, Report on the Abused Children and the Legal Process of Sri Lanka, 1997

52 Interview with Prayas Institute staff, Delhi
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been adopted anywhere in the region except
Afghanistan and Maldives. Afghanistan’s new
Juvenile Code includes an explicit statement
that confinement must be used as a measure
of last resort, and for the minimal possible
duration. In all other countries,
institutionalisation, both in law and in practice,
is the primary tool used to rehabilitate children
in conflict with the law, regardless of the
seriousness of the offence committed. Even
where alternatives exist in law, children are
routinely subject to detention for minor,
property-related offences.

In Afghanistan, Nepal and Bhutan, children’s
sentences are a fixed percentage of the adult
penalty for the specific crime. In Sri Lanka,
Bangladesh, India and Pakistan, the length of
time a child is committed to an institution is not
proportionate to the offence or for the shortest
appropriate period. Instead, legislation either
stipulates a specific term that is applied to all
children subject to a custody order (three years
in Sri Lanka, minimum two years and
maximum 10 in Bangladesh), or imposes a
presumption in favour of institutionalisation
until the child turns eighteen (India, Pakistan).
When applied to minor crimes, these terms are
well in excessive of what the offence warrants,
and harsher than what an adult would have
received for the same crime. For example,
while petty theft would rarely result in a prison
term for an adult, in India a seven year-old who
commits theft can be subject to deprivation of
liberty for 11 years.

Legislation in Afghanistan, India and Sri Lanka
provides the broadest range of non-custodial
sentencing options. Placement under the
supervision of a parent, probation officer or “fit
person” are the most common alternatives.
Community service is an option in Afghanistan,
India, Sri Lanka, and Nepal, and counselling

53  Children and Young Persons Ordinance, 1936, s. 29

orders are possible in India. In Maldives, the
main alternative for children is house arrest. In
Nepal and Bangladesh children may be
imprisoned for non-payment of a fine, while
Sri Lanka and India explicitly prohibit it.

All children between the ages of 16 and 18 are
subject to adult penalties (including life
imprisonment) in Sri Lanka, Bangladesh,
Maldives, and Nepal. In addition, children may
be excluded from special sentencing
considerations and subject to adult terms of
detention if they commit stipulated serious
offences (Sri Lanka), if they are found to be
“unruly or depraved” (Bangladesh), or if they
are 16 years or older and commit a serious
offence (India). Under these provisions,
children as young as nine in Bangladesh and
eight in Sri Lanka are subject to life
imprisonment.

Sri Lanka permits court-imposed orders of
corporal punishment against boys.%® In
Pakistan and Maldives, children who have
reached puberty are subject to corporal
punishment for certain offences under Islamic
law.5*

The death penalty may be imposed on children
between the ages of 16 and 18 in Bangladesh,
since the Children Act protections apply only to
children under 16. In Pakistan, children of all
ages who commit crimes in the federally
administered territories, or who are convicted
under anti-terrorism laws are subject to the
death penalty.

As part of its ongoing juvenile justice reform
plans, Maldives is introducing an innovative
Sentencing Conference model. In deciding
what disposition would be most appropriate,
the Juvenile Court may conduct a Sentencing
Conference to get input and recommendations

54  Maldives Law on the Protection of the Rights of the Child and Rules Relating to the Conduct of Judicial Proceedings (No. 6),
Ministry of Justice, 2003, as amended, s. 289 (20); Pakistan Hudood Laws, 1979
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from the child, the child’s parents, and the
victim. Based largely on the New Zealand
Family Group Conference Model, the
Sentencing Conferences will be a form of
group mediation where the child comes face-
to-face with the victim to discuss his/her
offending behaviour and decide what the child
should do to repair the harm to the victim or
the community, and to address the underlying
problems that contributed to the offending
behaviour.®®* A modified version of this
approach is already being used by the juvenile
court in Male, and there are plans to entrench
these procedures in new juvenile justice
legislation.

2.6 State Security / Anti-
terrorism Laws

Nepal and Pakistan currently have anti-
terrorism legislation in place that overrides all
protections provided in juvenile justice
legislation.%® In Nepal, children suspected of
Maoist affiliation may be detained by police or
armed forces for up to one year without
charge, trial or judicial oversight. In Pakistan,
police have wide-ranging powers to arrest
suspected terrorists, who are tried by special
courts without the procedural protections of
juvenile justice legislation. India and Sri Lanka
have recently repealed similar legislation.%”

|
CASE STUDY: MALDIVES SENTENCING CONFERENCES

Athif has lived all his life in Male' with his mother, father and seven sisters. They live in a three-room apartment,
part of a compound which has been carved up into seven tiny sections, each housing a different branch of the
extended family. In total, 62 people live in the building. Combating the inevitable problems of congestion has
been an uphill struggle for Athif's immediate family, and Sakeena, Athif's mother, tries to ensure that her
children's immediate environment is one of love and affection. Despite Sakeena's valiant efforts, she has not
been entirely successful in shielding Athif and his sisters from the troubles erupting all around them. In-house
fighting is rife, with frequent violence by parents against their own children. Consequently, Athif's cousins have
been involved in violent fights, as well as petty crime. Although younger than Athif, some of them have already
been arrested for theft and assault.

Athif did not think anything was wrong when he was invited out by one of his cousins to join the gang on one of
its sprees. "They took me to a house and told me to wait by the stairs while they brought down a VCR they were
borrowing," he recalls. It turned out that the VCR was in fact being stolen and by the time Athif realized it, it was
already too late. He was arrested for theft.

Prior to Athif's sentencing hearing at the Juvenile Court a family conference was held. At the family
conferencing, Athif, his parents, a school representative, and a social worker met with the judge of the Juvenile
Court to openly discuss the crime, Athif's character and background and any mitigating factors. Athif was found
guilty of theft and sentenced to four months of house arrest, with a provision allowing him to go to school if
accompanied by a parent. This is a relatively light sentence and one that was clearly influenced by the family
conferencing that provided the opportunity for all parties to openly discuss the influences and factors leading to
Athif's misdemeanor.

Athif is now attending school regularly, something he didn't do prior to his brush with the law. Athif does not ask
much of life: "I want to study art and fishery sciences. But most of all | want to live somewhere peaceful, where
people don't fight and steal."

|
UNICEF website, Feature Story, January 2003

55 Alder and Polk, Strategic Plan for the Reform of Juvenile Justice System (Maldives), 2004
56  Nepal Terrorist and Disruptive Activities (Control and Punishment) Ordinance; Pakistan Anti-Terrorism Act, 2002
57 India Prevention of Terrorism Act; Sri Lanka Prevention of terrorism Act, 1979
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Conditions in Detention

a) CRC and UN Guidelines

The CRC requires that every juvenile deprived
of liberty must be treated with humanity and
respect for their inherent dignity, and in a
manner which takes into account the needs of
persons of his or her age. Juveniles must be
separated from adults in all places of
detention.

The JDLs set out a complete code for the care
and treatment of juveniles deprived of their
liberty, with a view to counteracting the
detrimental effects of institutionalisation. The
Rules promote the establishment of small,
decentralised facilities for juveniles with no or
minimal security. Children in detention must be
afforded the same right to basic education as
others, and should have access to vocational
training and other meaningful activities.
Emphasis is placed on promoting community
contact through leaves of absence, outside
schooling, and liberal family visit policies (in
principle once per week). Rules should also be
in place to ensure that children are not subject
to corporal punishment, solitary confinement,
or other cruel and inhumane punishments.

b) Regional Assessment

In all countries in the region, laws and/or prison
rules require that children be separated from
adults in all places of detention.®® However, in
Afghanistan (outside of Kabul), Maldives, and
Pakistan these protections are not available for
girls, who are detained together with adult
females. In Afghanistan, Bhutan, India, Nepal,
Bangladesh and Sri Lanka, there is a general

prohibition on imprisonment of children (with
stipulated exceptions), and children must be
sent instead to a specialised juvenile
rehabilitation centre. This is also the practice in
Maldives, and is optional in Pakistan. In
India,*® Bangladesh, Sri Lanka, Maldives,
Nepal and Pakistan, children in conflict with the
law are mixed in the same institutions with
children in need of protection, including child
victims of abuse and exploitation.

Each country in the region has established one
or more special juvenile rehabilitation centre.
With the exception of Afghanistan, all of these
centres are large, closed facilities. Those in Sri
Lanka, Bangladesh, and Pakistan are
modelled on the old British “borstal” model,
using a strict daily regime to rehabilitate
delinquent and “incorrigible” children into
productive citizens. Studies on the conditions
of children in institutions in Bangladesh,
Bhutan, India, Pakistan and Sri Lanka have
raised serious concerns about the treatment of
children in institutional care. For the most part,
the main function of these institutions is
containment, and most lack the necessary staff
and resources to effectively promote
rehabilitation and reintegration. Basic facilities
are often poor and in disrepair, few provide
education based on the core school
curriculum, counselling is limited, and family
visits are tightly restricted. Each country has a
limited number of specialised juvenile
institutions (only one in Nepal, two in Pakistan)
which are not distributed evenly, resulting in
children being transferred long distances from

58 Afghanistan Juvenile Code 2005, s.35; Bhutan; Bangladesh Children Act, 1974, s.; India Juvenile Justice (Care and Protection) Act
2000, s.15; Maldives Law on the Protection of the Rights of the Child and Rules Relating to the Conduct of Judicial Proceedings
(No. 6), Ministry of Justice, 2003, as amended, s. 289 (3); Nepal Children’s Act, 1992, s.15; Pakistan Prison Act and Prison Rules;

Sri Lanka Children and Young Persons Ordinance, 1936, s.30

59 The Indian JJA, 2000 prohibits this mixing, but in practice it still occurs in many States
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