5.1 The Basics of International Humanitarian Law

What is international humanitarian law?

International humanitarian law (IHL) is a set of rules which seek, for humanitarian reasons, to limit the effects of armed conflict. It protects persons who are not or are no longer participating in the hostilities and restricts the means and methods of warfare by prohibiting weapons that make no distinction between combatants and civilians or weapons and methods of warfare which cause unnecessary injury, suffering and/or damage.  IHL is also known as the law of war or the law of armed conflict.

Humanitarian law has therefore banned the use of many weapons, including exploding bullets, chemical and biological weapons, blinding laser weapons and anti-personnel mines.


IHL is part of international law, which is the body of rules governing relations between States. International law is contained in agreements between States (treaties or conventions), in customary rules, which consist of State practise considered by them as legally binding, and in general principles.

IHL applies to armed conflicts. It does not regulate whether a State may actually use force; this is governed by an important, but distinct, part of international law set out in the United Nations Charter.

Why did international humanitarian law originate?

IHL is rooted in the rules of ancient civilizations and religions, and premised on the simple idea that some things are not permitted even in wartime.  As such, warfare has always been subject to certain principles and customs.  

Universal codification of IHL began in the nineteenth century. Since then, States have agreed to a series of practical rules, based on the bitter experience of modern warfare.  Indeed, with each passing century, war has taken a higher toll in human lives with the 20th century being the bloodiest of all.  This may be attributed, in part, to the new types of conflict that have emerged (wars of national liberation, guerilla warfare) and to the development of numerous high-performance weapons due to technological progress.

In fact, since the adoption of the Charter of the United Nations in 1945, war has no longer been an acceptable way to settle differences between States.  The UN Charter states clearly that the threat or use of force against other States is unlawful.  But it does not prohibit the use of force under three specific circumstances.  In brief, they are (1) situations where a State has to defend itself, individually or collectively, against attacks on its independence or territory, in response to a (legal or illegal) use of force; (2) internal armed conflicts (or civil wars); and (3) Security Council actions taken under Chapter VII of the UN Charter to maintain or restore international peace and security. 

Accordingly, a clear need existed for international rules that limit the effects of war on people and property, and protect certain particularly vulnerable groups of persons.

What are the basic rules of international humanitarian law in armed conflicts?

Persons hors de combat and those who do not take a direct part in hostilities are entitled to respect for their lives and their moral and physical integrity. They shall in all circumstances be protected and treated humanely without any adverse distinction.

It is forbidden to kill or injure an enemy who surrenders or who is hors de combat.

The wounded and sick shall be collected and cared for by the party to the conflict which has them in its power. Protection also covers medical personnel, establishments, transports and equipment. The emblem of the red cross or the red crescent is the sign of such protection and must be respected.

Captured combatants and civilians under the authority of an adverse party are entitled to respect for their lives, dignity, personal rights and convictions. They shall be protected against all acts of violence and reprisals, and have the right to correspond with their families and receive relief.

Everyone shall be entitled to benefit from fundamental judicial guarantees. No one shall be held responsible for an act he has not committed. No one shall be subjected to physical or mental torture, corporal punishment or cruel or degrading treatment.
Parties to a conflict and members of their armed forces do not have an unlimited choice of methods and means of warfare. It is prohibited to employ weapons or methods of warfare of a nature to cause unnecessary losses or excessive suffering.
Parties to a conflict shall at all times distinguish between the civilian population and combatants in order to spare civilian population and property. Neither the civilian population as such nor civilian persons shall be the object of attack. Attacks shall be directed solely against military objectives.

Where is international humanitarian law to be found?


The rules that form the basis of international humanitarian law are laid down in international treaties that can be grouped into four categories:

a) treaties on the protection of victims of war;

b) treaties on the limitation and/or prohibition of different types of arms;

c) treaties on the protection of certain objects; and

d) treaties governing international jurisdiction (repression of crimes).

All these treaties deal with specific humanitarian concerns in situations of armed conflict and aim to strike a careful balance with the military requirements of States.  While some of them apply almost exclusively to international armed conflicts, others apply to non-international armed conflicts.  The result is that IHL forms today a universal body of law. 

Initiated in the form of the first Geneva Convention of 1864, contemporary humanitarian law has evolved in stages, all too often after the events for which they were sorely needed, to meet the ever-growing need for humanitarian aid resulting from developments in weaponry and new types of conflict. The following are the main treaties in chronological order of adoption:


	1864
	Geneva Convention for the amelioration of the condition of the wounded in armies in the field

	1868
	Declaration of St. Petersburg (prohibiting the use of certain projectiles in wartime)

	1899
	The Hague Conventions respecting the laws and customs of war on land and the adaptation to maritime warfare of the principles of the 1864 Geneva Convention and the Hague Declarations on Asphyxiating Gases and expanding bullets.

	1906
	Review and development of the 1864 Geneva Convention

	1907
	Review of The Hague Conventions of 1899 and adoption of new Conventions

	1925
	Geneva Protocol for the prohibition of the use in war of asphyxiating, poisonous or other gases and of bacteriological methods of warfare

	1929
	Two Geneva Conventions:
- Review and development of the 1906 Geneva Conventions
- Geneva Convention relating to the treatment of prisoners of war (new)

	1949
	Four Geneva Conventions:
I Amelioration of the condition of the wounded and sick in armed forces in the field
II Amelioration of the condition of wounded, sick and shipwrecked members of armed forces at sea
III Treatment of prisoners of war
IV Protection of civilian persons in time of war

	1954
	The Hague Convention for the protection of cultural property in the event of armed conflict

	1972
	Convention on the prohibition of the development, production and stockpiling of bacteriological (biological) and toxic weapons and on their destruction (Biological Weapons Convention)

	1977
	Two Protocols additional to the four 1949 Geneva Conventions, which strengthen the protection of victims of international (Protocol I) and non-international (Protocol II) armed conflicts

	1980
	Convention on prohibitions or restrictions on the use of certain conventional weapons which may be deemed to be excessively injurious or to have indiscriminate effects, which includes:
- the Protocol (I) on non-detectable fragments
- the Protocol (II) on prohibitions or restrictions on the use of mines, booby traps and other devices 
- the Protocol (III) on prohibitions or restrictions on the use of incendiary weapons

(Conventional Weapons Convention and its Protocols)

	1993
	Convention on the prohibition of the development, production, stockpiling and use of chemical weapons and on their destruction (Chemical Weapons Convention)

	1995
	Protocol relating to blinding laser weapons (Protocol IV [new] to the 1980 Convention)

	1996
	Revised Protocol on prohibitions or restrictions on the use of mines, booby traps and other devices (Protocol II [revised] to the 1980 Convention)

	1997
	Convention on the prohibition of the use, stockpiling, production and transfer of anti-personnel mines and on their destruction (Ottawa Convention)


A major part of international humanitarian law is contained in the four Geneva Conventions of 1949.  Nearly every State in the world has agreed to be bound by them (188 States).  The Conventions have been developed and supplemented by two further agreements: the Additional Protocols of 1977 relating to the protection of victims of armed conflicts.  These too have been widely ratified.  Other agreements prohibit the use of certain weapons and military tactics and protect certain categories of people and goods.  Many provisions of international humanitarian law are now accepted as customary law – that is, as general rules by which all States are bound even if they have not ratified the treaty concerned. 

When does international humanitarian law apply?

IHL applies only to armed conflict; it does not cover internal tensions, disturbances or disruptions of internal order arising from acts of violence (e.g. riots, struggles between factions or against the authorities)
.  The law applies only once a conflict has begun, and then equally to all sides regardless of who started the fighting.

IHL distinguishes between international and non-international armed conflict.  International armed conflicts are those in which at least two States are involved. They are subject to a wide range of rules, including those set out in the Geneva Conventions and Additional Protocol I (AP I).  Wars of national liberation, as defined in AP I, are classified as international armed conflicts

Non-international armed conflicts are those restricted to the territory of a single State, involving either regular armed forces fighting groups of armed dissidents, or armed groups fighting each other.  A more limited range of rules apply to internal armed conflicts and are laid down in Article 3 common to the four Geneva Conventions as well as in Additional Protocol II.

Accordingly, IHL offers two systems of protection:

a) International armed conflicts 

In such situations the Geneva Conventions and Additional Protocol I apply.  

Humanitarian law is intended principally for the parties to the conflict and protects every individual or category of individuals not or no longer actively involved in the conflict, i.e.: 

· wounded or sick military personnel in land warfare, and members of the armed forces' medical services; 

· wounded, sick or shipwrecked military personnel in naval warfare, and members of the naval forces' medical services; 

· prisoners of war; 

· the civilian population, for example: 
· foreign civilians on the territory of parties to the conflict, including refugees; 

· civilians in occupied territories; 

· civilian detainees and internees; 

· medical and religious personnel or civil defence units.
b) Non-international armed conflicts 

In the event of a non-international conflict, Article 3 common to the four Conventions and Protocol II are applicable.

Under Protocol II, humanitarian law is intended for the armed forces, whether regular or not, taking part in the conflict, and protects every individual or category of individuals not or no longer actively involved in the hostilities.  Its conditions of application are stricter than those provided for by Article 3 and cover the following: 

· fundamental guarantees for human treatment (similar to Common Article 3 but more detailed); 

· special protection for children in the fields of education, recruitment, reunification, and safe areas; 

· minimum standards for people deprived of their liberty; 

· protection of the civilian population and civilian subjects; 

· relief action subject to the consent of the state (similar to Common Article 3). 

One of the primary challenges in non-international conflicts, however, is to successfully argue that in a given situation Protocol II is applicable. As is evident from the type of internal conflicts that are currently taking place all over the world, they are triggered by small factions and movements, that may not be seen as "dissident armed forces", or "organized armed groups".  As there is no international body that determines when a certain threshold has been crossed, it will often be a matter of negotiation to discuss with both the government and the other forces under responsible command whether this particular instrument is in force between them. The International Committee of the Red Cross normally engages in such discussions, and will negotiate on behalf of the international community.

In this regard, it is important to note that no matter what the level of fighting, Common Article 3 will always apply.  This is because the rules contained in Article 3 are considered as customary law and represent a minimum standard from which the belligerents should never depart. Violating these provisions therefore gives rise to individual responsibility.  Even including the provisions of Protocol II, the rules on internal conflicts remain less complete than those dealing with international armed conflicts.  It has proven difficult to strengthen the system of protection in non-international armed conflicts in the face of the principle of State sovereignty. 
The full text of Common Article 3 is quoted below because of its importance
: 

"In the case of armed conflict not of an international character occurring in the territory of one of the High Contracting Parties, each Party (i.e. states, rebels, states helping, etc.) to the conflict shall be bound to apply as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and persons, in particular murder of all kinds, mutilation, cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading treatment;

(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means of special agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to the conflict.”

What is the difference between international humanitarian law and human rights law?

International humanitarian law and international human rights law are two separate branches of international law with a common and complementary purpose to safeguard human dignity in all circumstances. While some of their rules are similar, these two bodies of law have developed separately and are contained in different treaties.  Both seek to protect the individual, though they do so in different circumstances and in different ways.


Humanitarian law applies in situations of armed conflict whereas human rights, or at least some of them, protect the individual at all times, in war and peace alike.  Unlike international humanitarian law, many provisions in human rights law may be suspended during an armed conflict.  While the purpose of humanitarian law is to protect victims by endeavouring to limit the suffering caused by war, human rights law seeks to protect the individual and further his/her development.  Humanitarian law is primarily concerned with the treatment of persons who have fallen into the hands of the adverse party, and with the manner in which hostilities are conducted, whereas by limiting the power of the State over individuals, human rights essentially seek to prevent arbitrary behaviour.  It is not the aim of human rights to regulate the ways in which military operations are conducted.

In order to ensure that it is respected, humanitarian law establishes mechanisms that institute a form of ongoing control over its implementation; it places the emphasis on cooperation between the parties to the conflict and a neutral intermediary with a view to preventing violations. Consequently, the approach of the ICRC, whose role it is to ensure respect for humanitarian law, gives precedence to persuasion.

The mechanisms for monitoring human rights are extremely varied.  In many cases, the appropriate institutions are required to establish whether or not a State has respected the law.  For instance, the European Court of Human Rights may, upon completion of proceedings brought by an individual, declare that the European Convention on Human Rights has been violated by a national authority.  The latter is then obliged to take the steps necessary to ensure that the internal situation meets the requirements of the Convention.  The mechanisms for implementing human rights are essentially intended to make good any damage sustained.
� (Materials drawn primarily from the ICRC website: www.icrc.org)





� Cases of this type are governed by the provisions of human rights law and such measures of domestic legislation as may be invoked.


� Note that when working in the field, you can always base you arguments on the text of this provision.





2
5.1 THE BASICS OF INTERNATIONAL HUMANITARIAN LAW


