2.5 Derogations During States of Emergency 

Situations of emergency, political disturbance and armed conflict present major challenges for the implementation and protection of human rights. Economic, social and cultural rights may not be derogated from during states of emergency, but civil and political rights are subject to such derogations. Under Article 4 of the Covenant on Civil and Political Rights, states may derogate in times of emergency from the rights they have otherwise agreed to respect. Derogating from human rights obligations means to "limit" the extent to which these obligations apply because of an "emergency". Article 4(1) reads as follows:

"In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of race, colour, sex, language, religion or social origin."

In commenting on this provision, the Human Rights Committee in its General Comment on Article 4 stated that:

"The Committee holds the view that the measures taken under Article 4 are of an exceptional and temporary nature and may only last as long as the life of the nation concerned is threatened and that in times of emergency, the protection of human rights becomes all the more important, particularly those rights from which no derogation can be made."

From the above article and comment it is clear that the following must be fulfilled:

· temporary derogations only are allowed; 

· an exceptional threat to the life of the nation must exist; 

· an official proclamation of a state of emergency must be made; 

· a notification to other states and/or relevant treaty-monitoring body of the measures taken; 

· a reasonable proportionality between the means employed and the end to be realized must exist; 

· other obligations under international law remain applicable; 

· measures taken to derogate must not be discriminatory. 

Article 4 of the CCPR further states that some rights under the Covenant are non-derogable, and may therefore not be subject to derogation in times of emergency. These rights are applicable no matter what the circumstances. Rights that are non-derogable are the following:

· the right to life; 

· freedom from torture; 

· freedom from slavery; 

· freedom from post facto legislation and other judicial guarantees 

· right to recognition before the law; 

· freedom of thought, conscience and religion. 

It is extremely important to remember that there are rights of this kind, on the bases of which arguments can be formulated at any time even if a state has not ratified the CCPR. These provisions are always applicable as a minimum standard.
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