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REPORT ON THE STATUS OF CHILDREN BILL

Introduction

This report is a prerequisite to the draft Status of Children Bill which is herewith attached.  The Bill seeks to provide for reform legislation in the OECS Member States to remove all discriminations against children born out of wedlock. 
At present, there is status of children legislation existing in some of the OECS Member States, with the exception of Anguilla, Dominica, Montserrat and Saint Lucia.  However the status of children which exists in some of the Oecs Member States is inadequate and requires further expansion as it does not remove all  forms of discrimination against children born out of wedlock and as a result is not in compliance with the Convention on the Rights of the Child, (CRC) and the Convention on the Elimination of All Forms of Discrimination Against Women, (CEDAW), of which all OECS Member States are parties thereto.  Because of the historical treatment of illegitimacy in the past, which was imported from the common law, certain forms of discrimination against out of wedlock children were saved under the existing status of children legislation.  As a consequence, this has had a negative effect of the rights of children born out of wedlock in relation to citizenship, succession, maintenance and custody issues.
The Convention on the Rights of the Child (CRC)
This Convention aptly sets out all rights to which children are and should be entitled to Article 2 (1) of the said Convention provides as follows:

“States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.”
The Convention therefore assumes no discrimination between children born in or out of wedlock and there is no discrimination between the parents of such children.  It further supports the view that a child should have the right to contact with both parents regardless of whether or not they are married and whether they are living together or apart.  

Article 7 of the Convention provides among other things, for the right of the child to know and be cared for by both parents, and Article 9 (3) provides that states parties shall respect the right of the child who is separated from one or both parents to maintain personal relations and direct contact with both parents on a regular basis.  Pursuant to Article 18 (1), states parties are obligated to use their best efforts to ensure recognition of the principle that both parents have common responsibilities for the development of the child.   At present, the status of children legislation in the OECS Member States does not equate the right of the mother of an out of wedlock child to that of the father, and any legislation which is to be enacted to remove such discriminations as stated above, must provide for a more substantive role of the putative father and his ability to exercise such rights as is provided for in the Convention.
It is the view that the Articles of the Conventions aforementioned should be used as a benchmark in the preparation of any legislation which purports to have as its purpose the amelioration of children discriminated against because of their status at birth.
 

Synopsis of existing legislation in OECS Member States

The status of children legislation which exists in the OECS Member States expressly abolishes the legal discrimination against children born out of wedlock.  The provision in the legislation which does this expressly states as follows:
“    for all purposes of the law in force { name of OECS Member State}, the relationship between every person and his mother or father shall be determined irrespective of whether the father or mother are or have been married to each other, and all other relationships shall be determined accordingly”.

The legislation also abolishes the common law rule of construction against out of wedlock children for succession purposes.  The provision which purports to do this provides as follows:
“The rule of construction whereby in an instrument words of a relationship signified only legitimate relationship in the absence of a contrary expression of intention, is hereby abolished.”
The effect of the provisions listed above has however been retarded by the retention of some discriminatory provisions which limits the rule of construction with respect to the following matters:

(a) the domicile of a person;

(b) the citizenship of a person;

(c) the provisions of any law relating to adoption which determines the relationship to any  person of a person who has been adopted; and 

(d) the rule of construction of the word “heir” or any expression which is used to create an entailed interest in real or personal property.

In some of the existing legislation, it is provided that for succession purposes, paternity must be established during the lifetime of the deceased father in order for an out of wedlock child to be entitled to a legal share of the estate.  This has been harshly criticised by Zanifa McDowell in her report
 where she states that-
“This is a provision which must cause serious hardship to the out of wedlock child.  Having regard to the fact that the burden of establishing paternity in any case must be discharged according to the standard of proof laid down by law, this in itself is a protection against an unreasonable or unjustified declaration of paternity being made so there seems to be no logical reason why such a requirement should exist, except to perpetuate the inequality of treatment.”
In addition to the above, the role of the putative father in the existing legislation is seen as only to provide for maintenance for his child; there is no provision which recognises him as the legal guardian of his child upon recognition of paternity, and this also needs to be remedied in any legislation which is to be adopted by OECS Member States.
There is no provision made for the presumption of paternity in some instances and this is seen as a necessity in any status of children legislation.  Moreso, in instances where the provision exists, they are too narrow and need to be expanded to include provisions relating to DNA testing and other medical or scientific tests capable of amounting to evidence of paternity.
The Legitimation Act which is present in most of the OECS Member States and which purports to alter the common law in a limited way and applies only to children born out of wedlock whose parents have subsequently married, or to children born out of wedlock whose mothers die intestate, needs also to be repealed since many out of wedlock children still remain unaffected by the limited progress of this legislation.

Recommendations considered in the preparation of the proposed Draft Status of Children Bill  
In addition to the CRC and CEDAW Convention, and existing legislative precedents of other countries, in preparing the aforementioned draft Bill, I have been guided by the draft report referred to above entitled “Status of Children- LEGITIMACY OR ILLEGITIMACY” prepared by Ms Zanifa Mc Dowell on behalf of the OECS.  This report recommends as follows:
(a) the need to abolish the old common law rule of construction against children born out of wedlock in OECS Member States which have not yet done so;

(b) the need to introduce status of children legislation in OECS Member States which have not yet done so;

(c) the need to remove the retained discriminatory provisions against out of wedlock children in OCES Member Sates  which have status of children legislation but which have retained specific discriminations;
(d) the need to recognize the putative father as a legal guardian of the child where either paternity has been legally established, or where the father has acknowledged the child as his own and contributed toward the maintenance of the child.  This should also include recognition for the purposes of adoption, the child’s name, and all rights relevant to custody and parental responsibility;
(e) the expansion of the provisions dealing with the presumption of paternity;
(f) the expansion of the provisions dealing with blood tests in the establishment of paternity to include provision relating to DNA testing and any other medical or scientific tests capable of amounting to evidence of paternity, and 
(g) the inclusion of a provision  in the draft legislation indicating that once paternity has been established in accordance with the provisions of the Act, the father of an out of wedlock child is a joint guardian of that child with the mother of the child and is entitled to exercise  parental rights over that child jointly with the mother.
It is just to be noted here that there may be need for constitutional amendment to provide for and to ensure a safeguard with respect to the acquisition of equal rights of all children.  The Status of children legislation may need to be buttressed in all OECS Member States by the guaranteeing of these rights aforementioned within their constitutional provisions.  This has been provided for in Saint Kitts and Nevis pursuant to section 15 (1) of its Constitution.

I have also prepared draft regulations herewith attached, to be examined in conjunction with the proposed Draft Bill.
EXPLANATORY NOTES ON DRAFT

STATUS OF CHILDREN BILL
The purpose of this Bill is clearly enunciated in its short title, that is-;

“to remove the legal disabilities of children born out of wedlock and to provide for the declaration of parentage.”

Part I of the Bill provides the preliminary and interpretation provisions. By virtue of Clause 3, the Bill applies to a person whether or not the person-
(a) was born in {OECS Member State};
(b) was born before the commencement of the Bill; or 

(c) is an infant,

irrespective of whether the parents of the person has been domiciled in {OECS Member State}.
Part II of the Bill provides for the determination of the relationship between a father and child.  Clause 4 sub-clause (1) provides that the relationship between every person and his or her father and mother shall be determined irrespective of whether the father or mother have been married to each other and all such relationships shall be determined accordingly.

Sub-clause (2) of the said Clause maintains the provision as is present in the existing status of children legislation which abolishes the old common law rule of construction. Sub-clause (3) provides that for the purposes of construing any instrument with reference to a relationship of a person, the words “legitimate” or “lawful” shall not itself prevent the relationship from being determined in accordance with the provision of sub-clause (1).
Clause 5 provides for the expansion of the provisions of the existing status of children legislation with respect to the presumption of paternity.  It states that unless there is proof
 to the contrary, there is a presumption that a male person is and shall be recognised in law to be the father of a child, and goes on to list the circumstances where the presumption will apply and includes the following:
(a) the person was married to the mother of the child at the birth of the child;

(b) the person was married to the mother of the child and that marriage was terminated by death or judgement of nullity within forty four weeks before the birth of the child, or by divorce where the decree nisi was granted within forty four weeks before the birth of the child;
(c) the person was cohabiting with the mother of the child in a relationship of some permanence at the time of the birth of the child, if the child was born within forty weeks after they ceased to cohabit;

(d) the person has been adjudged or recognised in his lifetime or after his death by a court of competent jurisdiction, to be the father of the child;

(e) the person has, by affidavit sworn before a justice of the peace or a notary public or by other document duly attested and sealed, together with a declaration by the mother of the child contained in the same instrument confirming that he is the father of the child, but such affidavit or other document shall be of no effect unless it has been  recorded with the Registrar of the High Court; and 
(f) the mother of the child and the person acknowledging that he is the father of the child have signed and executed a deed to this effect in the presence of an attorney at law, but such a deed shall be of no effect unless it is notarised and recorded with the Registrar of the High Court during the lifetime of the person acknowledging himself to be the father.
Sub clause (2) of Clause 5 provides that where circumstances exist that give rise to presumptions of paternity in respect of more than one father, no presumption shall be made with respect to paternity.
Clause 6 provides for the determination of paternity in void marriages.  It provides that for the purpose of Clause 5, where a man and a woman, in good faith go through a form of marriage that is void, they shall be deemed to be married for the period during which they cohabit, and the presumption referred to in paragraph (b) of Clause 5 of the Bill shall apply accordingly.
Clause 7 provides for the filing of instruments of acknowledgement by the Registrar of the High Court.  Under sub-clause (1) of this Clause, an instrument of acknowledgement shall on payment of the prescribed fee, be filed in the office of the Registrar of the High Court.  Sub-clause (2) of this Clause places an obligation on the Registrar to provide indices of all instruments and shall, upon request made on behalf of a party to an instrument so filed, cause a search of any index to be made, and to permit that person to inspect any such instrument or a copy where the Registrar is satisfied that the person has a direct or proper interest in the matter.

Sub-clause (3) of Clause 7 contemplates the establishment  in all OECS Member States of the Family Court which shall be a division of the High Court with jurisdiction to hear all matters relating to the family.  It therefore provides that if a declaration pursuant to Clause 12 or a determination pursuant to Clause 14 is made in the Family Court, the Registrar of that Court shall forward copies to the Registrar of the High Court for filing and such copy of the declaration or determination shall be filed and kept as if they were an instrument of the kind described pursuant to Clause 5 of the Bill.

Part 3 of the Bill provides for the disposition of property before and after the commencement of the Bill.  Clause 8 provides for transitional provisions relating to instruments executed prior to the commencement of the Bill.  Such instruments are held, by virtue of sub-clause (1) to be governed by the enactments, rules of construction and law which would have applied to them if the Bill had not been passed.  Sub-clause (2) of that clause states that where an instrument to which sub-clause (1) applies creates a special power of appointment, nothing in the Bill shall extend the class of persons in whose favour the appointment may be made, or caused to be made, or cause the exercise of the power to be construed so as to include any person who is not a member of the class.
Clause 9 provides that for the purposes of administration or distribution of an estate or property, an executor, administrator, or trustee of an estate or property shall, whenever it is material in the circumstances, make honest and reasonable inquiries as to the existence of any person who could claim an interest in the estate or property by reasons only of the provisions of the Bill.  The executor, administrator or trustee is however not obliged to pursue such inquiries further than he or she honestly and reasonably believes to be necessary.
Clause 10 protects an executor, administrator or trustee from an action being taken against them by a person who could claim an interest in property by virtue of the provisions of the Bill where such executor, administrator or trustee had no notice of the relationship on which the claim is based at the time when the distribution of the estate or property was made.
Part 4 of the Bill makes provisions for the recognition of paternity.  It provides in Clause 11 that for succession purposes, the relationship of a father and child and any other relationship traced in any degree through that relationship shall only be recognised if;
(a)
the father and the mother were married or cohabiting at the time of conception of the child; 

(b)
paternity has been admitted or established during the lifetime of the child; or 

(c )
a declaration of paternity has been made pursuant to Clause 12 after the death of the father of the child.

By virtue of sub-clause (2) of clause 11, where a relationship of father and child is not
recognised at the birth of the child, but the occurrence of some act, event or conduct 

subsequently allows for recognition, such act or conduct shall not affect any estate, right

or interest in any real or personal property to which any person became entitled to, prior
to the occurrence of the act, conduct or event.
Clause 12 provides for instances in which a declaration of paternity may be made to 

the Court.  It provides that a person,

(a) who alleges that a named person is the father of her child;
(b) alleges that the relationship of father and child exist between that person and any other named person; or 

(c) being a person having a proper interest in the result, wishes to have it determined whether the relationship of father and child exists between two named persons;

may apply to the Court for a declaration with respect to the same. 
Clause 13 provides for the medical procedures to be used to determine parentage and states that the Court may, on the request of a party to the proceedings, or on the request of a person representing the child or of its own motion, make an order requiring a testing procedure to be carried out in relation to a person who applied to the Court for a declaration.
By virtue of Clause 14 the matters to be taken into account by the Court when making a
determination under Clause 13 are therein stated, and the Court may, if it thinks that to
do so would be in the best interest of the child, appoint a fit and proper person to act as 
the litigation guardian of the child. 

Clause 15 provides for the making of reports with respect to any medical procedure 
carried out pursuant to the provisions of the Bill.
Clause 16 provides for the conduct of hearings.
Clause 17 provides that once paternity is established under the Bill, the father of a child 
born out of wedlock shall be, along with the mother of such child, a joint guardian of that 
child and be entitled to exercise parental rights over that child jointly with the mother.
Clause 18 gives the Minister responsible for the administration of justice the power to 
make Regulations.

Clause 22 provides for the repeal of the Status of Children Act and the Legitimation Act.
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STATUS OF CHILDREN BILL
AN ACT to remove the legal disabilities of children born out of wedlock and to provide for the declaration of parentage
BE IT ENACTED……………………

PART I PRELIMINARY
Short title and commencement

1.  
This Act may be cited as the Status of Children Act No. { } of 200{ } and shall come into operation on a day to be fixed by the Minister by Order published in the Gazette.
Interpretation
2
In this Act



“attorney- at –law” means an attorney at law appointed pursuant to the 




Legal professions Act, No.{ } of 200{ };
“court” means the Family Court established under the Family 

Court Act No. { } of { };

“marriage” includes a void marriage and a voidable marriage 

which has been annulled by a court;

“parentage testing procedure” means a medical procedure 
prescribed, or included in a class of medical procedures prescribed, for the purposed of this definition;


“parent” means a father or mother, of a child as the circumstances require, 



and includes an adoptive mother or father;
“prescribed” means prescribed by Regulations made pursuant to the 


provisions of this Act;


“proof” means proof on a balance of probabilities;
“Registrar” means the Registrar of the Family Court appointed
pursuant to section {} of the Family Court Act.
Application
3.  
This Act shall apply to a person, whether or not the person-

(a) was born in {OECS Member State};

(b) was born before the commencement of this Act; or

(c) is an infant, 

irrespective of  whether or not the parents of the person have ever been domiciled in {OECS Member State}.
PART II STATUS OF CHILDREN

Determination of relationship
4.  (1)
For all purposes of the law of {OECS Member State}, the relationship between every person and his parent shall be determined irrespective of whether the father or mother are or have been married to each other, and all other relationships shall be determined accordingly.

(2)
The rule of construction whereby in any instrument, in the absence of expression to the contrary, words of relationship signify only legitimate relationships, is hereby abolished.

(3)
For the purpose of construing any instrument the use, with reference to relationship of a person, of the words “legitimate” or “lawful” shall not of itself prevent the relationship from being determined in accordance with the provisions of subsection (1) of this section.
Presumptions of paternity
5.  (1)
Unless there is proof to the contrary, there is a presumption that a male person is, and shall be recognised in law to be, the father of a child in any one of the following circumstances-
(a) the person was married to the mother of the child at the birth of the child;

(b) the person was married to the mother of the child and that marriage was terminated by death or judgement of nullity within forty four weeks before the birth of the child, or by divorce where the decree nisi was granted within forty four weeks before the birth of the child;

(c) the person marries the mother of the child after the birth of the child and acknowledges that he is the natural father of the child;

(d) the person was cohabiting with the mother of the child in a relationship of some permanence at the time of the birth of the child, or the child was born within forty four weeks after they ceased to cohabit;

(e) the person has been adjudged or recognised in his lifetime or after his death by a court of competent jurisdiction to be the father of the child;
(f) the person has, by affidavit sworn before a justice of the peace or a notary public or by other document duly attested and sealed, together with a declaration by the mother of the child contained in the same instrument, that he is the father of the child, but such affidavit or other document shall be of no effect unless it has been recorded with the Registrar of the High Court;
(g) the person has acknowledged in proceedings for the registration of the child, in accordance with the law relating to the registration of births, that he is the father of the child;
(h) the mother of the child and the person acknowledging that he is the father of the child have signed and executed a deed to this effect in the presence of an attorney at law, but such a deed shall be of no effect unless it is notarised and recorded with the Registrar of the High Court during the lifetime of the person acknowledging himself to be the father;

(i) a person who is alleged to be the father of the child has given written consent to that child adopting his name in accordance with the law relating to change of name; or
(j) a person who is alleged to be the father of the child has by his conduct implicitly and consistently acknowledged that he is the father of the child.
(2)
Where circumstances exist that give rise to presumptions of paternity in respect of more than one father, no presumption shall be made as to paternity.

Determination of paternity upon void marriages

6.  
For the purposes of section 5, where a man and a woman, in good faith, go through a form of marriage that is void, they shall be deemed to be married for the period during which they cohabit, and the presumption referred to in paragraph (b) of section 5 sub section (1) of this Act shall apply accordingly.
Instruments filed with Registrar of High Court

7.  (1)
An instrument of the kind described in paragraph (f) and (h) of section 5 subsection (1) of this Act shall on payment of a prescribed fee, be filed in the office of the Registrar of the High Court.

(2)
The Registrar of the High Court shall cause records of all instruments and copies filed with him or her under subsection (1) of this section to be made and kept in his or her office and shall, upon request made by or on behalf of a party to any instrument so filed or a child referred to in any instrument or a {guardian} or relative of that child, cause a search of any record to be made and shall permit that person to inspect any  such instrument or copy where he or she is satisfied that the person has a direct and proper interest in the matter. 
(3)
If the Family Court makes a declaration under section 12, or the Court makes a paternity order under section 13 of this Act-

(a) the Registrar shall forward a copy of the declaration order or the paternity order, as the case may require, to the Registrar of the High Court for filing in his or her office under this section; and 

(b) on receipt of such a copy, the Registrar of the High Court shall file it accordingly as if it were an instrument of the kind described in section 5 of this Act. 

PART 3 DISPOSITION OF PROPERTY

Transitional provisions relating to instruments 
8.  (1)
All instruments executed before the commencement of this Act shall be governed by the enactments, rules of construction and law which would have applied to them if this Act had not been passed.

(2)
Where an instrument to which subsection (1) of this section applies creates a special power of appointment, nothing in this Act shall extend the class of persons in whose favour the appointment may be made or cause the exercise of the power to be construed so as to include any person who is not a member of the class.

(3)
The estate of a person who dies intestate as to the whole or any part of his or her estate before the commencement of this Act shall be distributed in accordance with the enactments and rules of law which would have applied to the estate if this Act had not been passed. 

Persons dealing with property after the commencement of Act
9. For the purposes of the administration or distribution of any estate or property, an executor, administrator or a trustee shall, whenever it is material in the circumstances, make honest and reasonable inquiries as to the existence of any person who could claim an interest in the estate or property by reason only of the provisions of this Act, but shall not be obliged to pursue such inquiries further than he or she honestly and reasonably believes to be necessary.
Protection of executors, administrators and trustees

10. (1) An action shall not lie against-



(a)
an executor of a person’s will;



(b)
an administrator or trustee of a person’s estate; or 

(c) the trustee under any instrument,

by any person who could claim an interest in the estate or property by reason only of any of the provisions of this Act, to enforce any claim arising by reason of the executor, administrator or trustee-
(d) having made any distribution of the estate or of the property held upon trust; or 

(e) having otherwise acted in the administration of the estate or property held on trust,

so as to disregard the claims where, at the time of making the distribution or otherwise so acting, the executor, administrator or trustee has no notice of the relationship on which the claim is based.
(2) Nothing in this section shall prejudice the right of any person claiming an interest in the estate or property under subsection (1), which interest is alleged by the claimant to have existed at the time the executor, administrator or trustee made the distribution or otherwise acted aforesaid, to follow such estate or any property representing it into the hands of any person, other than the purchaser, who may have received it.
PART IV PATERNITY

Recognition of paternity

11.  (1) The relationship of father and child, and any other relationship traced in any degree through that relationship shall, for any purpose related to succession to property or to the construction of any will or testamentary disposition or of any instrument creating a trust or for the purpose of any laws relating to succession, be recognised only if-

(a) the father and mother of the child were married to each other at the time of conception  of the child or at some subsequent time;
(b) paternity has been admitted expressly or by implication by the father in his lifetime and, if that purpose is for the benefit of the father, paternity has been established during the lifetime of the child; or 
(c) a declaration of paternity has been made pursuant to section 12, after the death of the father of the child.
(2)
Where, by reason of the provisions of subsection (1), the relationship of father and child is not recognised at the time the child is born, the occurrence of any act, event or conduct which enables the relationship and any other relationship traced in any degree through it to be recognised shall not affect any estate, right or interest in any real or personal property to which any person has become absolutely entitled, whether beneficially or otherwise , before the act, event or conduct occurred.
(3)
Where the event that enables a relationship to be recognised under subsection (1) is a declaration made pursuant to section 12 after the death of the father, the declaration shall, for the purposes of subsection (2), be taken to have been made immediately before the death of the father, if the declaration is made in consequence of an application made before the death of the father, or within six months, or such further time as the Court upon application duly made in that behalf allows, after the death of the father. 
Declaration of paternity
12.  (1) A person who-
(a) alleges that any named person is the father of 



her child; or 
(b)
alleges that the relationship of father and child exists 

between him and another named person; or 
(c )
having a proper interest in the result, wishes to have determined the question whether the relationship of father and child exists between two named persons;
may apply to the Court for a declaration of paternity and the Court may, if it is satisfied that the relationship exists, make such declaration whether or not the father or the child or both of them is or are living or dead. 
(2) Where a declaration is made under subsection (1) of this section after the death of the father of the child, the Court may at the same or subsequent time make a declaration determining for the purposes of section 11 (2) of this Act whether any and if so which of the requirements of subsection (1) (b) of section 11 have been satisfied.

(3) Where a declaration is made under subsection (1) and it is made to appear to the Court that new facts or circumstances have arisen that have not previously been disclosed to the Court and could not by the exercise of reasonable diligence have previously been known or if for any reason the Court thinks it desirable so to do, the Court may revoke the declaration and thereupon that declaration shall cease to have any effect.
(4) The Court shall not make or revoke a declaration under this section unless the Court is satisfied that, so far as is reasonably practicable, all persons whose interests are or may be affected by the declaration or revocation are represented before or have been given the opportunity of making representations to the Court with respect to the subject matter of the proceedings.
(5) In any criminal proceeding, a declaration having effect pursuant to this section shall be conclusive evidence of the matters contained in it, unless the contrary is established.
Parentage testing

13. (1) This section applies to a proceeding in relation to an application pursuant to section 12.

(2) Where the parentage of a child is in issue in proceedings before the Court, the Court may-

(a) on the request of a party to the proceedings;

(b) on the request of a person representing the child; or 

(c) of its own motion,

make an order requiring a parentage testing procedure to be carried out in relation to a person referred to in subsection (2), for the purpose of obtaining information to assist in determining the parentage of the child.

(3) An order under subsection (2) may be made in relation to-

(a) the child; 

(b) a person believed by the Court to be the mother of the child; or 

(c) any other person, where the Court is of the opinion that the information that could be obtained if the parentage testing procedure were to be carried out in relation to the person may assist in determining the parentage of the child.
(4) An order under subsection (2) may be subject to terms and conditions.

(5) Where a Court makes an order under subsection (2) the Court may-

(a) make such orders as it considers necessary or desirable-

(i) to enable the parentage testing procedure to be carried out; or 

(ii) to make the parentage testing procedure more effective and reliable;

including but not limited to, orders requiring a person to submit to a medical procedure, to provide a bodily sample or to furnish information relevant to the medical or family history of a person; and
(b) make such orders as it thinks fit in relation to costs incurred with respect to –

(i) the carrying out of the parentage testing procedure or other orders made by the court in relation to the parentage testing procedure; or

(ii) the preparation of reports in relation to the information obtained as a result of the carrying out of the parentage testing procedure.
(6) A person who contravenes an order under this section, is not liable to any penalty in relation to the contravention but the Court may draw such inferences as it thinks fit in the circumstances.
(7) Where an order under this section is directed to a child who has not attained the age of eighteen years, a medical procedure or other act shall not be carried out in relation to the child under the order unless a guardian of the child consents to the medical procedure or act being carried out, but the Court may draw such inferences from a failure or refusal to consent as the Court thinks fit in the circumstances.

(8) If a guardian of the child consents to a medical procedure or other act being carried out in relation to the child under the order, a person who carries out, or assists in the carrying out of, the medical procedure or act is not liable to any civil or criminal action in relation to the proper carrying out of the medical procedure or act.
Matters to be taken into account by Court in making determination

14.  (1) Before making a determination under section 13, the Court may, if it thinks that to do so would be in  the best interest of the child, appoint a fit and proper person to act as the litigation guardian of the child.
(2) In deciding whether to give a direction under section 13, the Court shall-

(a) consider and determine all objections made by 

a party to the proceedings on account of 

medical, religious or other grounds; and 
(b) if it determines that an objection is valid, take 

the objection into account in arriving at its 

decision.

Reports of medical procedure
15  (1) A report made in accordance with regulations made for the purposes of this Act 13 may be received in evidence in proceedings under this Act.
(2) Where a report referred to in subsection (1) is received in evidence in proceedings under this Act, the Court may-

(a) on the request of a party to the proceedings;

(b) on the request of a person representing the relevant child; or 

(c) of its own motion;

make an order requiring the person who made the report, or any person whose evidence may be relevant in relation to the report, to appear before the Court and give evidence in relation to it.
Hearings

16  (1) Unless the Court otherwise orders, the hearing of an application made pursuant to the provisions of this Act shall be in closed court.

(2) A person shall not publish, whether by newspaper, or by radio or television or otherwise, the name of or any particulars relating to the identity of any person by, or in relation to whom proceedings are taken under this Act without the authority of the Court before which such proceedings are taken.
(3) A person who contravenes the provisions of subsection (2) commits an offence and is liable on summary conviction, to a fine not exceeding five thousand dollars or to a term of imprisonment not exceeding three months.
Rights of father upon establishment of paternity

17.  Where paternity is established pursuant to the provisions of this Act, the father of the child shall be deemed to be a joint guardian of the child along with the mother of the child, and shall have the power to exercise parental rights over that child jointly with the mother of the child.
PART V MISCELLANEOUS

Regulations

18  The Minister responsible for  the administration of justice may make regulations for or with respect to the following-
(a) forms for the purposes of this Act;

(b) the carrying out  of parentage testing procedures under orders made under section 13;
(c) the preparation of reports in relation to the information obtained as the result of the carrying out of procedures under orders made under section 13;
(d) fees to be charged under this Act; and 

(e) generally, all matters required or permitted by this Act   that are necessary or convenient for the proper administration of this Act or to achieve the object and purposes of this Act.

Repeal

19 (1) The Status of Children Act is hereby repealed.
(2) The Legitimation Act is hereby repealed.
(3) The Affiliation Act is hereby repealed.
DRAFT

STATUS OF CHILDREN REGULATIONS

Prepared by Petrona Sealey Browne
STATUS OF CHILDREN REGULATIONS
IN EXERCISE of the powers conferred by the Minister pursuant to section 18 of the 

Status of Children Act, the Minister responsible for the administration of justice makes the following regulations:
PART I –GENERAL
Citation

1.  
These Regulations may be cited as the Status of Children Regulations.

Definitions
2.  (1)
In these Regulation-


“accredited laboratory’ means a laboratory accredited for the purpose of carrying 

out of parentage testing procedures by { };


“Act” means the Status of Children Act, No. { } of { };

“donor” means the person required to provide a bodily sample for the purposes of 



a parentage testing procedure;


“HLA” means human leukocyte antigen;


“nominated reporter” means a person nominated by a laboratory to prepare a 

report relating to the information obtained as a result of carting out a parentage testing procedure at that laboratory;


“report” means a report made in accordance with regulation 13;

“sample” means a sample taken from a donor for the purposes of a parentage 


testing procedure;


“sampler” means a person who takes a bodily sample from a donor for the 



purposes of a parentage testing procedure;


“testing” means the implementation, or part of the implementation, of a parentage 



testing procedure.

(2)
For the purposes of these Regulations, bodily sample shall not be limited to the sample of blood.

Parentage testing procedures
3.  
For the purposes of the definition of “parentage testing procedure” in section 2 of the Act, the following medical procedures are prescribed:

(a) red cell antigen blood grouping;

(b) red cell enzyme grouping;

(c) HLA tissue typing;

(d) testing for serum markers; and 

(e) DNA typing.

Compliance with Regulations

4.  
A parentage testing procedure is taken to be carried out in accordance with these Regulations if-

(a) it is carried out-

(i) in compliance with Part 2 of these Regulations;

(ii) at an approved laboratory; and 

(iii) in accordance with standards of practice that entitle the laboratory to be so approved; and 

(b) it is supplemented by a report under Part 3 of these Regulations.

PART 2-
COLLECTION STORAGE AND TESTING OF SAMPLES
Samplers

5.  
A person shall not take a bodily sample from a donor for the purposes of a parentage testing procedure unless-

(a) the person is a medical practitioner; or 

(b) the person is employed by a hospital, a pathology practice, or a medical practitioner for the purpose of taking a bodily sample from a donor. 

Provision of information by donor

6.  (1)
A sampler shall not take a bodily sample from a donor before the donor or, if appropriate, a person described in sub-regulation (3) has-

(a) completed an affidavit in accordance with Form 1 of the Schedule; and 

(b) either-

(i) provides to the sampler a recent photograph measuring approximately 45 millimetres by 35 millimetres, that shows a full face view of the donor’s head and shoulders against a plain background; or 

(ii) made a written arrangement with the sampler for a photograph of that kind to be taken.

(2)
Immediately before the sampler takes the bodily sample form the donor, the donor shall complete a declaration in accordance with the form provided in Form 2 of the Schedule.
(3)
 Where the donor is a person under the age of 18 years, the  affidavit referred to in sub-regulation (1) (a) and the declaration referred to in sub-regulation (2) may be completed by person who is responsible for the long term care, welfare and development of that person.

(4)
Where the donor is a person who is suffering from a mental disability, the affidavit referred to in sub-regulation (1) (a) and the declaration referred to in sub-regulation (2) shall be completed by the person who is responsible for the care, welfare and development of the person suffering from a mental disability.

Collection of blood samples
7.  (1)
A sampler may take a sample of blood from a donor only with a needle or syringe that-

(a) has not been used for any purpose;

(b) had been sterilised; and 

(c) is disposable.

(2)
Before taking a sample of blood from a donor, the sampler shall ensure that the area of the donor’s skin into which the needle is to be inserted to withdraw the blood has been cleaned with an antiseptic.

Collection of bodily samples for DNA typing
8.  (1)
This regulation applies to the taking of a bodily sample, except a sample of blood, from the donor for the purposes of a parentage testing procedure that is DNA typing.

(2)
A sampler shall not take a bodily sample from a donor with a swab unless the swab has not been used for any other purpose and has been sterilised.

(3)
A sampler shall not take a bodily sample from a donor that is a skin scraping or a hair root unless the implement used to take the sample has been sterilised before use.

Container to be sealed and labelled

9.  (1)
If a bodily sample is taken from a donor, the sampler shall ensure that-



(a)
the sample is placed in a container-




(i)
immediately after it is taken; and 

(ii)
in the presence of the donor;

(b)
the container has not previously been used for any other purpose;

(c )
the container is sealed in a way that, if it were opened after being sealed, that fact would be evident on inspection of the container;

(d) the container is labelled in a way that, if it were opened after being sealed, that fact would be evident on inspection of the container;

(e) the particulars on the label are inscribed in ink and include-

(i) the full name of the donor;

(ii) the date of birth and sex of the donor; and 

(iii) the date and time at which the sample was taken; and

(f) when paragraph (e) is complied with, the sampler and the donor sign the label in ink.

(2)
If the donor is a person under the age of 18 years, the procedures specified in sub-regulation (1) (a) and (f) shall be completed in the presence of the person who is responsible for the long-term care, welfare and development of the person under the age of 18 years.

(3)
If the donor is a person who is suffering from a mental disability,

(a)
the procedure as specified in sub-regulation (1) (a) may be 

completed in the presence of the person who is responsible for the long term care, welfare and development of the person suffering from the mental disability;  and 

(b)
the procedure as stated in sub-regulation (1) (f) shall be taken to be 
complied with only if the label is signed by a person who is responsible for the care, welfare and development of the person suffering from a mental disability.

Statement by sampler
10. 
After taking a bodily sample from the donor, the sampler shall-

(a)
complete a statement in accordance with the form specified in Form 3 of the Schedule;

(b)
affix a photograph of the donor referred to in regulation 6 to the statement; and 

(c )
sign his or her name partly on the photograph and partly in a way that, if the photograph were later removed form the statement, the removal would be evident from inspection of the statement.

Packing and storage requirements
11.  (1)
A bodily sample shall be packed, stored and transported to a laboratory for testing in a manner that-

(a) will preserve the integrity of the sample; and 

(b) ensures that the testing of the sample will produce the same results 

as would have been obtained if the sample had been tested immediately after collection.

(2)
The sampler shall ensure that the following documents are sent to the laboratory with the sample:

(a) the affidavit completed under regulation (6) (1);

(b) the declaration completed under regulation (6) (2);

(c) the statement completed under regulation 10.

Testing bodily samples
12. (1)
A laboratory to which a bodily sample has been sent for testing shall ensure that the testing is completed, where the proposed testing procedure is-

(a) red cell antigen blood grouping, red cell enzyme blood grouping or testing for serum markers; within six days after the sample is taken;

(b) HLA tissue typing, within three days after the sample is taken; or 

(c) DNA typing, within a reasonable time after the sample is taken.

(2)
If the proposed parentage testing procedure is red cell enzyme blood group or testing for serum markers, sub regulation (1) (a) of this regulation is complied with if a dried sample of the bodily sample to be tested is prepared within six days after the sample is taken from the donor.

PART 3 REPORTS
Reports

13.  (1)
For the purposes of section 15 of the Act, a report shall be prepared, in accordance with this regulation, relating to the information obtained as a result of carrying out a parentage testing procedure.

(2)
The report shall be in accordance with Form 4 of the Schedule.
(3)
Part 1 of the report shall be completed by the nominated reporter identified in the report.
(4)
Part 2 of the report shall be completed by-

(a) the person who carried out the parentage testing procedure; or 

(b) the person under whose supervision the parentage testing procedure was carried out.

(5)
A report completed otherwise than in accordance with this regulation shall be of no effect.

PART 4 MISCELLANEOUS
Notification of authorized laboratories and nominated reporters

14.  The Attorney General shall publish in the Gazette the names of approved laboratories to carry out parentage testing procedures and the nominated reporter for each approved laboratory.

Fee for instruments filed with Registrar
15.  
For the purposes of section 7 (1) of the Act, the prescribed fee is { }.
Status of Children Regulations

SCHEDULE

FORM 1

Regulation 6 (1)

PARENTAGE TESTING PROCEDURE

AFFIDAVIT BY/IN RELATION TO DONOR

NAME OF CHILD WHOSE PARENTAGE IS IN ISSUE:

(child name)

1.
I, (name), of (address), (occupation), *make oath and say/*affirm:

PART 1

Part 1 must be completed if the person swearing or affirming the affidavit is the 

donor

2.
My racial background is (give details).

3.
In the last 2 years:


(a)
I *have/*have not suffered from leukaemia.


(b)
I *have/*have not received a bone marrow transplant.

*4.
The particulars of the *leukaemia/* bone marrow transplant are as follows:


(give particulars)

5.
I *have/*have not received a bone marrow transplant.

*6
The particulars of the transfusion of blood or blood product are as follows: (give 
particulars)

PART 2

Part 2 must be completed if the person swearing or affirming the affidavit is not the 






Donor

2.
I am the (relationship or other status in relation to the donor) of (name of donor) 
who was born on (date of birth of donor).

3.
(name of donor) is a person whose racial background is (give details).
4.
In the last 2 years:


(a)
the donor*has/*has not suffered from leukaemia.


(b)
the donor *has/*has not received a bone marrow transplant.

*5
The particulars of the *leukaemia/*bone marrow transplant are as follows: (give 
particulars)

6.
The donor *has/*has not received a transfusion of blood or a blood product within 
the last 6 months.

*7
The particulars of the transfusion of blood or blood product are as follows:


(give particulars)
*SWORN/*AFFIRMED by the 

deponent at

on



19.



(Signature of deponent)
BEFORE ME: (insert name of person before whom the

                        Affidavit is sworn or affirmed)











(Signature of person before 








whom affidavit is sworn or 








affirmed)

*Delete if inapplicable.





________________________________

FORM 2

Regulation 6 (2)

PARENTAGE TESTING PROCEDURE

DECLARATION BY/IN RELATION TO DONOR

PART 1

Part 1 must be completed if the person making the declaration is the donor

I, (name), of (address), (occupation), declare that I *have/*have not received a transfusion of blood or a blood product since I signed the affidavit required by regulations 6 (1) of the Status of Children Regulations in respect of this parentage testing procedure.

PART 2

Part 2 must be completed if the person making the declaration is not the donor

1.
1, (name), of (address), (occupation), declare that:

2.
I am the (state relationship or other status in relation to the donor) of (name of 
donor) who was born on (date of birth of donor).

3.
The donor *has/*has not received a transfusion of blood or a blood product since 
*I/*(name of person who signed the affidavit required by regulation 6(1) of the 
Status of Children Regulations) signed the affidavit required by regulation 6(1) of 
the Status of Children Regulations in respect of this parentage testing procedure.

Dated                                 20    .






(Signature of person completing declaration)

*Delete if inapplicable.

______________________________

FORM 3










Regulation 10

PARENTAGE TESTING PROCEDURE

COLLECTION OF BODILY SAMPLES

STATEMENT BY SAMPLER

NAME OF CHILD WHOSE PARENTAGE IS IN ISSUE:

(child’s name)

1. I, (name of sampler), of (professional address), (occupation), took the *bodily sample/*bodily samples specifies below at (time) *am/*pm on (date) at (place of collection) form the following *person/*persons:

(a) (name of person, type of bodily sample and person’s photograph);


*(b)
(name of person, type of bodily sample and person’s photograph);



*(c)
(name of person, type of bodily sample and person’s photograph);


*(d)
(name of person, type of bodily sample and person’s photograph);
2.
When I took the *bodily sample/*bodily samples specifies above, I strictly 
observed the procedures provided under the Status of Children Regulations.

3.
I placed the *bodily sample/*each of the bodily samples specified above in a container that was immediately sealed and then labeled in accordance with regulation 9 of the Status of Children Regulations.

Dated                                     19    .







(Signature of sampler)

*Delete if inapplicable.

_______________________________

FORM 4










Regulation 13

PARENTAGE TESTING PROCEDURE

REPORT

NAME OF CHILD WHOSE PARENTAGE IS IN ISSUE:

(child’s name)

PART 1

1. I, (name of nominated reporter), of (address), (occupation), am a person nominated by the laboratory specified below to prepare a report for the purposes of section 15 of the Status of Children Act.

2. I  report that *a parentage testing procedure/*parentage testing procedures being:

*(a)
red cell antigen blood grouping;

*(b)
red cell enzyme blood grouping;

*(c)
testing for serum markers;

*(d)
HLA tissue typing;

*(e)
DNA typing;

*has / *have been carried out on the bodily *sample / *samples contained in the sealed *container / * containers bearing the *name / *names of the following *donor / *donors:

(a) (donor’s name, date of birth and relationship to child whose parentage is in issue);

*(b)
(donor’s name, date of birth and relationship to child whose parentage is 
in issue);

*(c)
(donor’s name, date of birth and relationship to child whose parentage is 
in issue);

*(d)
(donor’s name, date of birth and relationship to child whose parentage is 
in issue);
3. Each bodily sample referred to in item 2 is the same bodily sample as the bodily sample specified in the statement completed on (date) by (name of sampler) in accordance with Form 3 in the Status of Children Regulations.

4. The parentage testing *procedure was / * procedures were carried out at (name of *laboratory / * laboratories).
5. The results of the parentage testing *procedure / * procedures are set out in Part 2 of this report.

*6.
I report that the results of the parentage testing *procedure / * procedures carried out on the bodily * sample / *samples of the donors specified above show that (name of putative parent) is not excluded form identification as the *father / *mother of (name of child whose parentage is in issue).
*7.
I further report that the probability that (name of putative parent) is the genetic *father / *mother of (name of child whose parentage is in issue) has been calculated as follows;


*Paternity / *Maternity Index 
(figure) to 1

Relative chance of *Paternity / *Maternity







(percentage) %

*8.
I report that the results of the parentage testing *procedure / *procedures carried out on the bodily *sample / *samples of the donors specified above show that (name of putative parent) is excluded from identification as the *father / *mother of (name of child whose parentage is in issue).
*9.
I further report that the exclusion is based on contradictions of the laws of genetic inheritance in (amount) of the (amount) genetic markers: (names of the genetic markers and whether the contradictions are of the first or second order).

*10.
I further report (if necessary, provide further explanation of results detailed in items 6 and 7).
Dated                                   19     .







(Signature of nominated reporter)

PART 2

1. The bodily *sample / *samples referred to in Part 1 of this report were received at (name of laboratory at which parentage testing *procedure was / *procedures were carried out) on (date).
2. The following identification *number was / *numbers were allocated respectively to the bodily *sample / *samples in the *container / *containers in respect of which the parentage testing *procedure / *procedures were carried out.

(a)
(name of donor and identification number);

*(b)
(name of donor and identification number);

*(c)
(name of donor and identification number);

*(d)
(name of donor and identification number);

3. The results obtained from the parentage testing *procedure / *procedures are: (set out the results).

Complete this item if the parentage testing procedure carried out was red cell antigen blood grouping, red cell enzyme blood grouping, HLA tissue typing or testing for serum markers.

*4.
The results set out above in item 3 refer to the parentage testing *procedure / *procedures carried out *by me / *under my supervision on (date).  The bodily *sample was / *samples were tested with the same reagents and in parallel with appropriate known controls.  Results from controls show that all reagents were of correct specificity and normal potency.  I am satisfied that the results obtained are true and that they have been correctly transcribed from the laboratory workbooks.

Complete this item is the parentage testing procedure carried out was DNA typing

*4.
results set out above in item 3 refer to the parentage testing *procedure / *procedures carried out *by me / *under my supervision on (date).  The bodily *sample was / *samples were tested with the same probes/primers and in parallel with appropriate known controls.  Fragment length and/or hybridization patterns were in accordance with scientifically accepted standards.  I am satisfied that the results obtained have been correctly coded from the fragment and/or hybridization pattern and that they have been correctly transcribed form the laboratory workbooks.

Dated                                 19        .








(Signature of person who carried out 






parentage testing procedure or 







person under whose supervision 







parentage testing procedure was 







carried out)

*Delete if inapplicable.

_______________________________




� Zanifa Mc Dowell, in her report “Status of Children (LEGITIMACY V ILLEGITIMACY) makes this point on page 3.


�  See footnote 1 for reference. Comment is found on page in paragraph 19 of the said report.


� “Proof” is defined in Clause 2 of the Bill to mean proof on a balance of probabilities.
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