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children with disabilities (article 23), chil-
dren of minorities or indigenous communities 
(article 30), children suffering economic and 
other exploitation (articles 32, 34, 36), children 
involved in the juvenile justice system and chil-
dren whose liberty is restricted (articles 37 and 
40), and children in situations of armed conflict 
(article 38). 

In recommendations issued following its Day of 
General Discussion on “The rights of indigenous 
children” in 2003, the Committee calls on States 
Parties 
“… to implement fully article 2 of the 
Convention and take effective measures, 
including through legislation, to ensure that 
indigenous children enjoy all of their rights 
equally and without discrimination, including 
equal access to culturally appropriate services 
including health, education, social services, 
housing, potable water and sanitation”. 
(Committee on the Rights of the Child, Report on 
the thirty-fourth session, September/October 2003, 
CRC/C/133, p. 134 

The Committee also calls for education and train-
ing for relevant professionals working with and 
for indigenous children on the Convention and the 
rights of indigenous peoples. It also recommends 
the development of awareness-raising campaigns, 
with the full participation of indigenous commu-
nities and children, including through the mass 
media, to combat negative attitudes towards and 
misperceptions about indigenous peoples (CRC/
C/133, p. 134). 

The World Conference against Racism, Racial 
Discrimination, Xenophobia and Related 
Intolerance, held in Durban (South Africa) in 
August 2001, provides a new global agenda to 
challenge discrimination on such grounds (A/
CONF.189/12. See box, opposite). As one con-
tribution to preparations for the Conference, the 
Committee drafted its first General Comment 
on “The aims of education” (see article 29, 
page 439). In its Concluding Observations, the 
Committee asks States to provide in their next 
Periodic Report information on measures and 
programmes, relevant to the Convention, under-
taken by the State Party in order to follow up the 
Durban Declaration and Programme of Action.

Legitimate forms of discrimination
As indicated above (page 22), the bar on discrimi-
nation of any kind does not outlaw legitimate dif-
ferentiation between children in implementation 
– for example to respect the “evolving capacities” 
of children and to give priority, “special consider-
ation” or affirmative action to children living in 
exceptionally difficult conditions.

to include ‘disability, birth, other [than 
political] opinion’, as provided for in article 
2 of the Convention.” (Sierra Leone CRC/C/15/
Add.116, paras. 30 and 31)

The Committee has identified numerous grounds 
for discrimination, not specified in article 2, in its 
examination of States Parties’ reports (see box), 
including, for example, sexual orientation:
“... concern is expressed at the insufficient 
efforts made to provide against discrimination 
based on sexual orientation. While the 
Committee notes the Isle of Man’s intention 
to reduce the legal age for consent to 
homosexual relations from 21 to 18 years, 
it remains concerned about the disparity 
that continues to exist between the ages 
for consent to heterosexual (16 years) and 
homosexual relations.
“It is recommended that the Isle of Man 
take all appropriate measures, including of a 
legislative nature, to prevent discrimination 
based on the grounds of sexual orientation 
and to fully comply with article 2 of the 
Convention.” (United Kingdom – Isle of Man 
CRC/C/15/Add.134, paras. 22 and 23. See also 
United Kingdom – Overseas Territories CRC/C/15/
Add.135, paras. 25 and 26.)

The Committee also raises discrimination on 
grounds of sexual orientation in the context of 
HIV/AIDS, in its General Comment No. 3 on 
“HIV/AIDS and the rights of the child”:
“Of concern also is discrimination based on 
sexual orientation. In the design of HIV/AIDS-
related strategies, and in keeping with their 
obligations under the Convention, States 
Parties must give careful consideration to 
prescribed gender norms in their societies 
with a view to eliminating gender-based 
discrimination as these norms impact on the 
vulnerability of both girls and boys to HIV/
AIDS.” (Committee on the Rights of the Child, 
General Comment No. 3, 2003, CRC/GC/2003/3, 
para. 8)

The Committee also notes in the General 
Comment that it interprets “other status” under 
article 2 to include HIV/AIDS status of the child 
or his/her parents (para. 9). It goes on to recom-
mend that States Parties should 
“… review existing laws or enact new 
legislation with a view to implementing fully 
article 2 of the Convention, and in particular 
to expressly prohibiting discrimination based 
on real or perceived HIV/AIDS status so as to 
guarantee equal access for all children to all 
relevant services…” (CRC/GC/2003/3, para. 40(c))

Other Convention articles highlight groups of 
children who may suffer particular forms of dis-
crimination, for example children without fami-
lies (article 20), refugee children (article  22), 











ENTERING OR LEAVING COUNTRIES FOR FAMILY REUNIFICATION 141

• General measures of implementation
Have appropriate general measures of implementation been taken in relation to article 10, 
including:

■■  identification and coordination of the responsible departments and agencies at all 
levels of government (article 10 is relevant to the departments of home affairs, 
foreign affairs, justice and social welfare)?

■■  identification of relevant non-governmental organizations/civil society partners?
■■  a comprehensive review to ensure that all legislation, policy and practice is 

compatible with the article, for all children in all parts of the jurisdiction?
adoption of a strategy to secure full implementation 

■■  which includes where necessary the identification of goals and indicators of 
progress?

■■  which does not affect any provisions which are more conducive to the rights of 
the child? 

■■  which recognizes other relevant international standards?
■■  which involves where necessary international cooperation?

(Such measures may be part of an overall governmental strategy for implementing 
the Convention as a whole.)

■■  budgetary analysis and allocation of necessary resources?
■■  development of mechanisms for monitoring and evaluation?
■■  making the implications of article 10 widely known to adults and children?
■■  development of appropriate training and awareness-raising (in relation to article 10 

likely to include the judiciary, immigration officers and social workers)?

• Specific issues in implementing article 10
Are all applications by parents or children for entry to or exit from the country for the 
purposes of family reunification dealt with in a 

■■  positive manner?
■■  humane manner?

■■  Are all such applications dealt with as quickly as possible?
■■  Are children and families involved in these applications treated with respect? 
■■  Are requests by parents or children not to be deported dealt with in a positive and 

humane manner?
■■  Does the State recognize the right to family reunification of children who are 

resident in the country but do not have nationality status or official leave to 
remain?

■■  Are the views of children taken into account when decisions relating to family 
reunification are made?

Implementation Checklist
article







article

Implementation Handbook for the Convention on the Rights of the Child 144

Measures to combat illicit 
transfer and non-return of 
children abroad

As article 11 acknowledges, a most effective 
means of implementing its provisions is to sign 
and implement the relevant international trea-
ties, such as the Hague Convention on the Civil 
Aspects of International Child Abduction (1980). 
For example, the Committee expressed its deep 
concern to Algeria:
“… at the difficulty of implementing judicial 
decisions regarding custody and visitation 
rights for Algerian children with one parent 
living outside Algeria. It further expresses its 
concern that child abduction is particularly 
prevalent among children of mixed marriages.
“The Committee recommends that the 
State Party undertake all necessary efforts 
to prevent and combat illicit transfer and 
non-return of children and to ensure proper 
and expeditious implementation of judicial 
decisions made with regard to custody and 
visiting rights. It further recommends that 
the State Party strengthen dialogue and 
consultation with relevant countries, notably 
those with which the State Party has signed 
an agreement regarding custody or visitation 
rights, and ratify the Hague Convention on 
Civil Aspects of International Child Abduction 
of 1980.” (Algeria CRC/C/15/Add.269, paras. 48 
and 49)

The Hague Convention is a global instrument. 
At the time of writing, a substantial number of 
countries have ratified the Convention (see box), 
although there is a significant absence of Middle 
Eastern and Far Eastern countries. Its provi-
sions, in brief, protect children under the age of 
16 who have been wrongfully (that is, in breach of 
someone’s rights of custody) removed or retained 
abroad, if the Hague Convention is in force 

between the two countries involved. In these cir-
cumstances the court will normally order such 
children to be returned promptly to the place 
where they have habitual residence, when a final 
decision as to their future can be made. The courts 
may refuse to order this if the child objects or is 
at grave risk of harm or has been over a year in 
the new environment and is settled there – but the 
court’s business is not to investigate the merits of 
the dispute itself. Each State Party to the Hague 
Convention has an administrative body called the 
Central Authority, whose function is to receive 
and transmit applications under the Convention. 

In addition to the Hague Convention, there are 
regional treaties such as the Inter-American 
Convention on the International Return of 
Children, and the European Convention on the 
Recognition and Enforcement of Decisions 
Concerning Custody of Children. These can be 
helpful in augmenting the principles of the Hague 
Convention, for example by enforcing the details 
of existing court orders. Some countries have fully 
acceded to the Convention; others have entered into 
its provisions only in relation to specified coun-
tries. Even where States have not ratified, bilateral 
agreements can be concluded between two coun-
tries. The Committee observed to Mauritius:
“While noting the ratification and subsequent 
domestication by the State Party of the 
Hague Convention on Civil Aspects of 
International Child Abduction, the Committee 
is nevertheless concerned about the slow pace 
of the State Party’s formal recognition of other 
countries as parties to the Convention when 
they have acceded to it, which hampers the 
effective implementation of the Convention in 
case of international abduction of children.
“The Committee recommends that the 
State Party formally recognize every other 
State which has acceded to the same Hague 
Convention as party to that Convention in order 

States in which the Hague Convention on the Civil Aspects 
of International Child Abduction applies, as a result of 
ratification or accession (as at July 2007)
Albania, Argentina, Armenia, Australia, Austria, Bahamas, Belarus, Belgium, Belize, Bosnia and 
Herzegovina, Brazil, Bulgaria, Burkina Faso, Canada, Chile, China – Hong Kong Special Administrative 
Region only and Macau Special Administrative Region only, Colombia, Costa Rica, Croatia, Cyprus, 
Czech Republic, Denmark, Dominican Republic, Ecuador, El Salvador, Estonia, Fiji, Finland, France, 
Georgia, Germany, Greece, Guatemala, Honduras, Hungary, Iceland, Ireland, Israel, Italy, Latvia, 
Lithuania, Luxembourg, Malta, Mauritius, Mexico, Moldova, Monaco, Montenegro, Netherlands, New 
Zealand, Nicaragua, Norway, Panama, Paraguay, Peru, Poland, Portugal, Romania, Saint Kitts and 
Nevis, San Marino, Serbia, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Sweden, Switzerland, 
Thailand, The former Yugoslav Republic of Macedonia, Trinidad and Tobago, Turkey, Turkmenistan, 
Ukraine, United Kingdom, United States of America, Uruguay, Uzbekistan, Venezuela, Zimbabwe.
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article

Hague Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation in respect of Parental 
Responsibility and Measures for the Protection of Children 
The following States have ratified the Convention (as at July 2007): Australia, Czech Republic, 
Hungary, Latvia, Monaco, Morocco, Slovakia, Slovenia

The following States have acceded to the Convention (as at July 2007): Albania, Armenia, Bulgaria, 
Ecuador, Estonia, Lithuania, Ukraine.

to provide immediate and effective protection 
for abducted children in accordance with the 
Hague Convention and with articles 11 and 3 
of the Convention on the Rights of the Child.” 
(Mauritius CRC/C/MUS/CO/2, paras. 39 and 40) 

In addition, the Hague Convention on Jurisdiction, 
Applicable Law, Recognition, Enforcement and 
Cooperation in respect of Parental Responsibility 
and Measures for the Protection of Children 
(1996) came into force in 2002 (see box). This 
Convention does not deal directly with paren-
tal abductions, but it does settle related matters 
such as who has parental responsibility and cus-
tody rights of children who have moved between 
countries, and which country has jurisdiction to 
act on behalf of these children (for example as 
between the country of the child’s habitual resi-
dence and the child’s country of nationality). The 
Committee has also encouraged States to ratify 
this Convention.

Beyond ratifying international treaties, and 
encouraging others States to ratify, a State should 
also take other measures to implement article 11. 
In particular, it should secure that:

• machinery is in place to speedily put checks 
on borders and to obtain appropriate court 
orders (for example, to withhold the child’s 
passport) when it is suspected that a child is 
going to be abducted;

• parents are provided with legal aid and finan-
cial assistance when it is necessary to pay for 
the costs of the child’s return;

• diplomatic and consular officials and the 
judiciary overseeing the law are fully 
acquainted with the principles of the Hague 
Convention;

• information is provided from government 
agencies and state databases to identify the 

whereabouts of abducted or wrongfully 
retained children.

For example, the Committee noted to Canada:
“The Committee notes with satisfaction that 
Canada is a party to the Hague Convention 
on the Civil Aspects of International Child 
Abduction of 1980 and notes the concern of 
the State Party that parental abductions of 
children are a growing problem.
“The Committee recommends that the State 
Party apply the Hague Convention to all 
children abducted to Canada, encourage States 
that are not yet party to the Hague Convention 
to ratify or accede to this treaty and, if 
necessary, conclude bilateral agreements 
to deal adequately with international child 
abduction. It further recommends that 
maximum assistance be provided through 
diplomatic and consular channels in order to 
resolve cases of illicit transfer and non-return 
in the best interests of the children involved.” 
(Canada CRC/C/15/Add.215, paras. 28 and 29)

The Committee commended the fact that in 
Sweden 
“… financial assistance is made available to 
cover the costs incurred by individuals when 
restoring illicitly transferred or non-returned 
children.” (Sweden CRC/C/15/Add.248, para. 27)

And it recommended to Croatia 
“… that professionals dealing with this kind 
of case receive adequate and ongoing training 
and that maximum assistance be provided 
through diplomatic and consular channels, in 
order to solve cases of illicit transfer.” (Croatia 
CRC/C/15/Add.243, para. 46)

The Committee has been relatively silent on the 
failure of countries to become parties to the Hague 
Conventions and other regional treaties on abduc-
tion, though failure to do so could result in a breach 
of article 11 for the individual children concerned.

Reporting guidelines: see Guidelines for Periodic Reports (Revised 2005) 
(CRC/C/58/Rev.1), Appendix 3, page 699.



• General measures of implementation
Have appropriate general measures of implementation been taken in relation to article 11, 
including:

■■  identification and coordination of the responsible departments and agencies at all 
levels of government (article 11 is relevant to departments of home affairs, 
foreign affairs, justice, social welfare and social security)?

■■  identification of relevant non-governmental organizations/civil society partners?
■■  a comprehensive review to ensure that all legislation, policy and practice is 

compatible with the article, for all children in all parts of the jurisdiction?
adoption of a strategy to secure full implementation 

■■  which includes where necessary the identification of goals and indicators of 
progress?

■■  which does not affect any provisions which are more conducive to the rights of 
the child? 

■■  which recognizes other relevant international standards?
■■  which involves where necessary international cooperation?

(Such measures may be part of an overall governmental strategy for implementing 
the Convention as a whole).

■■  budgetary analysis and allocation of necessary resources?
■■  development of mechanisms for monitoring and evaluation?
■■  making the implications of article 11 widely known to adults and children?
■■  development of appropriate training and awareness-raising (in relation to article 11 

likely to include the judiciary, social workers, border officials and the police)?

• Specific issues in implementing article 11
■■  Has the State ratified the Hague Convention on the Civil Aspects of International 

Child Abduction?
■■  Has the State ratified the Hague Convention on Jurisdiction, Applicable Law, 

Recognition, Enforcement and Cooperation in respect of Parental Responsibility and 
Measures for the Protection of Children?

■■  Has the State ratified or acceded to any regional or bilateral agreements relating to 
child abduction?

■■  Is the judiciary fully acquainted with the Hague Conventions’ provisions?
■■  Are effective methods in place to prevent a child from being abducted (e.g., border 

checks, court orders, confiscation of passports)?
■■  Are parents and children given financial assistance where necessary to exercise their 

rights under this article and any multilateral agreements?
■■  Are State institutions empowered to release information that will help trace the 

whereabouts of abducted children?

Implementation Checklist
article

Implementation Handbook for the Convention on the Rights of the Child 146


	–> Table of Contents: 
	40-54: 
	6-10: 
	11-16: 
	17-20: 
	21-23: 
	24-27: 
	28-31: 
	32-35: 
	36-39: 
	1-5: 
	Protocoles: 
	Articles: 
	Appendices: 


