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I ntroduction

1. In accordance with the consolidated guidelines for the initial part of the reports of

States Parties (HRI/1991/1) which was transmitted under cover of the Secretary-General’ s Note
dated 26 April 1991 (HRI/CORE/1), the Government of the United Kingdom submits, annexed
herewith, the core document (the “country profile”) in respect of:

(1) Each of its Dependent Territories overseas to which one or more of the various
United Nations human rights treaties applies, that is to say, Anguilla, Bermuda,
the British Virgin Islands, the Cayman Islands, the Falkland Islands, Gibraltar,
Montserrat, Pitcairn, St. Helena and the Turks and Caicos Islands (annexes I-X).

(i) Each of its Crown Dependencies to which one or more of those treaties applies,
that isto say, the Isle of Man, Guernsey and Jersey (annexes X1-X111).

2. Appendices referred to in the annexes are available for consultation in the secretariat.
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Annex |
ANGUILLA
I. LAND AND PEOPLE

1. The resident population of Anguillagrew by 13.4 per cent from 6,680 in 1984 to 8,960
in 1992, both census years. The 1992 figure comprised 4,473 males and 4,487 females.
Sixty-eight per cent of the population were persons aged 35 years or under. The population
density was recorded at 106 per square kilometre (276 per square mile). Just under 15 per cent
of the population counted comprised nationals of other Caribbean countries and under

10 per cent comprised expatriates from the United Kingdom, the United States and elsewhere.
Other statistical information shows the following:

Per capitaincome EC$16.400 (1992)

Gross domestic product ECHm 152.57 (1992)

Rate of inflation 2 per cent (1992)

External debt (EC$m) 23.6 (1992)

Rate of unemployment 7 per cent (1992)

Adult literacy rate 92 per cent (1992)

Percentage of population speaking Not available, but assumed to be
English as mother tongue 100 per cent. Thisdoes not include a

number of Spanish and French
nationals who reside on theisand.

Life expectancy

Males 68 years (1992)

Females 69 years (1992)
Infant mortality rate (per 1,000) 284 (1992)
Maternal mortality rate Not available
Fertility rate 1.79 (1992)
Percentage of population

Under 15 30.5 per cent  (1992)

65 and over 9.0 percent (1992)
De jure population

Resident 8 960 (1992)

Off-1dland (for less than 3 months) 330 (1992)

Tota 9290



HRI/CORE/1/Add.62/Rev.1
page 4

Percentage of population in rural There is an absence of and urban
areas aclearly identifiable urban area
in Anguilla athough certain places
are more densely settled than others.

Percentage of households headed Not available. Assumed by women
to be less than 15 per cent.

Religions The principal denominations are
Anglican, Methodist, Seventh-Day
Adventist, Baptist, Catholic and
Church of God of Prophecy.

II. GENERAL POLITICAL STRUCTURE
A. System of government

2. Prior to Associated Statehood, Anguillawas governed as part of the colony of

St. Kitts-Nevis-Anguilla. There were petitions against this union in 1825, 1872 and 1958. The
protests reached a climax when the three islands became an Associated State in February 1967,
with responsibility for internal affairs vested in the Central Government in St. Kitts.

3. In May that year Anguillarebelled and took over its own affairs. British police occupied
theisland in 1969 and a senior British official was appointed to help administer it. In 1971, the
United Kingdom Parliament passed the Anguilla (Administration) Act under which a
Commissioner was appointed to be responsible for the direct administration of the island,
working in close consultation and cooperation with an elected Council.

4, In 1976 a new Constitution established aministerial system of government in Anguilla
and provided for the administration of the island which, however, still retained itslegal ties with
St. Kitts-Nevis.

5. In December 1980, with the passage of the Anguilla Bill by the United Kingdom
Parliament, the island was formally separated from the rest of the Associated State and resumed
the status of a dependent territory.

6. The Constitution of Anguillais now contained in the Schedule to the Anguilla
Constitution Order 1982, as amended by the Anguilla Constitution (Amendment) Order 1990.
(Copies of these two instruments are attached as appendices 1 and 2.) It providesfor a
“Westminster style” form of parliamentary government, with a Governor (representing the
Crown), an Executive Council (corresponding to the Cabinet) and alargely elected legidature,
the House of Assembly, from which the Executive Council isdrawn and to which itisin
principle responsible.

7. The Governor is appointed by the Queen on the advice of the Secretary of State for
Foreign and Commonwealth Affairs of the United Kingdom to whom he is responsible for the
exercise of those of his functions which the law does not require him to exercise on the advice of
some other authority. He presides over the Executive Council, which heis, in general, required
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to consult and on whose advice heis then required to act. But he retains direct responsibility for
(and is not required to consult the Executive Council on) certain matters, notably defence,
external affairs, offshore finance, internal security (including the police) and the public service.
He also has reserved |egidative powers, under the authority of the Secretary of State, to procure
the passage through the Legidative Council of laws which he considers are required in the
interests of public order or public faith. He is empowered to delegate some of his responsibilities
to the Deputy Governor.

8. The Executive Council comprises the Governor, the Chief Minister and three other
Ministers, and also the Deputy Governor and the Attorney-General as ex officio members.

9. The House of Assembly consists of 12 members. the Speaker; the Deputy Governor and
the Attorney-General as the two ex officio members; seven elected members; and two nominated
members.

The powers of the House of Assembly

10.  Subject to the provisions of the Constitution and to the Governor’s approval, the
Assembly regulates its own proceedings. It may make laws on any subject, which it doesin the
form of bills which, having been passed by the Assembly, are presented to the Governor for his
assent. When assented to they become ordinances. Though the Governor has the power to refer
abill back to the Assembly for it to consider any amendment which he may recommend, in
general he exercises his power of assent in accordance with the advice of the Executive Council,
and in practice most bills are government bills, drafted in the Attorney-Genera’s Chambers and
approved by the Executive Council before being introduced in the Assembly. Formally, all
ordinances are subject to disallowance by the Queen on the advice of the Secretary of State.

The United Kingdom Government retains the right to legislate for Anguillaby Act of Parliament
or by Order in Council.

Par liamentary sessions

11.  Themaximum life of the House of Assembly isfixed at five years. But the Governor
may dissolveit earlier, after consultation with the Chief Minister, thus paving the way for a
genera election before the expiry of its maximum period. A genera election must be held
within two months of adissolution. There must be at least one session of the Assembly in every
year. Prorogation, which isthe way in which a session is terminated when the Assembly is not
being dissolved, is effected by the Governor acting in accordance with the Chief Minister’s
advice.

Parliamentary elections
12.  Anguillaisdivided into seven electoral districts for the purposes of a general election.
13.  Thelega framework for the conduct of electionsis provided for in the Constitution and

in supporting legidation, principally the Constitution and Elections Ordinance (Cap. 162) and
the Anguilla Council Elections Ordinance 1972.



HRI/CORE/1/Add.62/Rev.1
page 6

14.  Under the Constitution a person is qualified for election as a member of the Assembly if,
being a person who “belongs to Anguilla’ (aterm which is defined in the Constitution), heis
registered as avoter in Anguillaand either was born in Anguillaand isdomiciled on theisland at
the date of his nomination for election or has resided in Anguillafor three years immediately
before the date of his nomination for election and is domiciled on the island at that date and is
the son or daughter of parents one of whom was born in Anguilla

15.  Certain persons, though otherwise qualified in accordance with paragraph 14 above, are
expressly disqualified by the Constitution from membership of the Assembly. Theseinclude
persons who are ministers of religion (defined in the Constitution), or who have been declared
bankrupt, or who are certified to be insane or otherwise of unsound mind, or who are under death
sentence or who have been sentenced to more than 12 months' imprisonment for some offence,
or who have committed certain offences connected with elections.

16.  The Constitution also sets out the qualifications for voters. A person whois at

least 18 years old and isresident in the electoral district in which he seeksto be registered as a
voter is qualified to be so registered if either he is a British Dependent Territories citizen who
was born in and is currently domiciled in Anguillaor he is a person who “belongs to Anguilla”’
and who has certain specified residence and/or family connections with Anguilla. There are
certain disqualifications for registration as avoter which are broadly similar to those relating to
membership of the House of Assembly (see para. 15 above).

17.  Thereisavoter enumeration every four years. In between, the register of votersis
updated annually.

The party system

18. When Anguilla sought self-determination in 1967 the idea then prevalent was that it
would be unwise to form political parties as this would bring about divisions among the people
at atime when they needed to be united. However, over the years anumber of parties came into
existence. Accordingly, whenever there is a general election (or a by-election) the parties
present their candidates and outline their plans for the island. 1n some cases there may be
independent candidates. The candidate in each electoral district who wins the most votes on
polling day is elected and is later sworn in as a member of the House of Assembly.

19.  Thelast generd election, in March 1994, produced an inconclusive result, with the
AnguillaNational Alliance (ANA), the Anguilla United Party (AUP) and the Anguilla
Democratic Party (ADP) al winning two seats each. The seventh seat was won by an
independent candidate. The AUP and the ADP then formed a coalition which became the new
Government on 18 March.

Government and opposition

20.  The Governor appoints as Chief Minister (i.e. the head of the Government) the elected
member of the House of Assembly whom he judges to be likely to command the support of a
majority of the elected members of the Assembly. Asarule, thisisthe leader of the party which
won the most seats in the most recent general election, and his party therefore forms the
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Government. But there may be cases, as noted above, where the Chief Minister isthe leader of a
party which forms a coalition with others to form the Government. The leader of the party
which holds the next largest number of seats in the Assembly outside the Government is
appointed as the official Leader of the Opposition. He and those elected in his party join other
opposition members on the opposite side to the Government in the House of Assembly.

21. Equal timeisallowed to both sides of the Assembly to state and defend their views on
any matter of public interest, thus ensuring the democratic process. The proceedings of the
Assembly are open to public attendance, and are also broadcast live on the Government’ s radio
station, to give the public an opportunity to listen to the debates.

B. Thelaw
The courts

22.  The courts structure in Anguilla consists of a Magistrate’s Court, a High Court, a Court
of Appeal and the Judicial Committee of the Privy Council. The High Court and the Court of
Appeal arein fact the courts which together constitute the Eastern Caribbean Supreme Court.
This Court and its judges serve not only Anguilla but al'so a number of independent countriesin
the Eastern Caribbean and a number of other British dependent territoriesin the region. (At
present they visit Anguilla periodically for their sittings but the Eastern Caribbean Supreme
Court is considering the appointment of ajudge to be shared on a permanent basis by Anguilla
and Montserrat.) There are elaborate provisions, which form part of the law of all the countries
and territories concerned, regulating the appointment and tenure of office of the judges and
ensuring that they are protected from political interference from any source. So far as concerns
the Magistrate and the holders of other subordinate judicial or quasi-judicial officesin Anguilla
(e.0. thelocal Registrar of the High Court), the Constitution of Anguillarequires the Governor,
in exercising his powers of appointment, etc., to consult with the Judicial Services Commission,
which isitself established by the Constitution and which consists of the Chief Justice of the
Eastern Caribbean Supreme Court, another judge of that Court and the Chairman of the Public
Service Commission.

Criminal proceedings

23.  Theresponsibility for initiating criminal proceedings in Anguillais generally exercised
by the police who will, however, refer matters which might involve some difficulty to the
Attorney-General’ s Chambers for guidance or for the Attorney-General to take over. In some
cases the Attorney-General may himself initiate proceedings. Section 34 (1) of the Anguilla
Constitution empowers him to institute and undertake criminal proceedings against any person
for an offence against the law of Anguilla; to take over and continue criminal proceedings
instituted by any other person or authority; and to discontinue such proceedings at any stage
before judgement is delivered.

24. There are three categories of criminal offencesin Anguilla: those triable only on
indictment (that is, before ajudge and jury); those triable summarily only; and those triable
either way (that is, either on indictment or summarily).
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25.  Very serious offences, such as murder, manslaughter and rape, are triable only on
indictment. The least serious offences, known as summary offences, are tried by the Magistrate,
who sits without ajury. The offencestriable either way can be tried either by the Magistrate or
by ajudge sitting with ajury, depending on the circumstances of the case, the election of the
defendant and the agreement of the prosecution.

26. In addition to trying summary offences (and offences triable either way which it has been
decided should be tried summarily), the Magistrate also sits as a court of preliminary inquiry for
the purpose of deciding whether there are sufficient grounds for committing an accused person to
the High Court for trial on indictment. Where the Magistrate has convicted, after summary tria,
aperson charged with an offence triable either way, he may, if he thinks that a more severe
penalty is called for than he has power to impose, commit that person to the High Court for
sentence.

27.  The Magistrate usually sits in open court to which the public and the media are admitted.

28.  Casesinvolving persons under 16 years of age are usually heard in the Juvenile Court.
Thisisaspecialy constituted Magistrate’ s Court which is held at adifferent time. Only limited
categories of people may be present.

Appealsin criminal proceedings

29. Persons convicted in the Magistrate’s Court or the High Court may appeal to the Court of
Appeal against the sentence imposed if they pleaded guilty, or against the conviction or sentence
imposed if they pleaded not guilty. In some cases a further appeal may lie to the Judicial
Committee of the Privy Council, either as of right or with the leave of the Court of Appeal. Itis
always possible for the Judicial Committee to grant special leave to appeal.

Trials

30. Asisusua in Common Law systems, criminal trials are adversarial in nature. An
accused person is presumed innocent until proved guilty and the prosecution must prove his guilt
beyond reasonable doubt. The rights of accused personsto afair trial, with all the necessary
procedural and other safeguards, are guaranteed by section 9 of the Constitution of Anguilla,
which substantially corresponds to articles 14 and 15 of the International Covenant on Civil and
Political Rights. Section 3 of the Constitution sets out the safeguards for personsin custody and
specifically for those detained in connection with possible criminal proceedings. (For the
machinery for enforcing these provisions, see para. 40 below.) Though thereis no formal legal
aid programme in Anguilla, it is customary in serious criminal cases, such as murder or
manslaughter, for the court to appoint an attorney-at-law, paid for out of public funds, to
represent the accused person if he would otherwise be unrepresented.

Juries
31. In trials by judge and jury, the judge decides questions of law, sums up the evidence for

the jury, instructs the jury on the relevant law, and either discharges the accused or passes
sentence in accordance with the jury’ sverdict. Thejury isthe sole arbiter of facts and decides
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whether the prosecution has proved beyond reasonable doubt that the defendant is guilty. If not,
the jury must find him not guilty. Where ajury cannot reach a unanimous verdict, it may be
directed by the judge to bring in amagjority verdict.

32. In general, persons between the ages of 21 and 60 years who are qualified to vote are
eligible for jury service. Some particular categories of persons are not eligible. Theseinclude
priests and members of the legal profession.

Coroner’scourts

33. In Anguillathe Magistrate is the Coroner for theisland. Violent or unnatural deaths, and
sudden deaths where the cause is unknown, are investigated by the Coroner. In some, but not al,
cases the Coroner must summon ajury to assist him.

Civil proceedings

34.  Civil proceedings take place either in the Magistrate’ s Court or in the High Court. The
Magistrate's Court has alimited civil jurisdiction embracing disputes where the amount in
dispute does not exceed $15,000 and also certain matrimonial matters, such as custody and
maintenance orders. Most other civil proceedings are heard in the High Court.

Appealsin civil proceedings

35. An appea may liein civil proceedings from the Magistrate’s Court or the High Court to
the Court of Appeal. A further appeal may lie from the Court of Appeal to the Judicial
Committee of the Privy Council, either as of right or with the leave of the Court of Appeal. Itis
always possible for the Judicial Committee to grant special leave to appeal.

Administrativetribunals

36.  Administrative tribunals are set up under various statutory powers, e.g. under the Labour
Department Ordinance. These tribunals exercise judicia functions separate from the ordinary
courts. Their advantage is that they are more accessible, less formal and less expensive than the
courts and they also have the benefit of expert knowledge in their particular fields of expertise.
They are of course subject to the control of the courts, e.g. if they exceed their powers or fail to
observe the rules of natural justice.

1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

37.  Thebasic means of protecting and enforcing human rightsin Anguilla- in addition, that
IS, to the pressure of public opinion through the democratic process - is by invoking the relevant
domestic law and the ordinary courts system, which, as explained above, is independent and
impartial and is protected from political interference.



HRI/CORE/1Y/Add.62/Rev.1
page 10

38.  Under the Common Law system which operatesin Anguilla, treaties which apply to
Anguilla (including human rights treaties) do not themselves have the force of internal law and
cannot be directly invoked before the courts as a source of individual rights, though the courts
will, when possible, construe domestic legislation in such away as to avoid incompatibility with
the United Kingdom’ sinternational legal obligations. The usual method of giving effect to
treaty obligations (when these require some change in existing law or practice) isto enact
specific new legislation - this could be by an ordinance enacted locally or by an Order in Council
made by the United Kingdom Government - or to amend existing legislation or to adapt
administrative practices, as the case may require. Where this resultsin the creation or definition
of specific legal rights and these are denied or interfered with (or there is athreat of such action),
aremedy will be available in the courts through the ordinary procedures of civil litigation, or, in
some cases, by criminal sanctions.

39. However, and over and above this, the Constitution of Anguilla does contain, in its
chapter | (sects. 1-18), afully elaborated set of provisions for the protection of the fundamental
rights and freedoms of the individual. These provisions, which define in detail the rights
concerned and the permissible limitations that may be imposed on them, derive directly from the
European Convention on Human Rights and ultimately from the Universal Declaration of
Human Rights. In times of emergency (as defined in the Constitution) the law may authorize
measures to be taken which derogate from certain of the rights protected but only if those
measures are reasonably justifiable for dealing with the situation then existing, a question which
can ultimately be determined by the courts.

40. Section 16 of the Constitution provides that if any person alleges that any of the
substantive provisions of chapter | has been, or is being, contravened in relation to him or to
another person who is being detained, then, without prejudice to any other remedy that is
lawfully available to him, he may apply to the High Court for redress. On such an application,
the High Court may make such orders, issue such writs and give such directions as it may
consider appropriate for enforcing the rights, under chapter 1, of the person concerned.
Moreover, if aquestion as to the contravention of any of the provisions of chapter | arisesin any
subordinate court, that court may (and must if any party so requests) refer it for determination by
the High Court and must then dispose of the case in accordance with that determination. An
appeal lies as of right to the Court of Appeal and thence to the Judicial Committee of the Privy
Council from any decision of the High Court under chapter .

41. It isto be noted that, as section 16 of the Constitution makes clear, these safeguards for
the protection of human rights that are provided by the Constitution are in addition to the
remedies that may exist in the ordinary law, e.g. an action for wrongful arrest or false
imprisonment or a prosecution, under the Police Regulations, for the unlawful or unnecessary
exercise of authority by a police officer.

42. It may be added that, under section 90A of the Magistrate’ s Court Procedure Act
(Cap. 46), a convicted person may be ordered by the court, upon application by an aggrieved
person, to pay him compensation for loss or injury suffered. An award of such compensation
will, however, bar the recipient from pursuing any further civil proceedings in respect of the
same matter.
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V. INFORMATION AND PUBLICITY

43.  Thetext of United Nations human rights instruments to which the United Kingdom isa
party in respect of Anguillaare usualy publicized when they become available on the island.
The texts may be published in the Official Gazette and in sections of the local press or placed in
the Library and in schools. The Government’s Department of Information and Broadcasting
provides publicity on various human rights matters in news or discussion programmes
originating from external sources such as the United Nations Radio in New Y ork.

44.  The Anguilla Constitution which, as explained above, makes enforceable provision for
the protection of the fundamental rights and freedoms of the individual as set out in the
Universal Declaration of Human Rights has been made available to the public. Other relevant
laws of Anguilla, asreferred to above, are, of course, also accessible to the public.
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Annex |1
BERMUDA
I. LAND AND PEOPLE
1. Although it is customary to refer to the whole territory of Bermuda as “the Islands of

Bermuda’, it in fact consists of agroup of approximately 138 islands and islets situated in the
Atlantic Ocean some 586 miles due west of Cape Hatterasin N. Carolina. The 10 principal
islands, which form a chain about 22 mileslong, are very close to one another and are connected
by bridges. They vary in size but the main island, which is about 14 mileslong and has an
average width of 1 mile, contains about 9,000 acres of land. Its highest point is only 259.4 feet
above sealevel. The aggregate area of all the other islands is about 4,240 acres. There are no
rivers or lakes.

2. The City of Hamilton has been the capital of Bermuda since 1815. Its population is
approximately 1,100. The Town of St. George was Bermuda sfirst capital. Its population
is1,648.

3. Bermudais believed to have first been discovered by a Spanish navigator in about 1503
but it was completely uninhabited when it was first settled by emigrants from England, acting
under the authority of a Royal Charter, in 1612. In 1684 the Charter was annulled and the
government of Bermuda was assumed by the British Crown. It has remained a British
dependency ever since.

4. Background statistical information, using the most up-to-date information available, is as
follows:
Per capitaincome $23 980 (1993)
Gross national product $1 408.8 million (provisional 1992/93)
Rate of inflation 2.5 (1993)
External debt $80 million (provisional 1993)
Rate of unemployment
Males 4 per cent (1991)
Females 2 per cent (1991)
Literacy rate N/A
Population 59 040 (1993)
Population by reference The great majority of the settled to mother

tongue population of Bermuda have English
astheir mother tongue. Thereisasmall
Portuguese-speaking community but their
exact number is not known. There are no
other linguistic minority communities.
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Life expectancy
Males 78 years (1991)
Females 70 years (1991)
Infant mortality rate 11.6 per 1 000 live births
(provisional 1992)
Birth rate 15.5 per 1 000 (provisional 1992)
Mortality rate 7.9 per 1 000 population
(provisional 1992)
Maternal mortality rate N/A
Fertility rate 60 per 1 000 women aged 15-44 (1992)

Percentage of population
under 15 yearsold

Males 5.076 per cent (1991)
Females 5.699 per cent (1991)
over 65 yearsold
Males 2.199 per cent (1991)
Females 3.197 per cent (1991)
Percentage of population
Rural 0 per cent
Urban 100 per cent

Percentage of households
headed by women 34 per cent (1991)

5. A copy of the Bermuda Digest of Statistics 1993, which contains a number of other
useful statistics compiled and published by the Statistical Department of the Ministry of Finance
of the Bermuda Government, is attached as appendix 1.

1. GENERAL POLITICAL STRUCTURE
A. System of gover nment
Government
6. The present Constitution, which came into force on 2 June 1968, is contained in

Schedule 2 to the Bermuda Constitution Order 1968 as amended from time to time. A copy of
that Order in its current form is attached as appendix 2.
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7. Chapter | of the Constitution, which is discussed in more detail in Part 11 below, contains
provisions which protect the fundamental rights and freedoms of the individual. The main
features of the Constitution, apart from chapter |, are as follows.

(@ The Executive

8. The Governor is appointed by the Queen on the advice of the United Kingdom Secretary
of State for Foreign and Commonwealth Affairs, to whom he isresponsible. Executive authority
is vested in the Governor but heis required to obtain, and act in accordance with, the advice of
the Cabinet, or a Minister acting under the general authority of the Cabinet, in the exercise of all
his functions except in certain specified cases. These principally concern functions involving
external affairs, defence, internal security and the police (for which the Governor retains direct
responsibility, though he may delegate some responsibility in these matters to a Minister) and
certain other specific functions which he is empowered to exercise either in his discretion

(e.g. the appointment of three members of the Senate) or in accordance with the advice of, or
after consultation with, or on the recommendation of, some other person or authority (e.g. the
appointment of judges).

9. The Cabinet consists of a Premier and not less than six other Ministers. The Premier is
the member of the House of Assembly who appears to the Governor to be the best able to
command the confidence of amagjority of its members. The other Ministers are appointed by the
Governor, in accordance with the advice of the Premier: at least one but not more than two of
them must be appointed from among the members of the Senate and the remainder from among
the members of the House of Assembly. The Governor, acting in accordance with the Premier’s
advice, may also appoint Parliamentary Secretaries (to assist Ministers) from among the
members of the Senate and the House of Assembly, but there may not be more than 12 Ministers
and Parliamentary Secretaries appointed from among the members of the House of Assembly.

10.  The Cabinet is collectively responsible to the Legislature for any advice which it givesto
the Governor or which is given to him under its general authority and for all things done by a
Minister in the execution of hisoffice. If the House of Assembly passes, by an affirmative
majority of all its members, aresolution of no confidence in the Government, the Governor must
either dismissthe Premier (and al the other Ministers then also vacate their offices) or dissolve
the Legidature.

11.  The Cabinet is summoned only by the authority of the Premier and he (or, in his absence,
another Minister appointed by him) presides over its meetings. Portfolios are alocated to
individual Ministers by the Governor acting in accordance with the Premier’ s advice but, except
for certain limited purposes, these may not include the matters for which the Governor retains
direct responsibility (external affairs, defence, etc.) or certain other specified matters (e.g. the
judicia functions of the courts, the conduct of criminal prosecutions, and appointments, etc. to
public offices).

12.  The Constitution also establishes a Governor’s Council for the purpose of considering
matters for which the Governor retains direct responsibility. This Council consists of the
Governor (as Chairman), the Premier, and not less than two or more than three other Ministers
appointed by the Governor after consultation with the Premier.
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13.  The Constitution also requires the Governor to appoint an Opposition Leader whom heis
obliged to consult in the exercise of various of his functions (and on whose advice heis, in
certain cases, obliged to act). The Opposition Leader isthe member of the House of Assembly
who isthe leader of the largest opposition party in that House or, if there is no party in that
position, the member of that House who appears to the Governor to be acceptable as Opposition
Leader to amajority of opposition members.

14.  Exceptinrelation to certain offices for which specific provision is made by the
Constitution, the power to appoint persons to public offices and to remove and exercise
disciplinary control over persons so appointed is vested in the Governor, acting in accordance
with the recommendation of the Public Service Commission. This Commission consists of a
Chairman and four other members, al of whom are appointed by the Governor, acting after
consultation with the Premier, who must first have consulted the Opposition Leader. Members
of the Commission, who may not themselves be public officers or members of the Legidature
and who are not eligible to be appointed to a public office for aperiod of five years after they
cease to be members of the Commission, are appointed to the Commission for afixed term of
between three and five years and are in the meantime protected from arbitrary removal

from office.

(b) The Legidature

15.  There are two Houses of the Bermuda Legidlature: the Senate and the House of
Assembly. There are 11 Senators, of whom 5 are appointed by the Governor in accordance with
the advice of the Premier, 3 are appointed by him in accordance with the advice of the
Opposition Leader and 3 are appointed by him in his discretion. There are 40 members of the
House of Assembly, all of whom are elected. To be qualified for appointment to the Senate or
for election to the House of Assembly, a person must be a Commonwealth citizen of the age

of 21 years or more and must possess “Bermudian status’ under the relevant law. A candidate
for election must also be ordinarily resident in Bermuda. There are a'so a number of positive
disqualifications in both cases: e.g. if the person in question is of unsound mind, or is currently
serving a sentence of more than 12 months' imprisonment, or has been convicted of certain
election offences, or holds a public office, or has failed to disclose an interest in a government
contract.

16.  Votersin electionsto the House of Assembly must be Commonwealth citizens of the age
of 18 years or more who possess Bermudian status and are ordinarily resident in the constituency
in which they seek to be registered as voters. Again, there are certain positive disqualifications:
e.g. being of unsound mind, or being currently under sentence of imprisonment (in certain
circumstances), or having been convicted of certain election offences.

17.  For electoral purposes Bermudais divided into 20 constituencies, each of which returns
two members of the House of Assembly. Constituency boundaries are reviewed periodically
(not less than three years nor more than seven years from the previous review) by a Constituency
Boundaries Commission. This consists of a Chairman and ajudicial member (i.e. a person who
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holds or has held high judicial office) and four other members: the Chairman and the judicial
member are appointed by the Governor, acting in his discretion; the other members are appointed
by him from among the members of the two Houses of the Legidature, two of themin
accordance with the advice of the Premier and two in accordance with the advice of the
Opposition Leader. The function of the Commission isto recommend such changes (if any) in
existing constituency boundaries as, having regard to certain factors (which expressly do not
include the racial distribution of voters), will ensure that the constituencies contain, so far as
reasonably practicable, equal numbers of persons qualified to be registered as voters. Its
recommendations are laid before the House of Assembly and, when approved by the House
(with or without modifications), take effect as from the next dissolution of the Legislature.

18.  Sessionsof the Legislature must be held so that the interval between the end of one
session and the beginning of the next does not exceed 12 months. In practice, the Legislature
meets much more frequently than this. The Governor must in general act in accordance with the
advice of the Premier in deciding both when to prorogue the Legislature (i.e. bring its current
session to an end without dissolving it) and when to dissolve it (and thus cause the holding of a
general election); but he may, exceptionally, reject the Premier’ s advice to order adissolution if
he considers that the government of Bermuda can be carried on without it and that it would not
be in the interests of Bermuda. The Legislature must in any event be dissolved not later than five
years from itsfirst sitting after the previous general election. A genera election must be held not
more than three months after each dissolution and the Governor must, as soon as practicable
after each general election, proceed to the appointment of the members of the Senate.

19.  The Legidature has the power to make laws on any subject. Laws are made in the form
of bills which, when passed by both Houses, are presented to the Governor for assent on behalf
of the Queen. (There are, however, restrictions on the powers of the Senate in relation to certain
financial measures and also on its power to block indefinitely other bills that have been passed
by the House of Assembly. These restrictions substantially reflect the corresponding restrictions
on the powers of the House of Lords in the United Kingdom Parliament.) When assented to,
bills become law as acts. In deciding whether to assent or to withhold assent or to reserve ahill
“for the signification of Her Majesty’s pleasure” (i.e. for the decision of the Secretary of State),
the Governor must act in accordance with the usual rules regulating the exercise of his functions,
except that he is required to reserve certain categories of bills unless he has previously been
authorized by the Secretary of State to assent: these categories include bills which appear to him
to be inconsistent with any of the United Kingdom’ s international obligations or to affect any of
the matters for which he retains direct responsibility. The United Kingdom Parliament retains
the power to legislate for Bermuda, and various Acts of Parliament (especially those enacted to
enabl e effect to be given to international obligations) authorize legislation to be made for
Bermuda (as for other dependent territories) by Order in Council.

Religion

20. Freedom of religion is expressly guaranteed by section 8 of the Constitution.
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B. Thelaw
Thecourts

21.  The courts structure in Bermuda consists of the Supreme Court and the Court of Appeal
(from which appeals lie in certain cases to the Judicial Committee of the Privy Council) and also
aMagistrate’s Court, the Special Court, Coroner’s Courts and various administrative tribunals.
These are all discussed in more detail in the following paragraphs.

22.  The Supreme Court is established, and its composition is regulated, by sections 73 to 76
of the Constitution. The Supreme Court has a very wide original jurisdiction in both civil and
criminal matters and also has jurisdiction to entertain appeals from subordinate courts, again in
both civil and criminal matters. The judges of the Supreme Court consist of the Chief Justice
and such number of Puisne Judges as alaw enacted by the Legislature may prescribe. The Chief
Justice is appointed by the Governor after consultation with the Premier, who must in turn have
consulted the Opposition Leader, and the Puisne Judges are appointed by the Governor after
consultation with the Chief Justice. The Governor also has the power, acting after consultation
with the Chief Justice, to appoint Assistant Justices (who have the same powers as Puisne
Judges) whenever the state of business in the Supreme Court so requires. Section 74 of the
Constitution contains provisions safeguarding the security of tenure (and thus the independence)
of the judges of the Supreme Court by protecting them from removal from office except for
proven inability or misconduct as established by ajudicial tribunal.

23.  The Court of Appeal is established, and its composition is regulated, by sections 77 to 80
of the Constitution. The Court of Appeal entertains appeals on decisions of the Supreme Court
given in either its origina or its appellate jurisdiction and in both civil and crimina matters. In
certain cases a further appeal lies from the Court of Appeal to the Judicial Committee of the
Privy Council, either by leave or (as in human rights cases arising under sect. 15 of the
Constitution) as of right. The judges of the Court of Appeal, who consist of the President and
such number of Justices of Appeal, not being less than two, as alaw enacted by the Legislature
may prescribe, are appointed by the Governor in his discretion from among persons who
currently hold or who have held office as a judge of a court having unlimited jurisdiction in civil
and criminal matters in some part of the Commonwealth or a court having jurisdiction in appeals
from such a court. The security of tenure of the judges of the Court of Appeal is protected, under
section 78 of the Constitution, in the same way as that of the judges of the Supreme Court.

24.  The Governor, acting after consultation with the Chief Justice, has the power to appoint
two or more persons to be Magistrates - one of them is designated as the Senior Magistrate - and
each such Magistrate is empowered to preside over a Magistrate’s Court which has both criminal
and civil jurisdiction. In crimina cases, the Magistrate, sitting alone and without ajury, tries
those offences (the less serious ones) which are classified as “ summary offences” and sitsasa
court of preliminary inquiry to determine whether there are sufficient grounds for committing
accused persons to the Supreme Court for trial on indictment (i.e. by ajudge and jury) for the
more serious offences. Certain offences, known as “either way” offences, may be tried either
summarily in the Magistrate’ s Court or on indictment in the Supreme Court, at the accused
person’s election. When a person has been convicted of an “either way” offence after summary
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trial in the Magistrate’ s Court, the Magistrate may, if he thinks that a severer sentenceis
warranted than he can impose under his own limited sentencing powers, commit that person to
the Supreme Court for sentence. In civil matters, the jurisdiction of the Magistrate’s Court is
limited to cases involving claims, not exceeding $10,000, for debt or for damages for breach of
contract or ordinary civil wrongs.

25. Bermuda law aso provides for a Special Court to be constituted as occasion requiresto
exercise any jurisdiction that may be conferred on it by an Act of the Legislature. Each Special
Court so constituted consists of a Chairman, who is either the Senior Magistrate or another
Magistrate appointed by the Senior Magistrate, and two other members (of whom at least one
must be awoman) selected by the Chairman from a panel of at least six persons (including at
least three women) appointed by the Governor. A Special Court deals summarily with the cases
coming before it but any party to such a case is entitled to be legally represented in the
proceedings. Casesinvolving children are generally dealt with by a Special Court which, when
exercising that jurisdiction, is known as “the Children’s Court”. All casesinvolving persons
under 16 years of age are dealt with by a Special Court except for afew very serious cases, such
as those where the charge is murder or attempted murder or manslaughter.

26.  The Governor is empowered by law to appoint two or more persons to be Coronersin
Bermuda and may appoint one of them to be Senior Coroner. All cases where thereis reason to
believe that a person has died of unnatural causes or in suspicious circumstances must be
reported to a Coroner. He then has the function of deciding whether to order the carrying out of
a post-mortem examination and whether to hold an inquest into the death, for which purpose he
may, if he thinksfit, be assisted by ajury.

27.  Bermudalaw aso provides for the establishment, and regul ates the functions, of a
number of administrative tribunals to inquire into specific matters where a more informal
procedure or more specialist expertise may be required or where the nature of the inquiry is not
essentialy judicial. For example, under the Development and Planning Act 1974 tribunal's of
three or more persons may be appointed to hold public inquiries into objections and
representations made in relation to development plans, while under the Misuse of Drugs

Act 1972 atribunal may be appointed to advise the Minister on whether he should give a
direction prohibiting a particular medical practitioner from supplying controlled drugs.

Procedurein criminal cases

28.  Asindicated above, criminal casesin Bermuda are tried either summarily (by a
Magistrate's Court) or an indictment (by ajudge and jury in the Supreme Court). In each case,
the procedure is substantially similar to that obtaining in corresponding circumstancesin
England and Wales. Trialsare “adversarial” in nature and an accused person is presumed
innocent until proved guilty beyond reasonable doubt. The right of an accused person to afair
trial, with all the necessary procedural and other safeguards, is guaranteed by section 6 of the
Constitution, which substantially correspondsto articles 14 and 15 of the International Covenant
on Civil and Political Rights. Section 5 of the Constitution sets out the safeguards for personsin
custody and specifically for those detained in connection with possible criminal proceedings.

A machinery for enforcing these provisionsis provided by section 15 of the Constitution (see
para. 34 below).
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29.  Whereatria takes place on indictment in the Supreme Court it is conducted by ajudge
sitting with ajury. Thejury isdrawn from persons who are qualified for, and not exempt from,
jury service. All persons who are not over the age of 65 years and who are registered as
parliamentary electors are so qualified unless they are subject to specific disqualification,

e.g. because they cannot read and write the English language or because they are blind, deaf or
dumb or mentally disabled or because they are detained in prison or in amental hospital. Some
persons may, though qualified, claim exemption from jury service: e.g. Ministers, Magistrates
and other members of the legal profession. In ajury trial the judge is the sole arbiter of the law
and has the duty to direct the jury on the law applicable to the case and to sum up the evidence
for its consideration; but the jury is the sole arbiter of the facts as they appear from the evidence
and, as explained above, must be satisfied beyond reasonabl e doubt before it may return a verdict
of guilty. If it isnot so satisfied, the accused person must be acquitted. In generadl, the verdict of
ajury must be unanimous but in certain circumstances a jury which has been unable to reach
unanimity may be permitted to return a mgjority verdict supported by nine or more jurors. All
verdicts must be delivered in open court by the foreman of the jury in the presence of all the
members of the jury.

Responsibility for prosecutions

30. Asagenerd rule, the responsibility for initiating criminal proceedings rests with the
Bermuda Police Force. However, the ultimate authority in relation to the prosecution processis
vested by the Constitution (sect. 71) in the Attorney-General who is given the power, in any case
in which he considers it desirable so to do, to institute and undertake criminal proceedings
against any person before any court in Bermuda; to take over and continue any such proceedings
that have been instituted by any other person or authority; and to discontinue any such
proceedings, whether they were instituted by himself or by any other person or authority. The
power to take over and continue proceedings and the power to discontinue proceedings are
vested in him to the exclusion of any other person, and in the exercise of al his powersin
relation to the control of prosecutions he is expressly exempted from the direction or control of
any other person or authority. Asarule, the office of Attorney-General isapublic office (i.e. an
officein the civil service) the holder of which is appointed by the Governor acting in his
discretion; and the Attorney-General’ s security of tenure, and thus his independence from
outside pressure, is safeguarded by provisions (in sect. 86 of the Constitution) substantially the
same as those applying in the case of judges of the Supreme Court and of the Court of Appeal
(see paras. 23 and 24 above). However, the Constitution contemplates that the office of
Attorney-Genera may sometimes be held by a member of the Legislature, and it providesthat in
that case hisfunctionsin relation to criminal prosecutions (and all the safeguards for his status
and hisindependence in the exercise of those functions) shall be transferred to a separate
Director of Public Prosecutions.

Police and prisons

31.  The constitution and administration of the Bermuda Police Force is regulated by the
Police Act 1974. Subject to that Act, “ministerial” responsibility for the police is reserved to the
Governor, acting in his discretion (see para. 9 above) but the Governor may, in his discretion and
with the prior approval of the Secretary of State for Foreign and Commonwealth Affairs,
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delegate all or part of that responsibility to the Premier or to another Minister designated by him
after consultation with the Premier. Prisonsin Bermuda are administered by the Prisons
Department under the supervision of the Commissioner of Prisons (a public officer) and subject
to the general direction and control of the Minister of Health, Social Services and Housing.

1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

A. Authorities having jurisdiction affecting human rights

32.  Chapter | of the Constitution of Bermuda (sects. 1-16) provides the basic legal
framework for securing the fundamental rights and freedoms of every person in Bermuda. This
chapter, in sections 1 to 14, contains legally enforceable provisions ensuring protection of the
right to life, protection from inhuman treatment, protection from slavery and forced labour,
protection from arbitrary arrest or detention, protection for the privacy of home and other
property, protection of freedom of movement, protection from discrimination on grounds of race,
place of origin, political opinions, colour or creed, and protection from deprivation of property,
and also ensuring the protection of the law (which coverstheright to afair trial, and al related
safeguards, in both criminal and civil matters).

33.  Section 15 of the Constitution confers on any person who aleges that any of the
provisions of sections 1 to 14 has been, is being, or islikely to be contravened in relation to him,
the right to make direct application to the Supreme Court for redress. If any question asto the
contravention of any of those provisions arises in proceedings in any subordinate court, that
court must refer that question to the Supreme Court. The Supreme Court has the power to hear
and determine any such application or reference and to make such orders, issue such writs and
give such directions as it considers appropriate for enforcing or securing the enforcement of the
relevant provisions. An appeal lies as of right from the Supreme Court to the Court of Appeal
and thence to the Judicial Committee of the Privy Council against any determination made under
section 15.

34.  Theright of access to the Supreme Court conferred by section 15 of the Constitution is
expressly without prejudice to any other remedy which islawfully available to the complainant.
Many contraventions of aperson’s fundamental human rights will indeed found aternative
causes of action in the courts. For example, a person unlawfully deprived of his personal liberty
may bring, or have brought on his behalf, civil proceedings to secure hisrelease (by making an
application for awrit of habeas corpus). In addition, he may bring an action for damages for
false imprisonment, wrongful arrest or assault or for other violations of his civil rights,
depending on the facts. In some cases, the criminal law may aso be invoked.

35. In the particular field of discrimination (e.g. on grounds of race, sex, marital or personal
status, etc.) there are al'so some very far-reaching protective provisions (and corresponding
enforcement machinery) under the Human Rights Act 1981, as amended. (A copy of thisAct in
its current form is provided in appendix 3.) The Act prohibits discrimination in awide range of
activities and circumstances (e.g. in the provision of goods, facilities and services and in relation
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to the membership, etc., of organizations). It expressly prohibits the publication of inflammatory
racist material or incitement to racial hostility and it also prohibits sexual harassment in
employment. It contains various provisions for the invalidation or rectification of legal
instruments which have a discriminatory element.

36.  The principal machinery for securing compliance with the Human Rights Act 1981 isa
Human Rights Commission whose members are appointed by the Governor on the advice of the
Premier after the Premier has consulted the Opposition Leader. The Commission isrequired to
investigate complaints of discrimination in contravention of the Act (and has extensive powers
for this purpose) and, if possible, to settle them by its good offices. Where such a settlement is
not possible, the Commission may (with the consent of the Attorney-General) institute criminal
proceedings or, where a prosecution would not be appropriate, refer the case to the Minister, who
may then refer it to aboard of inquiry. A board of inquiry, if it finds that there has been a
contravention of any provision of the Act, has the power to order full compliance with that
provision and also to order the rectification of any injury caused and the payment of financial
restitution for it. If it considers that such an order will not be obeyed (or if such an order isin
fact not obeyed, which isitself an additional criminal offence), it may refer the case to the
Attorney-General with aview to a prosecution. In addition to itsinvestigative, conciliation and
enforcement functions, the Commission has various educational and promotional dutiesin
connection with the elimination of discrimination and aso has a general duty to encourage an
understanding of the fundamental rights and freedoms of the individual guaranteed by chapter |
of the Constitution.

37. Paragraphs 35 and 36 above explain the present position in relation to discrimination on
grounds of race, etc. However, the Government of Bermuda has acknowledged that, although
progress has been made in achieving equality in the community, further measures need to be
taken. Accordingly, in June 1994 the Minister of Human Affairs and Information published a
White Paper which set out the Government’s proposalsto that end. These include the creation of
aCommission for Unity and Racial Equality to promote equality of opportunity and to work
towards the elimination of systemic racial discrimination; the enlargement of the powers, scope
and function of the Human Rights Commission; and the designation of certain racist acts as
offences under the Criminal Code. A copy of the White Paper, entitled “Eliminating prejudice
and discrimination”, is provided in appendix 4.

B. Remedies, compensation and rehabilitation

38.  Paragraph 33 above describes the powers of the Supreme Court to grant redress for the
violation of a person’s fundamental human rights as guaranteed by chapter | of the Constitution,
and attention is also drawn to section 5 (4) of the Constitution which provides that any person
who is unlawfully arrested or detained by any other person shall be entitled to compensation
from that other person. Paragraph 36 above describes the machinery established by the Human
Rights Act 1981 for securing redress (including, in appropriate cases, the payment of
compensation) to victims of unlawful discrimination. Apart from these provisions, thereis no
provision in the law of Bermuda which expressly confers aright to compensation or
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rehabilitation on avictim of a human rights violation as such, but such a person would, as noted
above, very often have aremedy available to him under the ordinary law by virtue of which he
could obtain redress (including damages) for the infringement of his ordinary civil rights which
the human rights violation would also constitute.

39.  Although not solely concerned with circumstances in which there has been a violation of
aperson’s human rights, the provisions of the Criminal Injuries (Compensation) Act 1973 are
also relevant in this context. Under this Act, where a person has been killed or injured and the
death or injury is directly attributable to a crime of violence committed by any other person, an
application for compensation may be made to the Criminal Injuries Compensation Board which
is established by the Act. If satisfied as to the facts, and having regard to various factors
specified in the Act, the Board may order compensation to be paid out of public fundsto or for
the benefit of the victim, or (if he died) to or for the benefit of his dependants, or (in certain
circumstances) to a person who incurs expense in looking after the victim or as aresult of his
death. The Board consists of five members appointed by the Governor on the advice of the
Premier, of whom one (the Chairman) is a judge of the Supreme Court, oneisaqualified
medical practitioner and oneisalawyer in private practice in Bermuda. A copy of the Criminal
Injuries (Compensation) Act 1973 in its current form - the original version of the Act has been
amended from time to time - is provided in appendix 5.

Legal aid
40.  Thelaw of Bermuda providesfor lega aid to be granted in the following cases:

@ Trials on indictment, preliminary inquiries into charges of indictable offences and
summary trials of “either way” offences;

(b) Civil proceedings in the Supreme Court or in a Magistrate’ s Court; and
(© Appeasin criminal or civil cases.
C. Congtitutional protection of human rights: derogations, etc.

41.  Asexplained in paragraph 32 above, chapter | of the Constitution of Bermuda guarantees
and protects the fundamental rights and freedoms of the individual. This chapter derives directly
from the European Convention on Human Rights and ultimately from the Universal Declaration
of Human Rights. The rights and freedoms specified in it are subject only to the limitations
which are also specified and which are designed to ensure that the enjoyment of hisrights and
freedoms by any individual does not prejudice those of others or the public interest. Section 14
of the Constitution permits alaw to authorize measures to be taken which derogate from certain
specified provisions of chapter | during a period of public emergency but only to the extent that
those measures are reasonably justifiable for dealing with the situation that then exists. Whether
the measures actually taken are so justifiable is a question that can ultimately be determined by
the courts.
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D. Effect of human rightsinstrumentsin national law

42.  Under the Common Law system which operates in Bermuda, treaties which apply to
Bermuda (including human rights treaties) do not themselves have the force of internal law and
cannot be directly invoked before the courts as a source of individual rights, though the courts
will, when possible, construe domestic legislation in such away as to avoid incompatibility with
the United Kingdom’ sinternational legal obligations. The usual method of giving effect to
treaty obligations (when these require some change in existing law or practice) isto enact
specific new legislation or to amend existing legislation or, as the case may require, to adapt
existing administrative practices. Any legislation that is necessary may take the form of an Act
of the Bermuda Legidlature (or an instrument made under such an Act) or an Order in Council
made under an Act of the United Kingdom Parliament specifically authorizing the making of
such an Order. Where these measures result in the creation or definition of specific legal rights
and these are denied or interfered with (or there is athreat of such action), aremedy will be
available in the courts through the ordinary procedures of civil litigation or, in some cases, by
criminal sanctions.

IV. INFORMATION AND PUBLICITY

43.  Thetext of the Constitution of Bermuda and other Bermuda laws relevant to human
rights are included in the publication known as the Revised Laws of Bermuda which is kept up
to date under the authority of the Attorney-General. Complete sets of the Revised L aws of
Bermuda are maintained by the Bermuda Archives, the Bermuda College Library and the Public
Library and the public have access to these.

44.  Thedrafts of the reportsin respect of Bermudathat are to be submitted to the treaty
monitoring bodies under the relevant human rights instruments are prepared by the responsible
departments of the Bermuda Government and are then finalized by the United Kingdom
Government.
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Annex |11

BRITISH VIRGIN ISLANDS

I. LAND AND PEOPLE

1. The resident population of the British Virgin Islands (BVI) grew by 47 per cent

from 1980 to the 1991 census, when it was estimated at 16,108. The population density was
recorded at 109 per sgquare kilometre (282 per square mile). It isestimated that about 40 per cent
of the population are immigrants from the Commonwealth Caribbean, most being from

St. Kitts-Nevisand St. Vincent. A further 10 per cent are from North America, Europe and
other countries; the fastest growing group is from the Dominican Republic. Other statistical

information shows the following:

Per capitaincome (1991)
Gross domestic product
Rate of inflation

External debt (EC$m)
Rate of unemployment
Adult literacy rate

Percentage of population
speaking English as mother tongue

Life expectancy:

Males
Females

Infant mortality rate (per 1,000)
Maternal mortality rate
Fertility rate

Percentage of population

under 15
65 and over

Population

Percentage of population in
rural and urban areas

Percentage of households headed
by women

1991

US$ 10 200

US$ (mill) 210.19
Not available

Not available

3.3 per cent

100.0 per cent

90 per cent

73 years
75 years

23.9 per cent

2.4 per cent

22.0 per cent
6.0 per cent

16 108

82.0 per cent Tortola
18.0 per cent Other Islands

13.0 per cent
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Religions:

The principal denominations are Methodist 32.9 per cent, Anglican 16.7 per cent,
Roman Catholic 10.5 per cent, Church of God 9.2 per cent, Seventh Day Adventist
6.3 per cent, Baptist 4.7 per cent and Pentecostal 4.1 per cent.

II. GENERAL POLITICAL STRUCTURE
A. System of gover nment

2. The islands which now constitute the BV were first settled by English plantersin the late
seventeenth century and early eighteenth century and achieved the status of a separate colony,
with itsown legidature, in 1773. There were various constitutional changes over the years and
the “presidency” of the BV became part of the colony of the Leeward Islandsin 1872. This
continued until 1956 when the Leeward Islands were de-federated and the presidencies of
Antigua, St. Kitts-Nevis-Anguilla, Montserrat and the BV again became separate colonies with
their own separate legidlative and other institutions, but administered by the Governor of the
Leeward Islands until 1960 when that office was abolished. Unlike other former

Leeward Islands, the BV did not become part of the West Indies Federation, which was formed
in 1957 but was dissolved in 1962.

3. The Constitution of the BVI has been modified several times since 1956 and is now
contained in the Virgin Islands Constitution Order 1976, as amended by the Virgin Islands
(Constitution) (Amendment) Orders 1979, 1982, 1991 and 1994. (Copies of these instruments
are provided in appendices 1 to 5.) It providesfor a“Westminster style” form of Parliamentary
government, with a Governor (representing the Crown), an Executive Council (corresponding to
the Cabinet) and an almost entirely elected Legidative Council.

4. The Governor is appointed by the Queen on the advice of the Secretary of State for
Foreign and Commonwealth Affairs of the United Kingdom to whom heis responsible for the
exercise of hisfunctions. He presides over the Executive Council, which heis, in general,
required to consult and on whose advice he is then required to act. Ministers (who, together with
the Governor himself and the Attorney-General, are the members of the Executive Council: see
para. 5 below) may, on the Chief Minister’s advice, be given responsibility for the conduct of
any government business, including the administration of government departments. But the
Governor retains direct responsibility for (and is not required to consult the Executive Council
on) certain matters, notably defence, external affairs, internal security (including police), the
public service and the administration of the courts. He also has reserved legidative powers,
under the authority of the Secretary of State, to procure the passage through the Legislative
Council of laws which he considers are necessary or expedient for the purposes of any of the
matters for which heis directly responsible. Heis empowered to delegate some of his
responsibilities for these mattersto a Minister.

5. The Executive Council comprises the Governor, the Chief Minister, not less than two or
more than three other Ministers and the Attorney-General as ex officio member.
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6. The Legidative Council comprises the Governor, a Speaker elected by the Legidative
Council from persons outside its membership, nine elected members representing nine separate
electoral districts, four elected members representing a single, island-wide electoral district, and
the Attorney-General in an ex officio capacity.

The powersof the L egislative Council

7. Subject to the provisions of the Constitution, the Legislative Council regulates its own
proceedings. It may make laws on any subject, which it does in the form of bills which, having
being passed by the Council, are presented to the Governor for his assent. When assented to,
they become ordinances. Though the Governor has the power to refuse assent or to reserve abill
for signification of Her Mgjesty’ s pleasure, in practice most bills are government bills, drafted in
the Attorney-General’ s Chambers and approved by the Executive Council before being
introduced in the Legidlative Council. Formally, al ordinances are subject to disallowance by
the Queen on the advice of the Secretary of State. The United Kingdom Government retains the
right to legislate for the BV by Act of Parliament or by Order in Council.

Par liamentary sessions

8. The maximum life of the Legislative Council isfixed at four years. But the Governor
may dissolveit earlier, after consultation with the Chief Minister, thus paving the way for a
genera election before the expiry of its maximum period. A genera election must be held
within two months of adissolution. There must be at least one session of the Legidative Council
in every year. Prorogation, which isthe way in which a session is terminated when the
Legidative Council is not being dissolved, is effected by the Governor, acting in accordance
with the Chief Minister’s advice.

0. The legal framework for the conduct of electionsis provided for in the Constitution and
in the Elections Act 1994.

10.  Asexplained in paragraph 6 above, the BV is divided into nine electoral districts, each
returning a single member, and one island-wide electoral district returning four members.
Elections are conducted on the “first past the post” basis, that isto say, in each electoral district
the candidate obtaining the most votes (or, in the island-wide electoral district, each of the four
candidates obtaining the most votes) is deemed to have been elected.

11.  Under the Constitution a person is qualified for election as a member of the Legidative
Council if heisaBritish subject aged 21 or over, is deemed to belong to the BVI and is
otherwise qualified as avoter within the BVI. But certain persons, though otherwise qualified in
accordance with these provisions, are expressly disqualified by the Constitution from
membership of the Legislative Council. These include persons who, by virtue of their own act,
have allegiance to any foreign power, or who hold public office, or who are Ministers of
Religion or who have been declared bankrupt or insane.

12.  The Congtitution also sets out the qualifications for voters. A person who is at
least 18 years old, is a British subject and is deemed to belong to the Virgin Islands, and who is
also either domiciled and resident in the BV on the qualifying date or is, on that date, domiciled
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inthe BVI and resident in the United States Virgin Islands is qualified to be registered as a voter.
Again, there are certain specific disqualifications, e.g. because of insanity or because of a current
prison sentence of more than 12 months.

13.  Theregistration of votersis regulated by the Elections Act, 1994, which provides for an
enumeration of voters “in such years as the Governor in Council may appoint on the
recommendation of the Supervisor of Elections’ but also provides for the continuous registration
of voters through the year.

The party system: Government and Opposition

14. TheBVI has several political parties, the principa ones currently being the Virgin
Islands Party, the Concerned Citizens Movement and the United Party. But many candidates for
election to the Legidative Council stand asindependents. The Constitution providesthat, if a
single political party gains amajority of the elected seats in the Council, the Governor isto
appoint as Chief Minister the elected member who is recommended by the majority of the
elected members belonging to that party; if no party gains such amajority or if no such
recommendation is forthcoming, he is to appoint as Chief Minister the elected member of the
Council who, in hisjudgment, is best able to command the support of a majority of the elected
members. The other Ministers (who, together with the Chief Minister, then form the
Government) are appointed by the Governor, on the advice of the Chief Minister, from among
the other elected members of the Council.

15. When a single party has gained a mgjority in the Council, the Government will usually
consist of Ministers drawn from that party alone. But Governments reflecting or supported by a
coalition of more than one party, or one or more parties and one or more independents, are not
uncommon. At the last general election, in February 1995, the Virgin Islands Party won six of
the seats, the Concerned Citizens Movement and the United Party each won two of the seats and
independents won the remaining three seats. As aresult, the Government was formed by the
Virgin Islands Party (VIP) with the support of one of the independents. There was a by-election
in one of the VIP seatsin July 1995 but the VIP retained that seat and was then joined by one of
the other members who had originally been elected as an independent. The current positionis
therefore that the Government is a coalition Government, supported by the seven VIP members
and by one independent (who himself holds the portfolio of Communications Minister).

16.  The Constitution also empowers the Governor to appoint an official Leader of the
Opposition. Heisthe elected member of the Legislative Council who is recommended by the
elected members belonging to the largest party in the Council which is opposed to the
Government or, if no such recommendation is forthcoming or thereis no single party in that
position, the elected member who, in the Governor’s judgment, is best able to command the
support of the elected members who are opposed to the Government. Equal time is given to both
the Government side and the Opposition side in the Legislative Council to express and defend
their views on matters of public interest. The proceedings of the Council are open for the public
to attend and are also broadcast live on the radio.
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B. Thelaw
Thecourts

17.  Thecourts structureinthe BVI consists of aMagistrate’s Court, a High Court and a
Court of Appeal (which form part of the Eastern Caribbean Supreme Court) and the Judicial
Committee of the Privy Council. The BVI falls within the jurisdiction of the Eastern Caribbean
Supreme Court and is served by judges of that Court. The Eastern Caribbean Supreme Court and
its judges serve not only the BVI but al'so a number of independent countries in the Eastern
Caribbean and a number of other British dependent territoriesin the region. There are elaborate
provisions, which form part of the law of all the countries and territories concerned, regulating
the appointment and tenure of office of the judges and ensuring that they are protected from
political interference from any source. So far as concerns the Magistrate and the holders of

other subordinate judicial or quasi-judicial officesinthe BVI (e.g. the local Registrar of the
High Court), the Constitution of the BV requires the Governor, in exercising his powers of
appointment, etc., to consult with the Judicial Services Commission, which isitself established
by the Constitution and which consists of the Chief Justice of the Eastern Caribbean

Supreme Court, another judge of that Court and the Chairman of the Public Service Commission.

Criminal proceedings

18.  Theresponsibility for initiating criminal proceedingsin the BVI is generally exercised by
the police who will, however, refer matters which might involve some difficulty to the
Attorney-Genera’s Chambers for guidance or for the Attorney-General to take over. In some
cases the Attorney-General may himself initiate proceedings.

19.  There arethree categories of criminal offencesin the BVI: thosetriable only on
indictment (that is, before ajudge and jury); those triable summarily only; and those triable
either way (that is, either on indictment or summarily).

20.  Very serious offences, such as murder, manslaughter and rape, are triable only on
indictment. The least serious offences, known as summary offences, are tried by the Magistrate,
who sits without ajury. The offences triable either way can be tried either by the Magistrate or
by ajudge sitting with ajury, depending on the circumstances of the case, the election of the
defendant and the agreement of the prosecution.

21. In addition to trying summary offences (and offences triable either way which it has been
decided should be tried summarily), the Magistrate also sits as a court of preliminary inquiry for
the purpose of deciding whether there are sufficient grounds for committing an accused person to
the High Court for trial on indictment. Where the Magistrate has convicted, after summary tria,
aperson charged with an offence triable either way, he may, if he thinks that a more severe
penalty is called for than he has power to impose, commit that person to the High Court for
sentence.

22.  The Magistrate usually sits in open court to which the public and the media are admitted.
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23.  Casesinvolving persons under 16 years of age are usually heard in the Juvenile Court.
Thisisaspecialy constituted court presided over by a Magistrate who sits with assessors. These
are lay persons appointed by the Governor. The Juvenile Court is different from, and
independent of, the Magistrate’s Court and is held at a different time and may sit in a different
place from the Magistrate’s Court.

Appealsin criminal proceedings

24, Persons convicted in the Magistrate’s Court or the High Court may appeal to the Court of
Appeal against the sentence imposed if they pleaded guilty, or against the conviction or sentence
imposed if they pleaded not guilty. In some cases a further appeal may lie to the Judicial
Committee of the Privy Council, either as of right or with the leave of the Court of Appeal. Itis
always possible for the Judicial Committee to grant special leave to appeal.

Trials

25.  Asisusua in Common Law systems, criminal trials are adversarial in nature. An
accused person is presumed innocent until proved guilty and the prosecution must prove his guilt
beyond reasonable doubt. Though there are no legidlative provisions expressly guaranteeing the
right to afair trial, the procedural and other rules relevant to that right which are applied by the
courtsin the BV are essentially similar to those applied by the courts in the United Kingdom
and in other Common Law jurisdictionsin the Caribbean. As noted above, the superior courts
for the BV are part of the Eastern Caribbean Supreme Coulrt.

Juries

26. In trials by judge and jury, the judge decides questions of law, sums up the evidence for
the jury, instructs the jury on the relevant law, and either discharges the accused or passes
sentence in accordance with the jury’ s verdict. Thejury isthe sole arbiter of facts and decides
whether the prosecution has proved beyond reasonable doubt that the defendant is guilty. If not,
the jury must find him not guilty. Where ajury cannot reach a unanimous verdict, it may be
directed by the judge to bring in amajority verdict.

27. In general, persons between the ages of 21 and 60 years who are qualified to vote are
eligible for jury service. Some particular categories of persons are not eligible. Theseinclude
priests and members of the legal profession.

Coroner’scourts
28. In the BVI, the Magistrate is the Coroner for the Islands. Violent or unnatural deaths,

and sudden deaths where the cause is unknown, are investigated by the Coroner. In some, but
not all, cases the Coroner must summon ajury to assist him.
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Civil proceedings

29.  Civil proceedings take place either in the Magistrate’ s Court or in the High Court. The
jurisdiction of the Magistrate’s Court extends to claim and disputes in which the amount in
dispute does not exceed US$ 20,000.

Appealsin civil proceedings

30.  Anappea may liein civil proceedings from the Magistrate’ s Court or the High Court to
the Court of Appeal. A further appeal may lie from the Court of Appeal to the Judicial
Committee of the Privy Council either as of right or with the leave of the Court of Appeal. Itis
always possible for the Judicial Committee to grant special leave to appeal.

1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

31.  Thebasic means of protecting and enforcing human rightsin the BVI - in addition, that
IS, to the pressure of public opinion through the democratic process - is by invoking the relevant
domestic law and the ordinary courts system, which, as explained above, is independent and
impartial and is protected from political interference.

32.  Under the Common Law system which operatesin the BV, treaties which apply to the
BVI (including human rights treaties) do not themselves have the force of internal law and
cannot be directly invoked before the courts as a source of individual rights, though the courts
will, when possible, construe domestic legislation in such away as to avoid incompatibility with
the United Kingdom’ sinternational legal obligations. The usual method of giving effect to
treaty obligations (when these require some change in existing law or practice) isto enact
specific new legislation - this could be alaw enacted locally or an Order in Council made by the
United Kingdom Government - or to amend existing legislation or to adapt administrative
practices, as the case may require. When thisresultsin the creation or definition of specific legal
rights and these are denied or interfered with (or thereis athreat of such action), aremedy will
be available in the courts through the ordinary procedures of civil litigation, or, in some cases,
through criminal sanctions.

V. INFORMATION AND PUBLICITY

33.  Thetext of the United Nations human rights instruments to which the United Kingdom is
aparty in respect of the BV1 are usually publicized when they become available on the Islands.
The texts may be published in the Official Gazette and in sections of the local press or placed in
the library and in schools. The Government’s Department of Information and Broadcasting
provides publicity on various human rights matters in news or discussion programmes
originating from external sources such as the United Nationsradio in New Y ork.
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Annex IV
CAYMAN ISLANDS
I. LAND AND PEOPLE

1 The Cayman Islands are a dependent territory of the United Kingdom consisting of three
islands: Grand Cayman, Cayman Brac and Little Cayman. The Territory has atotal area of
approximately 260 square kilometres, divided as follows: Grand Cayman, about 195 square
kilometres, Cayman Brac, 39 square kilometres; and Little Cayman, 26 square kilometres.
George Town, the capital of the Territory, islocated on Grand Cayman.

2. According to the results of the census of population and housing conducted in

October 1989, the resident population of the Cayman Islands was 25,355, compared with

16,677 in 1979 when the previous census was taken. Some 13,202 persons, or 52 per cent of the
residents of the Territory, were Caymanians by birth. The census showed that 23,877 persons
(94.2 per cent of the population) reside on Grand Cayman; 1,445 on Cayman Brac and 33 on
Little Cayman. The population of George Town, the capital, is 12,972. The birth rate in 1991
was estimated at 18 per 1,000 and the death rate at 4 per 1,000.

Statistical information

3. Other statistics are asfollows:
Population 25 355
Per capitaincome (1991) US$ 27 280
Gross domestic product (1991) US$ 700 million
Rate of inflation (1992/1993) 2.5 per cent
External debt: net public
sector debt (1991) US$ 21.3 million
Rate of unemployed:
Males 3 per cent
Females 4 per cent
Literacy rate 96 per cent
Percentages of population
by reference to mother tongue N/A
Life expectancy:
Male and females Average 77.1 years
Infant mortality rate:
Males 4 per 1 000
Females 5 per 1000
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Maternal mortality rate N/A
Fertility rate (1992) 371
Percentage of population
under 15 and over 65 years of age 29 per cent
II. GENERAL POLITICAL STRUCTURE
A. System of government
General

4. The Cayman Islands are a British Dependent Territory.

5. The present Constitution of the Cayman Islands is contained in the Cayman Islands
(Constitution) Order 1972, as amended by the Cayman Islands (Constitution) (Amendment)
Order 1984, the Cayman Islands (Constitution) (Amendment) Order 1987, the Cayman Islands
(Constitution) (Amendment) Order 1992 and the Cayman Islands (Constitution) (Amendment)
Order 1993. Copies of these instruments are provided in appendices 1 to 5 respectively.

6. The Constitution provides for amodified form of “Westminster-style” Parliamentary
government, with a Governor (representing the Crown), an Executive Council (substantially
corresponding to the Cabinet) and alargely elected legislature, the Assembly, from which the
Executive Council is drawn and to which it is answerable.

The Executive

7. The Governor, who is the head of the Executive, is appointed by the Queen on the advice
of the Secretary of State for Foreign Affairs of the United Kingdom, to whom he is responsible
for the exercise of those of his functions which the law does not require him to exercise on the
advice of some other authority. In general, however, heisrequired to consult the Executive
Council in the exercise of hisfunctions and to act in accordance with its advice. But heis not
required to consult the Council or to act in accordance with its advice in relation to certain
matters for which he retains direct responsibility (see below) and he may also act contrary to its
advice (if he obtains the approval of the Secretary of State) in cases where he considers thisto be
called for by considerations of public order, public faith or good government.

8. The Executive Council, at whose meetings the Governor usually presides, consists of
three ex officio members (the Chief Secretary, the Attorney-General and the Financia Secretary)
and five other members, styled Ministers, who are elected by the elected members of the
Assembly from among their own number. The Governor retains direct responsibility for
defence, externa affairs, internal security, the police and the public service, exercising this
responsibility, as appropriate, through officials. The Chief Secretary holds the portfolio for
Internal and External Affairs, the Attorney-Genera holds the portfolio for Legal Affairs and the
Financial Secretary holds the portfolio for Finance and Development. The five Ministers are
responsible for other routine government business, each heading a Ministry to which a specific
portfolio is assigned, with the permanent secretaries of the various departments within the
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Ministry implementing ministerial policy and overseeing the administration of these
departments. Currently, the portfolios assigned to Ministers are as follows. Tourism,
Environment and Planning; Community Development, Sports, Y outh Affairs and Culture;
Agriculture, Communications and Works; Education and Aviation; and Health, Drug Abuse
Prevention and Rehabilitation. The Constitution requires Ministersto exercise their individual
responsibilities in accordance with the principle of collective responsibility.

The Legidature

9. The Legidature consists of the three ex officio members (the Chief Secretary, the
Attorney-General and the Financial Secretary), 15 elected members and (if he is not himself one
of the elected members) a Speaker. (The Speaker is chosen by the elected members of the
Assembly either from among their own number or from among persons who are qualified to be
elected members.) Both candidates for elections to the Assembly and persons seeking to be
registered as votersin such elections must possess certain prescribed residence and other
qualifications establishing their close connection with the Cayman Islands. A candidate for
election must have attained the age of 21 years and must not be otherwise disqualified

(e.g. because heis a public officer or is of unsound mind or is serving, or has recently served, a
long term of imprisonment or has been convicted of an offence connected with elections). A
person seeking registration as a voter must have attained the age of 18 years and he, too, must
not be otherwise subject to disqualification (e.g. because he is of unsound mind or because heis
serving along term of imprisonment or because of hisinvolvement in an offence connected with
elections).

10.  For electoral purposes, the Cayman Islands are divided into six electoral districts, each
returning a number of elected members to the Assembly in proportion to its population.
Elections are not contested by political parties as such but in the most recent (1992) general
election, in which there was a record turnout of more than 90 per cent of the Territory’s

10,193 registered voters, 12 of the 15 seats were won by a group of candidates known as the
National Team and 3 were won by independents. (The National Team was opposed to certain
proposed changes to the Constitution which were accordingly not proceeded with when the
Constitution was amended in 1993: see para. 23 below.) There must be a general election to the
Assembly within two months of each occasion when it is dissolved and, if it has not been earlier
dissolved by the Governor, acting on the advice of the Executive Council, each Assembly must
be dissolved at the end of four years from when it first met after the previous general election.
Not more than 12 months may elapse between one session of the Assembly and the next: in
practice, the Assembly isin session much more frequently than that.

11.  The Assembly may make laws on any subject. It exercises this power by passing bills
which are presented to the Governor for his assent. He must then, in accordance with the usual
rules governing the exercise of his functions, either assent to them or refuse his assent or reserve
them for decision by the Secretary of State. There are certain categories of billswhich heis
required to reserve, including bills which appear to discriminate between one community or
religion and another and bills which appear to be inconsistent with treaty obligations. The
Governor has areserved power, exercisable with the prior approval of the Secretary of State, to
compel the passage of legidation (or of legislation in a certain form) through the Assembly if he
considersthat thisis required in the interests of public order, public faith or good government.
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Formally, all laws assented to by the Governor may be disallowed by the Queen on the advice of
the Secretary of State. The United Kingdom Government retains the power to legislate directly
for the Cayman Islands by Act of Parliament or by Order in Council.

12.  Aswdl asdischarging its ordinary legidlative functions, the Assembly exercises a
genera oversight over the activities of the executive Government and could, for example, defeat
it on an issue of confidence or withhold financial provision. In addition, the Assembly appoints
various committees of its members which scrutinize the work of particular government
departments. The public takes a keen interest in the debates of the Assembly, which are widely
reported in the local newspapers and on radio and television.

B. Thelaw
The courts

13.  Thecourts of the Cayman Islands, which are independent of the Executive and the
Legidature and whose judges are not subject to the control or direction of any other person or
authority, consist of the Cayman Islands Court of Appeal, the Grand Court and the subordinate
courts. The principal subordinate courts are the Summary Courts but there are also Juvenile
Courts, to deal with casesinvolving young offenders, and various administrative tribunals
exercising aquasi-judicial jurisdiction. In certain cases an appeal lies from the Court of Appeal
to the Judicial Committee of the Privy Council.

14.  The Court of Appeal comprises aPresident and not less than two Justices of Appeal.
They are appointed by the Governor, on the instructions of the Secretary of State, from among
persons who hold or have held high judicial office in some part of the Commonwealth. The
Constitution protects their independence from political or other interference by providing that a
judge of the Court of Appeal, once appointed, cannot be removed from office during his ordinary
term of office except for proven misconduct or incapacity as established by ajudicia tribunal.

15.  The Grand Court, which has unlimited jurisdiction in both criminal and civil cases,
consists of a Chief Justice and such number of other judges as the law may from time to time
prescribe. The judges of the Grand Court are appointed by the Governor from among persons
who have practised as barristers or solicitors in England, or in some other Commonwealth
country with comparable arrangements, for at least 10 years. The independence of the judges of
the Grand Court from political or other interference is protected by provisions entrenching their
tenure of office, similar to those applying to the judges of the Court of Appeal.

16.  The Summary Courts have jurisdiction to try awide range of minor offences summarily
and also to commit persons for trial by the Grand Court on more serious charges, and they al'so
have alimited civil jurisdiction. A Summary Court consists either of a magistrate (sitting alone
or with one or more Justices of the Peace) or of two or more Justices of the Peace (in which case
itsjurisdiction may be restricted). Magistrates are appointed by the Governor and must be
professionally qualified, i.e. they must have practised as barristers or solicitorsin England, or in
some other Commonwealth country with comparable arrangements, for at least five years.
Justices of the Peace do not have to be professionally qualified and the Governor may appoint
any fit and proper person to be a Justice of the Peace.
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17.  Appeasliein both criminal and civil cases from Summary Courts and Juvenile Courtsto
the Grand Court. The Grand Court also has a general jurisdiction to supervise the proceedings of
subordinate courts and to make such orders, etc. asit considers appropriate for ensuring that
justiceis duly administered by them. Appealslie from the Grand Court to the Court of Appeal
and thence, in certain cases, to the Judicial Committee of the Privy Council.

Administration

18.  Theresponsihility for the administration of the courts system rests effectively with the
Chief Justice. The Attorney-General is primarily responsible for the enforcement of the criminal
law. (Heisaso the Government’s principal legal adviser and has certain functionsin the civil
law as the representative of the Crown (or the public interest).) The Attorney-General is
expressly empowered by the Constitution to institute and undertake criminal proceedings against
any person before any court for any offence, to take over and continue any such proceedings that
have been instituted by any other person or authority and to discontinue any such proceedings
that have been instituted by himself or any other person or authority. In the exercise of these
powers he is not subject to direction or control from anybody else and, in order to insulate him
from political interference, the Constitution protects his tenure of officein the same way as it
protects the tenure of office of judges of the Court of Appeal and the Grand Court.

Police and prisons

19.  Asnoted above, responsibility for the policeis reserved to the Governor, but it is
discharged, together with responsibility for prisons, as part of the Chief Secretary’s portfolio.
Probation services, together with other social services, fall within the portfolio of the Minister
for Community Development, Sports, Y outh Affairs and Culture. The crimeratein the
Cayman Islandsis very low by international standards.

1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

20.  Thebasic means (in addition to the pressure of public opinion through the democratic
process) of protecting and enforcing human rights in the Cayman Islands is by invoking the
relevant domestic law and the ordinary courts system which, as explained above, isindependent
and impartial and is protected from political interference.

21.  Under the Common Law system which operatesin the Cayman Islands, treaties which
apply to the Cayman Islands (including human rights treaties) do not themselves have the force
of internal law and cannot be directly invoked before the courts as a source of individual rights,
though the courts will, when possible, construe domestic legislation in such away asto avoid
incompatibility with the United Kingdom’ s international legal obligations. The usual method of
giving effect to treaty obligations (when these require some change in existing law or practice)
isto enact specific new legislation or to amend existing legislation or to adapt existing
administrative practices, as the case may require. (Legislation for this purposein the

Cayman Islands might take the form of alaw enacted by the Assembly or it might take the
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form of an Order in Council made by the United Kingdom Government applicable to a number
of dependent territories, e.g. the Criminal Justice Act 1988 (Torture) (Overseas Territories)
Order 1988, which gave effect to the United Nations Convention against Torture, etc. in the
territories to which it applied, including the Cayman Islands.) Where this process resultsin the
creation or definition of specific legal rights and these are denied or interfered with (or thisis
threatened), aremedy will be available in the courts by way of the ordinary procedures of civil
litigation or, in some cases, by way of criminal sanctions.

22. A person in the Cayman Islands who needs legal advice or legal representation in the
protection or enforcement of his rights but who lacks the financial means to procure it himself
can obtain free assistance, i.e. the cost of such advice or representation will be borne by public
funds. Thislegal aid isavailablein all cases before the Grand Court and in the more serious
criminal cases before the Summary Courts.

23.  There havein recent years been proposals to introduce into the Constitution of the
Cayman Idlands a“Bill of Rights’, similar to those in the Constitutions of a number of other
British dependent territories, which would set out and define, and expressly make legally
enforceable, the fundamental human rights and freedoms of the individual. The most recent
proposals to that effect, which it had been assumed commanded substantial support, became,
however, an issue in the general elections which took place in 1992 when they were opposed
(because of certain aspects of them) by the National Team whose candidates then won an
overwhelming mgjority of the seats in the Assembly (see para. 10 above). Those particular
proposals could therefore not be proceeded with and the provisions in question were not
included, as had been originally envisaged, in the amendments to the Constitution which were
made in 1993. But the general proposal to introduce an enforceable Bill of Rights into the
Constitution remains under active consideration and a committee of the Assembly has been
appointed to examine how it may best be taken further.

24.  One amendment to the Constitution which was, however, made in 1993 was the
incorporation of provision for the office of Complaints Commissioner (i.e. asort of
Ombudsman). The details of the functions, jurisdiction and powers of the Complaints
Commissioner areto be spelled out in alaw to be enacted by the Assembly and such alaw is
now in the course of preparation.

V. INFORMATION AND PUBLICITY

25.  The Government of the United Kingdom publishes, through Her Majesty’ s Stationery
Office, the text of United Nations human rights instruments to which the United Kingdom isa
party. Those instruments which aso affect the Cayman Islands are published by the Cayman
Islands Government Information Services, through the Government publication The Official
Gazette. The Cayman Islands Government prepares the initial drafts of reports for submission
by the United Kingdom Government to the bodies established under the various United Nations
human rights instruments to monitor State party compliance with treaty obligations.
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Annex V
FALKLAND ISLANDS
I. LAND AND PEOPLE

1. Situated in the South Atlantic, the Falkland Islands lie about 772 kms (480 miles)
north-east of Cape Horn and about 480 kms (300 miles) distant from the nearest point on the
South American mainland. They consist of about 200 islands, the largest being East Falkland
and West Falkland, and their total land areais some 12,173 square kms (4,700 square miles).

2. Background statistical information, using the most up-to-date figures available, is as
follows:

Per capitaincome £18859 ) Official figuresto calculate GNP and
) per capitaincome are not available.

) However, GNP is estimated to have
)
)

Gross national been £40 million in 1992

product £40 m.

Rate of inflation 0.89 per cent (1992/93)
External debt £104 283

Rate of

unemployment No statistics available

Literacy rate 99.5 per cent

Population 2121 (1991 census)
Percentage of

population speaking

English as mother

tongue 99 per cent

Life expectancy

Infant mortality
rate

Birth rate

Figures not available

No infant deaths recorded in last five years

13 per 1 000
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Mortality rate 10 per 1 000
Maternal mortality No maternal deathsin last five years
rate
Fertility rate 56 per 1,000
Percentage of
popul ation:
Under 15 yearsold Males under 15 10.1 per cent
Females under 15 9.8 per cent
Over 65 yearsold Males 4.9 per cent
Females 3.9 per cent
Percentage of Rural 22.5 per cent (males 57 per cent,
population females 43 per cent)
77.5 per cent (males 52.3 per cent,
Urban females 47.7 per cent)
Percentage of 23.3 per cent (including never married
househol ds headed (6.5 per cent), married (5.8 per cent),
by women widowed (7 per cent) and divorced
(4 per cent))

(Most figures provided by Falkland Islands Government and the Report of the 1991
Census.)

3. The population is almost exclusively of British birth or descent and many can trace their
originsin the territory back to the nineteenth century.

[I. GENERAL POLITICAL STRUCTURE
A. System of gover nment
Government
4. The Falkland Islands is a British Dependent Territory.

5. The present Constitution, which came into force on 3 October 1985, is contained in
Schedule 1 to the Falkland Islands Constitution Order 1985. A copy is provided as appendix 1.

6. Chapter | of the Constitution, which is discussed in more detail in part 111 below, contains
provisions which guarantee the fundamental rights and freedoms of the individual. The
preamble to that chapter recites the right of all peoples to self-determination.
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7. The main features of the Constitution, apart from chapter |, are asfollows:

@ The Governor is appointed by the Queen on the advice of the United Kingdom
Secretary of State for Foreign and Commonwealth Affairs, to whom heisresponsible.
Executive authority is vested in the Governor but he is obliged to consult the Executive Council
in the exercise of hisfunctions, except in certain specified cases. The Governor is entitled to act
against the advice of the Executive Council but, when he does, he must give areport, including
his reasons for so doing, to the Secretary of State. The Executive Council consists of the Chief
Executive and Financial Secretary, ex officio, and three elected members elected annually by the
eight elected members of the Legidlative Council from among their own number. The Governor
summons meetings of the Executive Council and normally presides. The Governor appoints,
removes and exercised disciplinary control over public officers but the Constitution provides that
in doing so he shall consult such persons or authority as may be prescribed by ordinance. (No
ordinance has so far been promulgated for this purpose but the Governor’s powers are in fact
exercised on the recommendations of informally constituted boards and committees established
to advise him in such matters.)

(b) The Legidative Council for the Falkland Islands consists of eight elected
members (who aone can vote on matters coming before it) and two ex officio members
(the Chief Executive and Financial Secretary), but the Constitution provides that the
Attorney-General has the right to take part in the proceedings of the Legislative Council (but
not to vote) with the consent of the person presiding. The Governor is not a member of the
Legidative Council but he, or in his absence another member of the Legislative Council
appointed by the Governor, presides over its deliberations. The Governor “with the advice and
consent of the Legidative Council” may make laws for the peace, order and good government of
the Falkland Islands. Proposed laws are presented to the Legidlative Council in the form of bills
which, if passed by the Legidative Council, are presented for assent. The rules asto the
enactment of laws are set out in Annex A to the Constitution. Laws are usually assented to by
the Governor but in rare cases assent will be by the Queen through a Secretary of State.
Paragraph 5 of Annex A to the Constitution prohibits the Governor from assenting to certain
kinds of bills unless the bill contains a clause suspending the operation of the law “until the
signification of Her Mgesty’ s pleasure thereon”. Once abill is assented to, it becomes law as an
Ordinance but any Ordinance to which the Governor has given his assent “may be disallowed by
Her Majesty through a Secretary of State”. So far asis known, no Falkland Islands Ordinance
has been disallowed for over ahundred years. The Governor has a power under section 49 of the
Constitution, notwithstanding that a bill has not been passed in the form it was introduced, or at
all, to declare that the bill isto have effect asif it had been passed by the Legidative Council
either in the form it was introduced in the Legislative Council or with such amendments that
have been moved or proposed in the Council as the Governor thinks fit, and the Governor can
assent to the bill in that form. The Governor cannot, however, exercise these special powers
without prior instructions from the Secretary of State unlessin his judgment the matter is so
urgent that it is necessary for him to do so before having consulted the Secretary of State.
The United Kingdom Government has retained the right to make laws for the Falkland 1slands
and, in exercise of its power to do so, frequently makes laws applying to the Falkland Islands
relating to international matters, such as obligations under atreaty or convention applied by the
United Kingdom Government to the Falkland Islands. The Governor convenes the sessions of
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the Legidative Council which must be held at least every 12 months. In practice, it meets, on
average, four timesayear. Any member may introduce bills or propose motions, and these may
be passed by a simple majority. But bills or motions may not be proceeded with (and petitions
may not be received) without the endorsement of the Governor if they would involve increasesin
taxes or public expenditure or the alteration of the salary, alowances or conditions of service
(including pension rights) of public officers.

(© The Legidative Council must be dissolved no later than four years after the
previous general election but the Governor has the power to dissolve it earlier. There must be a
genera election within 70 days of adissolution. Inthe event of a seat becoming vacant
between general elections, a by-election (casua election) for the vacant seat takes place. An
Electoral Ordinance was enacted in 1988; and it, and the provisions of the Constitution, govern
elections of members of the Legislative Council. The Falkland Islands are divided into two
constituencies: the town of Stanley and its neighbourhood, which make up the Stanley
Constituency; and the rest of the country, which makes up the Camp Constituency. There are
four elected members for each constituency and only persons who are registered as electors and
are of the age of 21 years or more are entitled to stand for election. Of course, only persons who
are registered as electors may vote at elections. The persons qualified to be registered as el ectors
are persons who are Commonwealth citizens over the age of 18 years of age and who satisfy the
residence qualifications. A Commonwealth citizen who was born in the Falkland Islands must
have been resident in the Falkland Islands for the period of 12 months preceding the qualifying
date for preparation of theregister. A Commonwealth citizen not born in the Falkland 1slands
must have been resident in the Falkland Islands for five years immediately preceding the
qualifying date. The qualifying dateis 15 May in each year and, as the Constitution alows,
“resident” is defined by the Electoral Ordinance 1988. The definition allows absences for
business purposes, for holidays or for educational purposes (among other things) to be counted,
subject to conditions, towards the qualifying period.

(d) The most recent general election was held on 14 October 1993 when 17
candidates offered themselves for the four Stanley seats and eight for the four Camp seats. All
were independents.

(e Thejudicial and legal system is described in more detail below. Provisions
relating to the Supreme Court and Court of Appeal, including provisions regulating the
appointment and the security of tenure of office of judges, are contained in chapter V111 of the
Constitution.

Religion

8. Freedom of religion is expressly protected by section 9 of the Constitution.

History

9. Early settlement followed the taking of formal possession of West Falkland and “all the

neighbouring islands’, by Commodore John Byron in the name of the British Government in
January 1765. An expedition led by Captain McBride established a settlement at Port Egmont
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on 8 January 1766. Apart from a period between June 1770 and January 1771, British
occupation continued until 1774. British settlement and administration has been continuous
since 1833, apart from a brief interruption when Argentinaillegally occupied the Islands during
April, May and June 1982.

10.  Settlersand fresh capital were gradually attracted to the Islands. The Falkland Islands
Company, which was incorporated by charter in 1851, acquired extensive tracts of land
throughout the Islands. The centre of government was moved to Stanley in 1844 and the first
legislative council set up in 1845. Settlers played an important part in its deliberations.

11.  Theearly industry of the territory was the exploitation, mainly for their hides, of the wild
cattle running freely over East Falkland. These wild cattle were descended from cattle
introduced in the previous century. They were the property of the Crown and their slaughter was
subject to licences issued by the Governor.

12. In 1842 Governor Moody suggested that sheep could be raised, and commercial sheep
farming was first attempted on East Falkland where, by the year 1860, a considerable number
were being run. During the succeeding decade a start was a'so made on West Falkland.
Between the years 1870 and 1880 a change from cattle to sheep ranching took place and
subsequently all of the wild cattle were killed off.

13. A period of steady prosperity followed and in 1885 the territory became self-supporting.
Wireless communication with the outside world was opened in 1912. During the first quarter of
the twentieth century, Stanley became a minor ship-repairing port and coaling station. By

the 1930s the permanent population had increased to 2,500.

14.  During the two world wars the Falkland Islands Company and other absentee farm
landlords consolidated their hold over the local economy - reinvesting little. The economy
stagnated and in the 1950s and 1960s emigration increased. Talks between the United Kingdom
and Argentina about sovereignty continued during the 1960s, and in 1971 a communications
agreement was signed between the Argentine and British Governments. For the following

10 yearsthe only air link with the outside world was via the Argentine city of Commodoro
Rivadavia. The Islands became increasingly dependent upon Argentina for outside supplies -
especialy oil. But Islanders adamantly refused to become part of Argentina.

15.  The Fakland Islands were invaded and illegally occupied by Argentine military forces
on 2 April 1982. A British task force was immediately despatched and, following a conflict in
which over 1,000 British and Argentine lives were lost, the Argentine forces surrendered

on 14 June 1982.

16.  Since 1982 the pace of development on the Islands has accelerated: first, with British
grant aid to assist in development and rehabilitation after the 1982 conflict; and then, after 1986,
financed from income from the sale of fishing licences - mainly for catching illex squid.

(The 1993/94 income from the sale of fishing licences was approximately, 20 million). A new
hospital, a new senior school, community leisure and sports facilities, port facilities, a new
international airport, a modern telecommunications system and new roads and houses have all
been built with funds provided by the British and Falkland 1slands Governments.
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17.  After 1982 the Falkland Islands Company sold all its West Falkland farms into private
local ownership. Its holdingsin East Falklands (amounting to some 900,000 acres) were
purchased by the Falkland Islands Government in May 1991. Over 95 per cent of the total land
areais now owned by residents of the Falkland Islands.

B. Thelaw
Administration

18.  The courts structure consists of the Summary Court, the Magistrate’ s Court, the Supreme
Court, the Court of Appeal and the Judicial Committee of the Privy Council and also a Coroner’s
Court. Their composition and jurisdiction are described in more detail below.

19. TheFalkland Islandsjudiciary are entirely independent of the Government and are not
subject to direction or control from the Executive or members of the Islands Legidative Council.
The tenure of office, and thus the independence, of the President and Justices of the Court of
Appeal and the Chief Justiceis expressly entrenched in the Constitution. Responsibility for the
administration of justice rests, effectively, with the Chief Justice for the Islands who is appointed
by the Governor on instructions from the Secretary of State for Foreign and Commonwealth
Affairs and isremovable, during his ordinary term of office, only for proven misconduct or
incapacity as established by ajudicial tribunal. He must be a person who is or has been ajudge
of a court having unlimited jurisdiction in civil and criminal mattersin some part of the
Commonwealth or in the Republic of Ireland or who has been qualified for at least 10 yearsto
practise before such a court.

20.  Thecurrent Chief Justice resides in England and visits the Islands as and when necessary.
The principal resident judicial figureisthe Senior Magistrate (see para. 21 below). There are
also Justices of the Peace in the Islands who are appointed by the Governor primarily upon the
recommendation of the Senior Magistrate and Chief Justice.

21.  The Senior Magistrate is appointed by the Governor after consulting the Chief Justice.
Heis also, by virtue of his office, Coroner for the Islands and is responsible for the Coroner’s
Court. Heisrequired by legidlation to be an experienced lawyer who is entitled to practise asan
advocate or asa solicitor in acourt having unlimited jurisdiction in civil and crimina mattersin
some part of the Commonwealth or in the Republic of Ireland and to have been so entitled for at
least five years.

22.  The Governor isresponsible for the police and the Islands’ prison. Heisassisted in this
by a Police Advisory Committee whose members include representatives of the community and
which advises upon policy issues relating to the policing of the Islands. Thereisaso a Board of
Visiting Justices, comprising three Justices of the Peace, who are obliged, at least four timesin
each year, to visit and inspect the prison and receive complaints from prisoners. The Board must
report its findings to the Governor.

23.  The Constitution establishes an Advisory Committee on the Prerogative of Mercy.
(Thisisthe power, which is vested in the Governor on behalf of the Queen, to pardon a person
convicted of acrime or to remit all or part of a sentence imposed by a court.) The Committee's
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membership includes two members of the Islands’ Legidlative Council. The Governor must
consult the Committee in every case where the exercise of the Prerogative of Mercy isbeing
considered.

24.  The Attorney-General and a Senior Crown Counsel are the Government’s adviserson all
legal issues which affect the Falkland Islands and they represent the Government in legal cases.
Both are required to be lawyers of several years' experience. As the representative of the Crown
(or the public interest), the Attorney-General exercises various civil law functions and has the
ultimate responsibility for enforcing the criminal law and, under the Constitution, he has the
power to institute or discontinue al types of criminal proceedings. In the exercise of that power,
he is not subject to the direction or control of any other person or authority. The Senior Crown
Counsel deputizes for the Attorney-General and administers the Government’slegal aid scheme
on his behalf.

25.  Administration of al courtsin the Islandsis the responsibility of the Chief Justice,
assisted by the Senior Magistrate. A Registrar Genera acts as Registrar or Clerk to the Courts
and has responsibility for the registration of deeds affecting land, trade marks, companies, etc.

Criminal proceedings

26.  Criminal proceedings are normally instituted by the police in accordance with guidelines
established by the Attorney-General. Under those guidelines, complex or difficult cases are
referred to the Attorney-General for consideration as to whether any proceedings should be
brought. Additionally, where prosecutions have been started without reference to him, the
Attorney-General may review the decision taken by the police to commence proceedings and, in
appropriate circumstances, may discontinue those proceedings or direct that other charges are
brought. The police may issue cautions in certain cases instead of prosecuting. A private person
may also institute criminal proceedings but thisis subject to the power vested in the
Attorney-General to take over and review or discontinue such proceedings. Private prosecutions
areinfact rare.

27. Criminal proceedings before the Summary Court and the Magistrate’s Court are normally
conducted by the Chief Police Officer or the Police Inspector. However, proceedingsin the
Supreme Court (and certain offences in the Summary Court and Magistrate’ s Court, most
notably those committed under the law relating to fishing in the waters around the Islands) are
conducted by the Senior Crown Counsel or the Attorney-General in person.

28.  Thereare, in effect, two categories of criminal offences: those triable only on indictment,
i.e. by the Supreme Court, presided over by the Chief Justice (or an acting judge) sitting with a
jury; and all other offences. The offences which are triable only on indictment are the more
serious ones, such as murder, manslaughter and rape. Other offences are usually tried summarily
either by the Summary Court or by the Magistrate’s Court. These are also the courts of
committal to the Supreme Court when an accused person is charged with an offence which is
triable only on indictment or when it is decided that he ought in any event to be so tried.
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In addition, the Summary Court and the Magistrate’ s Court have the power in certain
circumstances to order that a person whom they have convicted summarily, but in respect of
whom they consider that their sentencing powers are inadequate, should be committed to the
Supreme Court for sentence.

29.  All criminal courtsin the Islands usually sit in open court to which the public and the
media are admitted. There are special rules of practice and procedure relating to casesinvolving
persons under 18 years of age. These cases may be heard before the Magistrate’ s Court or the
Summary Court. However, sittings of these courts when dealing with cases of this type are
arranged for different times from sittings involving adult defendants. Directions are usually
issued to exclude members of the public from attending and media reports may not identify any
person under 18 years of age who is appearing either as a defendant or awitness. Where a
person under 18 years of age is charged jointly with someone of 18 years of age or over, the case
is heard at an ordinary sitting of the relevant court but reporting restrictions may be imposed.

Criminal courts
30. There are three courts which sit in the Islands to deal with criminal matters;

@ Summary Court

This court, which is established by an Ordinance, consists of one or more (in practice
usually three) Justices of the Peace sitting to hear any matters which they are by law empowered
to hear. Justices of the Peace are lay persons appointed as described in paragraph 20. There are
usually about 21 lay justicesin the Islands. The jurisdiction of the Summary Court islimited
except where the court consists of two or more justices when it may exercise most of the
jurisdiction of the Magistrate’ s Court which is described below.

(b) Magistrate’s Court

The Magistrate’ s Court is also established by an Ordinance. It isheld by the Senior
Magistrate. The court hasjurisdiction to deal with all offences except those which are triable
only on indictment. The vast majority of criminal proceedings are dealt with before this court
which has wide sentencing powers.

(© Supreme Court

The Supreme Court is established by the Constitution. It has unlimited jurisdiction to
hear and determine any criminal proceedings. The court consists of the Chief Justice or an
acting judge (usually the Senior Magistrate). An acting judge is appointed by the Governor after
consultation with the Chief Justice. As explained above, the court deals with the offences which
are to betried on indictment and with the sentencing of offenders committed for sentence by the
Summary Court or the Magistrate’s Court. It also hears appeals from either the Summary Court
or the Magistrate’ s Court.
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Appealsin criminal cases

31. A person convicted by the Summary Court or the Magistrate' s Court may appeal to the
Supreme Court against his sentence if he pleaded guilty or against both his conviction and his
sentence if he pleaded not guilty. The Chief Justice may also, in certain cases and of his own
motion, call for and review the record of any proceedings in the Summary Court or the
Magistrate's Court to satisfy himself as to the correctness of the proceedings and of any sentence
passed. Appeals from the Supreme Court, against conviction or sentence, lie to the Court of
Appeal for the Falkland Islands (see below). In certain cases a further appeal lies from the Court
of Appeal to the Judicial Committee of the Privy Council.

32. Like the Supreme Court, the Court of Appeal for the Falkland Islands is established by
the Constitution. It consists of a President and at least two Justices of Appeal, all of whom are
appointed in the same manner as the Chief Justice and must be similarly qualified. The
constitutional protection for the Chief Justice's security of tenure of office (see para. 19 above)
applies to the members of the Court of Appeal also. The Chief Justiceisalso an ex officio
member of the Court of Appeal except of course, when it is considering an appeal from one of
his own decisions.

Trials

33.  Asinthe United Kingdom and asis usual in Common Law systems, criminal trials are
“adversarial” in nature. An accused person is presumed innocent until proved guilty and the
prosecution must prove his guilt beyond reasonable doubt. The rights of accused personsto a
fair trial, with all the necessary procedural and other safeguards, are guaranteed by section 13 of
the Constitution which substantially corresponds to articles 14 and 15 of the International
Covenant on Civil and Poalitical Rights. Section 3 of the Constitution sets out the safeguards for
persons in custody and specifically for those detained in connection with possible criminal
proceedings. A machinery for enforcing these provisionsis provided by section 16 of the
Constitution (see para. 44 below.) In conformity with the foregoing, a defendant has the right to
consult with and be represented by alegal adviser and he may be granted financial assistance,
from alegal aid scheme run by the Government, to meet his costs. The prosecution usually
informs the defence of the nature of any evidence which the prosecution is likely to adduce and
also of witnesses whose evidence may be relevant but whom the prosecution does not propose to
cal. If, at the instance of either the defence or the prosecution, the court finds the defendant
unfit to plead, by reason of his mental condition, he may be admitted to secure accommodation
at the Islands Hospital .

34.  Criminal trials normally follow the procedure adopted by criminal courtsin England and
Wales. Asnoted above, trials are normally in open court. The rules of evidence are rigorously
applied and, if evidence isimproperly admitted, a conviction may be quashed on appeal.

During the trial, and as required by the Constitution, the defendant has the right to hear and
cross-examine witnesses for the prosecution, normally through alawyer. The defence has the
right to the last speech at the trial. The defendant cannot be questioned without consenting to be
sworn as awitness in his own defence. When he does testify, cross-examination about his
character or other conduct not relating to the offence charged may be made only in exceptional
circumstances. generally the prosecution may not introduce such evidence.
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Jury trials

35.  Thevast mgjority of casesin the Islands are dealt with summarily - i.e. without ajury.
Offences which are tried on indictment in the Supreme Court are tried by ajudge and jury.
Where thereis ajury, the judge decides questions of law, sums up the evidence for the jury and
instructsit on the relevant law. It isthen for the jury to decide whether the prosecution has
proved beyond reasonable doubt that the defendant is guilty. If not, it must find him not guilty.
In the Falkland Islands, verdicts of the jury must be unanimous. If the jury returns a verdict of
“not guilty”, the prosecution has no right of appeal and the defendant is acquitted by the judge
and cannot be tried again for the same offence. In the event of a*“guilty” verdict, the defendant
is sentenced and has aright of appeal to the appropriate court.

36. A juryiscompletely independent of thejudiciary and it isacriminal offence to interfere
with ajury once it has been sworn.

37.  Both the prosecution and the defence have the right to challenge up to six jurorsin
certain cases without giving any reason. Both the prosecution and the defence may challenge
any other potential juror by giving reasons for believing that heislikely to be biased.

38.  Persons between the ages of 21 and 60 years whose names appear on the electoral
register for the Islands, with certain exceptions, are liable for jury service. They are chosen for
such service at random. Certain persons (such as members of the judiciary, other members of
the legal profession, priests and police officers) are exempt from jury service. Persons convicted
of serious crime are disqualified from jury service.

Coroner’sCourt

39.  The Senior Magistrate is the Coroner for the Islands by virtue of hisoffice. In his
absence, the Attorney-General or a person acting as Attorney-General may sit asa Coroner. Itis
the duty of the Coroner to investigate violent and unnatural deaths or sudden deaths where the
cause isunknown. The deaths are normally reported to the Coroner by doctors or the police.

If the death is sudden and the cause unknown, the Coroner need not hold an inquest if, after a
post-mortem examination has been made, he is satisfied that the death was due to natural causes.
Where thereis reason to believe that the deceased died a violent or unnatural death or died in
prison or in other specified circumstances, the Coroner must hold an inquest and it is the duty of
the Coroner’s Court to establish how, when and where the deceased died. A Coroner may sit
alone or, in certain circumstances (e.g. where death occurs in police custody), with ajury.

Civil proceedings

40.  The same three courts which exercise criminal jurisdiction in the first instance also have
jurisdiction to deal with civil matters.
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(@ Summary Court

The Summary Court, when consisting of two or more Justices of the Peace, has a limited
civil jurisdiction but, in practice, most civil proceedings are commenced in the
Magistrate’s Court unless the law requires that they be commenced in the Supreme
Court. The Summary Court has specific jurisdiction to deal with proceedings involving
disputes between employers and employees.

(b) Magistrate’s Court

The Magistrate’ s Court has jurisdiction to deal with awide range of civil matters.
Actions founded upon contract and tort, trust and mortgage cases, and actions for the
recovery of land may all be dealt with in the Magistrate’s Court. In most cases, clams
must not exceed the statutory limit (currently £50,000). However, proceedings may be
pursued in the Magistrate’ s Court even where the amount exceeds the statutory limit if
the parties agree.

(© Supreme Court

The Supreme Court has unlimited jurisdiction to hear and determine any civil
proceedings. Aswell as dealing with those matters where the amount claimed is above
the statutory limit, it exercises exclusive jurisdiction in admiralty matters and in cases
relating to defamation, divorce, wardship and proceedings for judicial review.

41.  All courts normally hear civil matters without the assistance of ajury. However, there
are circumstances in which the court may, exceptionally, order atria with ajury.

Appealsin Civil Cases

42.  Appeasin civil cases from both the Summary Court and the Magistrate’s Court lie to the
Supreme Court. Appeals from the Supreme Court lie to the Court of Appeal for the Falkland
Islands and from that court to the Judicial Committee of the Privy Council.

1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

A. Authorities having jurisdiction affecting human rights

43.  Chapter | of the Consgtitution (sects. 1-17) provides the basic legal framework for
ensuring the protection of the fundamental rights and freedoms of every person in the

Falkland Islands. This chapter, in sections 1 to 15, contains legally enforceable provisions
ensuring protection of the right to life, protection of the right of personal liberty, protection from
slavery and forced labour, protection from inhuman treatment, protection of freedom of
movement, protection from deprivation of property, protection from arbitrary search or entry,
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protection of freedom of conscience, protection of freedom of expression including the freedom
of the press, protection of freedom of assembly and association, and protection from
discrimination on the grounds of race, sex, etc., and also ensuring the protection of the law
(which coverstheright to afair trial, and al related safeguards, in both criminal and civil
matters).

44.  Section 16 of the Constitution confers on any person who aleges that any of the
provisions of sections 1 to 15 has been, isbeing or is likely to be contravened in relation to him
(or, in the case of aperson who is detained, on any other person who also alleges such a
contravention in relation to the detained person) the right to make direct application to the
Supreme Court for redress. Under section 16 the Supreme Court has power to hear and
determine any such application and to make such declarations and orders, issue such writs and
give such directions as it may consider appropriate for the purpose of enforcing or securing the
enforcement of the relevant provisions. Moreover, if aquestion as to the contravention of any of
the provisions of sections 1 to 15 arises in any subordinate court, that court may (and must if any
party so requests) refer it for determination to the Supreme Court and must then dispose of the
case in accordance with that determination. An appeal lies as of right to the Court of Appeal
(and thence, with the leave of the Court of Appeal, to the Judicial Committee of the Privy
Council) from any decision of the Supreme Court under section 16.

45, In addition to the specific right of action given under section 16 of the Constitution, many
infringements of the fundamental rights and freedoms protected by the Constitution will found
alternative causes of action in the courts. Section 16 expressly does not prejudice these other
remedies. For example, a person unlawfully deprived of his personal liberty may bring, or have
brought on his behalf, civil proceedings to secure his release (by making application for awrit of
habeas corpus). In addition, he may bring an action for damages for false imprisonment,
wrongful arrest, or assault or for other violations of his civil rights, depending on the facts.

B. Remedies, compensation and rehabilitation

46.  Thereisno provision in Falkland Islands law expressly conferring aright to
compensation or rehabilitation on the victim of a human rights violation. However, as noted
above, such a person, in addition to his ability in all casesto secure relief under section 16 of the
Constitution, may have a number of remedies available to him under the ordinary law by virtue
of which he could obtain damages for the infringement of his ordinary civil rights.

Legal aid

47.  Alega aid schemeisavailable in the Islands whereby a person in need of legal advice or
legal representation in court may have hislegal costs paid out of public funds. Moniesfor the
scheme are approved at the commencement of each financial year. The scheme is administered
by the Government’s Senior Crown Counsel on behalf of the Attorney-General.

48. Eligibility for assistance under the scheme depends upon the level of the applicant’s
income and the value of his personal assets (excluding his principal private dwelling house).
Once an applicant is eligible under the scheme, heis covered for legal expenses up to specified
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limits in connection with many legal issues including aleged denials or infringements of
fundamental rights and freedoms. The specified limits may be extended by agreement with the
Attorney-General.

Compensation for wrongful convictiongdetentions and for victims of crimes

49.  There are no statutory schemes established in the Islands covering the payment of
compensation to persons who have been wrongfully convicted or detained or to victims of crime.
However, there would be civil remedies available in many such cases and the courts have
statutory power to make compensation ordersin appropriate criminal cases.

General

50. In the circumstances of the Falkland Islands, there are, in fact, very few recorded
instances of serious violent crime. Persons who are accused of offences but have not been
convicted are, subject to certain exceptions, automatically granted bail in accordance with
section 81 of the Criminal Justice Ordinance 1989 and, in practice, it is extremely unusual for
any unconvicted defendant in criminal proceedings to be held in custody. Practical
considerations such as these have so far made it unknown for anybody to choose to commence
proceedings based on breach of constitutionally protected rights and freedoms.

C. Consgtitutional protection of human rights: derogations, etc.

51.  Asexplained in paragraph 43 above, chapter | of the Constitution of the Falkland Islands
guarantees and protects the fundamental rights and freedoms of the individual. This chapter
derives directly from the European Convention on Human Rights and ultimately from the
Universal Declaration of Human Rights. The rights and freedoms specified in it are subject only
to the limitations which are also specified and which are designed to ensure that the enjoyment
of hisrights and freedoms by any individual does not prejudice the rights and freedoms of others
or the public interest. Section 14 of the Constitution permits a law to authorize measures to be
taken which derogate from certain specified provisions of chapter | during a period of public
emergency but only to the extent that those measures are reasonably justifiable for dealing with
the situation that then exists. Whether the measures actually taken are so justifiable is a question
that can ultimately be determined by the courts.

D. Effect of human rightsinstrumentsin national law

52.  Under the Common Law system which operatesin the Falkland Islands, treaties which
apply to the Islands (including human rights treaties) do not themselves have the force of

internal law and cannot be directly invoked before the courts as a source of individual rights,
though the courts will, when possible, construe domestic legislation in such away asto avoid
incompatibility with the United Kingdom’ s international legal obligations. The usual method of
giving effect to treaty obligations (when these require some change in existing law or practice) is
to enact specific new legidlation - this could be by an ordinance enacted locally or by an order

in council made by the United Kingdom Government - or to amend existing legislation or to
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adapt existing administrative practices, as the case may require. Wherethisresultsin the
creation or definition of specific legal rights and these are denied or interfered with (or thereisa
threat of such action), aremedy will be available in the courts through the ordinary procedures of
civil litigation or, in some cases, by criminal sanctions.

IV. INFORMATION AND PUBLICITY

53.  Thetextsof United Nations human rights instruments to which the United Kingdom
Government is a party in respect of the Falkland Islands are available in the Islands and persons
who request copies can obtain them through either Government House (the Governor’s office) or
the Attorney-General’s Chambers. At the current time, consideration is being given to the
preparation and publication of a public information paper to raise public awareness of human
rights instruments applicable to the Islands.
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Annex VI
GIBRALTAR
I. LAND AND PEOPLE

1. Gibraltar isa narrow peninsula extending southward at the southernmost tip of Western
Europe and overlooking the Straits of Gibraltar, the North African coast and Spain. A main
feature of Gibraltar isthe Rock which runs from north to south for alength of nearly three miles.
It isthree quarters of amile wide and has atotal area of 23 square miles. The highest point

is 1,396 ft. above sealevel. Thetotal civilian population of Gibraltar is approximately 30,000, of
whom just over 20,000 are native Gibraltarians. English isthe officia language but most
Gibraltarians are fluent in English and Spanish.

2. Background statistical information, using the most up-to-date figures available, is as
follows:

Per capitaincome
Gross national product
Rate of inflation
Externa debt

Rate of unemployment
Literacy rate
Population

Percentage of population speaking
English as mother tongue

Life expectancy

Infant mortality rate
Maternal mortality rate
Fertility rate

Percentage of population under 15
and over 65 years of age

£10 620

£278 million

1.7 per cent (1993-1994)

Net public sector debt 23.8 million (1991-1992)
14 per cent

Not available - assumed to be nearly 100 per cent

28 074 (Census of Gibraltar October 1991)

90 per cent

Males 73.4(1991)

Females 80.4 (1991)

5.7 per 1 000

Not available

Not available

Males underl5 - 11.28 per cent
Females under 15 - 10.1 per cent
Males over 65 - 4.8 per cent

Females over 65
(1990)

- 8.0 per cent
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Percentage of population in rural
areas and in urban areas Not applicable

Percentage of households
headed by women Not available

II. GENERAL POLITICAL STRUCTURE
A. System of gover nment
3. Gibraltar is a British Dependent Territory.

4. The Gibraltar Constitution came into force in August 1969 and is contained in the
Gibraltar Constitution Order 1969. A copy is provided as appendix 1.

5. Chapter | of the Constitution contains provisions which guarantee the protection of
fundamental rights and freedoms of the individual. This chapter is discussed in more detail in
Part 11 below.

6. The main features of the Constitution, apart from chapter |, are asfollows:

@ The Governor is appointed by the Queen on the advice of the United Kingdom
Secretary of State for Foreign and Commonwealth Affairs, to whom he is accountable. Thereis
also a Deputy Governor, similarly appointed. Executive authority is vested in the Governor but,
except in certain specified cases, heisrequired, in exercising his functions, to consult either the
Council of Ministers (in relation to “defined domestic matters’) or the Gibraltar Council.
(“Defined domestic matters’ include such matters as trade and industry, education, economic
development, and public works and services.) The Council of Ministers consists of the Chief
Minister and not less than four nor more than eight other Ministers. Its meetings are summoned,
and usually presided over, by the Chief Minister. The Chief Minister is the elected member of
the House of Assembly who appears to the Governor to be most likely to command the support
of the mgjority of the elected members, and the other Ministers are elected members, and the
other Ministers are elected members of the Assembly whom the Governor appoints as Ministers
after consultation with the Chief Minister. The Gibraltar Council consists of the Deputy
Governor, the Deputy Fortress Commander, the Attorney-General and the Financial and
Development Secretary, together with the Chief Minister and four other Ministers designated by
the Governor after consultation with the Chief Minister. Asarule, the Governor summons and
presides over its meetings. With certain limited exceptions, the Governor must act in accordance
with the advice of the Council of Ministers when he has consulted it on a defined domestic
matter. In general, heis not required to act in accordance with the advice of the Gibraltar
Council after consulting it but would usually do so (and must report to the Secretary of State if
he does not). The Governor appoints, removes and exercises disciplinary control over public
officers, but heis assisted in the exercise of these powers by the advice of a Public Service
Commission established by the Constitution.
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(b) The Legidature consists of the Governor and a House of Assembly. The House
of Assembly consists of a Speaker (who is not an elected member but is appointed by the
Governor after consultation with the Chief Minister and the Leader of the Opposition); the
Attorney-General and the Financial and Development Secretary, as ex officio members;
and 15 elected members. The Speaker has no vote and the ex officio members may not vote on
amotion of confidence or no-confidence. The Assembly has the power to make laws on any
subject. It does so in the form of bills which, when passed, are presented to the Governor for his
assent. When he has assented to them, they become law as ordinances. In exercising this
function of assenting (or not), the Governor must of course apply the provisions, described
above, concerning the advice of the Council of Ministers or the Gibraltar Council. In practice, it
isvery rare for him to refuse to assent to a bill passed by the Assembly. He also hasalimited
reserve power to introduce legislation into the House of Assembly and have it enacted without
the consent of the magjority of the members of the House if it does not involve defined domestic
matters, and he has an even more limited power to do so on defined domestic matters when he
considers that the financial and economic stability of Gibraltar so requires. Formally, the Queen,
on the advice of the Secretary of State, may disallow ordinances. The United Kingdom
Government retains the power to legislate for Gibraltar by Act of Parliament or by Order in
Council. The maximum life of each Assembly isfour years but it may be dissolved earlier by
the Governor acting after consultation with the Chief Minister. Sessions must be held at |east
every 12 months. The writsfor a general election must be issued within 60 days of any
dissolution of the Assembly, and the first session of the next Assembly must begin
within 30 days of the polling day at that general election.

(©) Only persons who are registered voters may vote in elections to the Assembly.
The qualifications and disqualifications of voters and the procedure at elections are prescribed in
an ordinance. The qualifications and disqualifications of candidates for election are prescribed
in the Constitution itself. In Gibraltar politics, it isusual for partiesto put forward the candidates
for election but there is nothing to prevent individual candidates from standing as independents.
Currently, eight of the elected members form the Government party in the Assembly while the
remaining seven elected members form the Opposition.

(d) Thejudicia and lega system is described in more detail below. Chapter V of the
Constitution contains provisions regul ating the Supreme Court, the Court of Appeal and appeals
to the Judicial Committee of the Privy Council, and section 77 (in chap. V111) defines the
functions of the Attorney-General in relation to the institution and conduct of criminal
proceedings and protects his independence in carrying out those functions.

B. Europe

7. Under article 227 (4) of the Treaty Establishing the European Community, that Treaty
appliesto Gibraltar as a European territory for whose external relations the United Kingdom is
responsible. Subject to certain exceptions set out in article 28 of the Act of Accession of 1972,
Community law therefore appliesto Gibraltar. Under Gibraltar’s European Communities
Ordinance 1972, European Community Regulations and directly effective Community
obligations automatically have legal effect in Gibraltar while Community Directives fall to be
implemented by local legidlation.
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C. Religion
8. Freedom of religion is expressly protected by section 9 of the Constitution.
D. History

9. The Greek philosopher, Plato, mentions the pillars of Hercules with reference to Calpe
(Gibraltar) which dominates the Straits. The Romans called Gibraltar Mons Calpe but they did
not establish atown there. It was not until 711 that Tarik Ibn Zeyad, a Berber who embarked
upon the conguest of Spain, landed at the southern end of the Rock, and the town of Gibraltar
eventually grew from then. The invasion of the Iberian Peninsula had begun and, gradually,
practically the whole of Iberiawas overrun. For over six centuries, with a short break from 1309
to 1333, Gibraltar remained under Moorish occupation. Fortifications were built during that
period but no town existed until 1160.

10.  Gibraltar was reconquered from the Moors by Spanish forcesin 1462. Gibraltar
remained a Spanish possession until the beginning of the eighteenth century. During the War of
the Spanish Succession (1702-1713) the Rock of Gibraltar became a pawn in the struggle
between the two rival claimants to the Spanish throne, Philip V and Charles11l. Held by forces
loyal to the former, Gibraltar fell in 1704 to a combined Anglo-Dutch force supporting the | atter.
By the Treaty of Utrecht, which ended the conflict and was signed in 1713, Gibraltar was yielded
to the Crown of Great Britain “for ever”. Spain subsequently laid siege to Gibraltar on a number
of occasions, the most important ones being in 1727 and 1779.

11.  During the course of the nineteenth century Gibraltar developed into a fortress of
renowned impregnability - the phrase “as safe as the Rock” became commonplace in the English
language. At the sametime, a civilian community grew up within itswalls, earning itsliving
primarily from commercial activities. In 1830, responsibility for Gibraltar’ s affairs was
transferred from the War Office to the Colonial Office. In that same year, a new Charter of
Justice created a judiciary independent of the Governor’s executive and legislative powers.
Increasing civilian participation in local affairs came with the establishment of Sanitary
Commissionersin 1865 and the creation of a City Council in 1921. At the turn of the century
Gibraltar entered a new phasein its history: it became an important naval base, and a modern
dockyard and harbour were devel oped.

12.  Twiceduring thefirst half of the twentieth century the value of Gibraltar as a strategic
naval base was proved. In both the 1914-1918 and 1939-1945 wars, Gibraltar was of key
strategic value and akey point in the anti-submarine campaign. During the latter war the bulk of
Gibraltar’ s civilian population was evacuated for security reasons; most went to Britain, Madeira
and Jamaica. Gibraltar underwent dramatic changes over the war years. The airport was
constructed then and so was a complex “underground” network of tunnels and chambers within
the Rock.

13.  After the war there was a growing demand by certain sections of the civilian population
for greater self-government. The Association for Advancement of Civil Rights was formed
during the war, and in 1945 the City Council was reconstituted, for the first time with an elected
majority. The Governor’s monopoly of legidative authority ended five years later with the
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institution of anew Constitution which provided for the formation of a Legislative Council. The
post-war years were also marked by considerable expansion in the social and economic spheres.
Medical, education, housing and social security services were devel oped.

14. In 1963, the question of Gibraltar’ s status came for the first time before the

United Nations Special Committee on Decolonization, and Spain revived her claim for the
reversion of the Rock to Spanish sovereignty. Asaresult, constitutional discussions were held
with Gibraltarian representatives and a new Constitution, which created the Gibraltar Council
and the Council of Ministers, was introduced and came into force in July 1964. Elections
followed in August 1964.

15.  Throughout the 1960s, Spanish territoria claims were accompanied by increasing
restrictions at the border between Spain and Gibraltar, culminating in 1969 in the complete
closure of the frontier and the withdrawal of all other means of direct communication between
the two countries.

16. Following a popular referendum in 1967 and further constitutional talksin 1968,
Gibraltar was granted a new Constitution in 1969 by which the functions of the Legidlative
Council and the City Council were merged and a Gibraltar House of Assembly was established.
The intention of the new Constitution was to provide self-government in domestic matters.

17.  Asexplained in paragraph 7 above, the United Kingdom’ s accession to the European
Community in 1972 entailed the application of Community law to Gibraltar with certain
exceptions. These relate principally to the collection and harmonization of turnover tax, the
customs union and the Common Agricultural and Fisheries Policies.

18.  The Spanish border with Gibraltar was fully reopened in 1985, and in the latter part of
the 1980s and early 1990s there has been an increase in tourism and investment and a
considerable expansion in residential and commercial facilitiesincluding land reclamation
projects.

E. Thelaw
Administration

19.  The courts structure consists of the Magistrates Court, the Court of First Instance, the
Supreme Court, the Court of Appeal and the Judicial Committee of the Privy Council, and also a
Coroner’s Court. Their composition and jurisdiction are described in more detail below.

20.  TheGibraltar judiciary are totally independent of the Government. They are not subject
to direction or control from the Governor, the Gibraltar Council, the Council of Ministers, the
House of Assembly or any Minister or official or any member of the Assembly. The tenure of
office, and thus the independence, of the senior judgesis expressly entrenched in the
Constitution.
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21.  The Chief Justice has the responsibility for the administration of justice and of al courts
in Gibraltar. Heis appointed by the Governor on instructions from the Secretary of State and is
removable, during his ordinary term of office, only for proven misconduct or incapacity as
established by ajudicial tribunal. He must be a person who is or has been ajudge of a court
having unlimited jurisdiction in civil and criminal matters in some part of the Commonwealth or
in the Republic of Ireland or who has been qualified for at least 10 years to practise before such a
court. The Governor may also appoint an additional judge of the Supreme Court if the need
arises, for example, if the Chief Justice is absent or if pressure of work requires. He, too, is
protected against removal during the term for which he was appointed. There are also a
Stipendiary Magistrate and Justices of the Peace who are appointed by the Governor. The
Stipendiary Magistrate is ex officio the Coroner. Thereisaso a Registrar who acts as the clerk
to the courts and has various administrative functions, for example, in relation to the registration
of deeds affecting land. He is also the Admiralty Marshall.

22.  The Governor isresponsible for the police and the prison. Heisassisted inthisby a
Police Complaints Board, whose members include representatives of the community and which
investigates and advises in relation to aspects of policing, and by a Prison Board, whichis
obliged to meet at |least eight times each year to receive complaints from prisoners and to visit
and inspect the prison. The Board must report to the Governor any findings of concern.

23.  The Attorney-General, a Senior Crown Counsel and other Crown Counsel are the
Government’ s advisers on most legal issues which affect Gibraltar and they represent the Crown
inlegal cases. The Attorney-General has ultimate responsibility for enforcing the criminal law
and, under the Constitution, has the power to institute or discontinue all types of criminal
proceedings. In exercising that power, he is not subject to the direction or control of any other
person or authority.

Criminal proceedings

24, It isnormally the police who institute criminal proceedings. They do so in accordance
with guidelines established by the Attorney-General. Complex cases are referred to the
Attorney-General for consideration and advice as to whether any proceedings should be brought.
Where prosecutions have been started without reference to the Attorney-General, he may review
the decision taken by the police to institute proceedings and may direct that alternative charges
be brought or may discontinue those proceedings. The police may issue cautionsin certain cases
instead of prosecuting. Criminal proceedings before the Magistrates Court are normally
conducted by a police inspector or chief police officer.

25. Thereare, in effect, two categories of criminal offences: those triable only on indictment,
i.e. by the Supreme Court presided over by the Chief Justice (or an additional judge) sitting with
ajury; and al other offences. The offences which are triable only on indictment are the more
serious offences, such as murder, manslaughter, rape, robbery and drug trafficking. Other
offences can be, and usually are, tried summarily by the Magistrates Court (though some of these
are “triable either way”, i.e. it can be decided, in certain circumstances, that they are to be tried
on indictment). The Magistrates Court is also the court of committal to the Supreme Court when
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an accused person is charged with an offence which is triable only on indictment or when it is
decided that he ought in any event to be so tried. In addition, the Magistrates Court has the
power in certain circumstances to order that a person whom it has convicted summarily, but in
respect of whom it considers it sentencing powers to be inadequate, should be committed to the
Supreme Court for sentence.

26.  Thecrimina courtsin Gibraltar usually sit in open court to which the public and the
media are admitted. Specia rules of practice and procedure apply to cases involving persons
under 18 years of age. These cases are heard before the Juvenile Court, sitting at the Magistrates
Court. Sittings of this Court are arranged so asto be held at different times from sittings
involving adult defendants. Members of the public are usually excluded from attending and
media reports may not identify any person under 18 years of age who is appearing as a
defendant. Where a person under 18 years of age is charged jointly with someone of 18 years of
age or over, the case is heard at an ordinary sitting of the relevant court but reporting restrictions
may be imposed.

Criminal courts
27. There are two courts which sit in Gibraltar to deal with criminal matters;

1. M agistrates Court

The Magistrates Court, which is established by Ordinance, consists of, and is held before,
either the Stipendiary Magistrate (i.e. asalaried, qualified lawyer) or lay Justices of the Peace
(who are advised on points of law and procedure by aMagistrates' Clerk). It hasjurisdiction to
deal with all offences except those which are triable only on indictment. The vast majority of
criminal proceedings are dealt before this court. When it is not held by the Stipendiary
Magistrate the court consists of two or more (usually three) Justices sitting to hear any matter
which by law they are empowered to hear.

2. Supreme Court

The Supreme Court is established by the Constitution. It has unlimited jurisdiction to
hear and determine any criminal proceedings. The Court consists of the Chief Justice and any
additional judge. The Court deals with serious indictable offences or offences “triable either
way” which it has been decided ought to be tried on indictment; with the sentencing of offenders
committed for sentence by the Magistrates Court; and with appeals from the Magistrates Court.
Contested trialsin this Court take place before ajury.

Appealsin criminal cases

28. A person convicted by the Magistrates Court may appeal to the Supreme Court against
his sentence if he pleaded guilty or against both his conviction and sentence if he pleaded not
guilty. Appeals from the Supreme Court, against conviction or sentence, lie to the Court of
Appeal and in certain cases afurther appeal liesto the Judicial Committee of the Privy Council.
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29. Like the Supreme Court, the Court of Appeal is established by the Constitution. It
consists of a President and two or more (at present three) Justices of Appeal; and the Chief
Justice is also an ex officio member of the Court except when it is dealing with an appeal from
one of hisown decisions. The President and the Justices of Appeal are appointed in the same
way as the Chief Justice and their security of tenure of officeis aso protected in the same way.

Trials

30. Asisusua in Common Law systems, criminal trials are “adversarial” in nature. The
innocence of an accused person is presumed until the prosecution have proved his guilt beyond
reasonable doubt. The rights of accused personsto afair trial, with all the necessary procedural
and other safeguards, are guaranteed by section 8 of the Constitution which substantially
corresponds to articles 14 and 15 of the International Covenant on Civil and Political Rights.
Section 3 sets out the safeguards for personsin custody and specifically for those detained in
connection with possible crimina proceedings. The enforcement machinery for these provisions
Is established by section 15 of the Constitution (see para. 38 below). In conformity with the
foregoing, a defendant has the right to consult and be represented by alawyer and, if he cannot
himself afford to employ alawyer, he may be granted legal assistance out of the Government’s
legal aid scheme. It isthe usual practice for the prosecution to inform the defendant or his
lawyer of the nature of any evidence which the prosecution islikely to adduce and also of
witnesses whose evidence may be relevant but whom the prosecution does not propose to call.
If, a the instance of either the defence or the prosecution, the court finds the defendant unfit to
plead by reason of his mental condition, he may be admitted to secure accommodation at a
Gibraltar mental institution.

31.  Theprocedure for criminal trials follows the procedure adopted in England and Wales
and continues to include committal proceedings. As mentioned above, trials are normally in
open court. The rules of evidence are rigorously applied; and if evidence has been improperly
admitted, a conviction may be quashed on appeal. At thetrial, and as required by the
Constitution, the defendant has the right to cross-examine witnesses for the prosecution,
normally through alawyer, and to call his own witnesses. If witnesses do not attend voluntarily,
they may be legally compelled to attend. The defendant cannot be questioned without
consenting to be sworn as awitness in his own defence. If he testifies, cross-examination about
his character or other conduct not relating to the offence charged may be made only in
exceptional circumstances.

Jury trials

32.  Asnoted above, the vast magjority of casesin Gibraltar are dealt with summarily without
ajury. Offences which aretried in the Supreme Court on indictment are tried before a judge and
jury. Where thereis ajury, the judge decides questions of law, sums up the evidence for the jury
and instructs it on the relevant law. The jury then determines whether the prosecution has
proved beyond reasonable doubt that the defendant is guilty. If not, it must find him not guilty.
A jury isnormally comprised of 9 persons but 12 are required for amurder trial. Verdicts of the
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jury must be unanimous in amurder trial, but amajority of 7 is sufficient in other trials. The
jury is completely independent of the judiciary and it isacriminal offence to interfere with ajury
once it has been sworn.

33.  Both the prosecution and the defence may challenge any potential juror by giving reasons
for believing that heislikely to be biased. Persons between the ages of 18 and 65 years whose
names appear on the electoral register in Gibraltar are liable for jury service. Certain persons,
such as members of the judiciary, other members of the legal profession, priests, police officers
and women (unless they volunteer), are exempt from jury service. Persons with previous
convictions for certain crimes are disqualified from jury service.

Coroner’sCourt

34.  The Stipendiary Magistrate is the Coroner for Gibraltar by virtue of hisoffice. The
Coroner has the duty to investigate unnatural or violent deaths or deaths where the cause is
unknown. Deaths are normally reported to the Coroner by doctors or the police. If apost-
mortem examination has been made and the Coroner is satisfied that the death was due to natural
causes, he need not hold an inquest. If, on the other hand, there is reason to believe that the
deceased died aviolent or unnatural death or died in a prison, the Coroner has a duty to establish
how, when and where he died and must therefore hold an inquest.

Civil proceedings
35.  Therearetwo civil courtsin Gibraltar, the Court of First Instance and the Supreme Court.

@ Court of First Instance

The jurisdiction of the Court of First Instance embraces routine civil claims, for example,
in contract or tort, where the debt, demand or damage claimed is not more than £1,000, whether
on balance of amount or otherwise.

(b) Supreme Court

The Supreme Court has unlimited jurisdiction to hear and determine any civil
proceedings. Aswell as dealing with cases otherwise within the jurisdiction of the Court of First
Instance but where the amount claimed is above the £1,000 limit of that Court, the Supreme
Court exercisesjurisdiction in Admiralty matters and in cases relating to divorce, judicial review
and defamation. Civil mattersin the Supreme Court are normally heard without the assistance of
ajury, though in exceptional circumstances atrial with ajury may be required.

Appealsin civil cases
36.  Appeasin civil matters lie from the Court of First Instance to the Supreme Court and

from the Supreme Court to the Court of Appeal. In certain cases an appeal may lie from the
Court of Appeal to the Judicial Committee of the Privy Council.
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1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

Authorities having jurisdiction affecting human rights

37. Chapter | of the Constitution (sects. 1-17) provides the basic legal framework for
ensuring the protection of the fundamental rights and freedoms of every person in Gibraltar.
This chapter (in sects. 1-14) contains legally enforceabl e provisions ensuring the protection of
theright to life, protection of the right to personal liberty, protection from slavery and forced
labour, protection from inhuman treatment, protection of freedom of movement, protection for
privacy of the home and other property, protection from deprivation of property, protection of
freedom of conscience, protection of freedom of expression, including the freedom of the press,
protection of freedom of assembly and association, protection of freedom to establish schools,
and protection from discrimination on the grounds of race, sex, religion, etc., and also ensuring
the protection of the law (which coverstheright to afair trial, and al related safeguards, in both
criminal and civil matters).

38.  Section 15 of the Constitution confers on any person who alleges that any of the
provisions of sections 1 to 14 has been, isbeing or is likely to be contravened in relation to him
(or, in the case of a person who is detained, or any other person who alleges such a contravention
in relation to the detained person) the right to make direct application to the Supreme Court for
redress. The Supreme Court has power to hear and determine any such application and to make
such orders, issue such writs and give such directions as it may consider appropriate for the
purpose of securing the enforcement of the relevant provisions.

39. In addition to the specific remedy provided by section 15 of the Constitution, a person
whose fundamental rights and freedoms have been infringed may have alternative legal remedies
available to him, and section 15 expressly does not prejudice their availability. For example, if a
person has been deprived of his personal liberty, he may bring civil proceedingsto secure his
release by making an application for awrit of habeas corpus. He may also sue for damages for
false imprisonment, wrongful arrest, assault or for other violations of hiscivil rights, depending
on the facts of the case.

Compensation, rehabilitation, etc.

40.  Thereisno provisionin Gibratar law expressly conferring a right to compensation or
rehabilitation on the victim of a human rights violation. However, as noted above, such a
person, in addition to his ability in all casesto secure relief under section 15 of the Constitution,
may have a number of remedies available to him under the ordinary law through which he could
obtain damages for the infringement of his ordinary civil rights. Moreover, the courts have a
statutory power in criminal casesto order a convicted offender to pay compensation to the victim
of his offence for personal injury, loss or damage resulting from that offence.

41. Thereisaso no provision expressly conferring a right to compensation for having been
held in custody in connection with criminal proceedings which eventually result in an acquittal.
In practice that situation very rarely arises since, with some exceptions, accused persons are
granted bail under the Criminal Procedure Ordinance.
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Congtitutional protection of human rights. derogations, etc.

42.  Asexplained above, chapter | of the Constitution of Gibraltar guarantees and protects the
fundamental rights and freedoms of the individual. This chapter derives directly from the
European Convention on Human Rights and ultimately from the Universal Declaration of
Human Rights. The rights and freedoms specified in it are subject only to the limitations which
are also specified and which are designed to ensure that the enjoyment of his rights and freedoms
by any individual does not prejudice the rights and freedoms of others or the public interest.
Section 16 of the Constitution permits certain laws to authorize measures to be taken which
derogate from specified provisions of chapter | during a period of public emergency but only to
the extent that those measures are reasonably justifiable for dealing with the situation that then
exists. Whether the measures actually taken are so justifiable is a question that can ultimately be
determined by the courts.

Effect of human rightsinstrumentsin national law

43.  Under the Common Law system which operates in Gibraltar, treaties (including human
rights treaties) which apply to Gibraltar do not themselves have the force of internal law and
cannot be directly invoked before the courts as a source of individual rights, though the courts
will, when possible, construe domestic legislation in such away as to avoid incompatibility with
the United Kingdom’ sinternational legal obligations. The usual method of giving effect to
treaty obligations (when these require some change in existing law or practice) isto enact
specific new legislation - this could be by an ordinance enacted locally or by an order in council
made by the Queen in Council on the advice of the Secretary of State - or to amend existing
legislation or to adapt existing administrative practices, as the case may require. Wherethis
resultsin the creation or definition of specific legal rights and these are denied or interfered with
(or thereis athreat of such action), aremedy will be available in the courts through the ordinary
procedures of civil litigation or, in some cases, by criminal sanctions. Where, by virtue of
Gibraltar’ s status in relation to the European Community (see para. 7 above), arelevant right
derives from a provision of Community law which has direct effect, it would, exceptionally, be
enforceable in the Gibraltar courts without the interposition of further legislation.

Machinery for over seeing and protecting human rights

44.  There are no ingtitutions or machinery, other than the courts, charged with the specific
responsibility of overseeing the implementation of human rights. However, it iswell understood
in Gibraltar that, if complaints of human rights violations (or of any other form of abuse of

power or maladministration) are raised either by the exercise of the relevant statutory right of
appeal or by way of general complaint to the executive government and they appear to have
substance, they will be investigated thoroughly. In addition, there are a number of private legal
practitionersin Gibraltar through whom such a complaint could be pursued. In appropriate cases
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the legal machinery of the European Union or of the European Commission of Human Rights
and the European Court of Human Rights could be invoked to secure the implementation of
rights deriving from European law or from the European Convention on Human Rights.

V. INFORMATION AND PUBLICITY

45.  Thetexts of United Nations human rights instruments to which the United Kingdom
Government is a party in respect of Gibraltar are available in Gibraltar and persons who request
copies can obtain them through the Government Secretariat, or the Office of the Deputy
Governor or the Attorney-General’ s Chambers.
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Annex VII

MONTSERRAT

I. LAND AND PEOPLE

1. Background statistical information, using the most up-to-date figures available, is as

follows:
Per capitaincome
GDP
Rate of inflation
Externa debt
Rate of unemployment
Literacy rate

Percentage of population
speaking English as mother tongue

Life expectancy

Infant mortality rate
Maternal mortality rate
Fertility rate
Population

Percentage of population under 15
and over 65 years of age

EC$ 12 704 (1991)

EC$ 135.16 million (1991)
2.2 per cent (year end 1992)
EC$ 31 million (1992)

10 per cent (1992)

90 per cent (1992)

Not available - assumed to be
approximately 100 per cent

The life expectancy of Montserratiansis
relatively high. Over 70 per cent of deaths
occur in the 65+ age group with a great
number of women living to a“ripe” old age
(i.e. 90+)

6.6 per 1 000 (1994)
Nil (1994 and 1995)
1.8 (1992)

Between 10 000 and 12 000 depending on
the time of year

Males under 15 years of age

27.2 per cent and females 25.3 per cent.
Males over 65 years of age 11.4 per cent and
females 15.6 per cent (1991 census)
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Percentage of population in Rural 90.7 per cent and urban 9.3 per cent
rural areas and urban areas (1991 census)
Percentage of households 39.5 per cent (1991 census)
headed by women
Religion The most common religion is

Christian. Anglicans make up 26.8 per cent
of the population, Methodists 19.56 per cent,
Pentecostals 14.85 per cent, Roman
Catholics 13.13 per cent and Seventh Day
Adventists 11.84 per cent. Theremaining
14.34 per cent is divided among eight other
denominations (1991 census)

II. GENERAL POLITICAL STRUCTURE
A. System of gover nment
2. Montserrat is a British Dependent Territory.

3. The present Constitution is contained in Schedule 2 to the Montserrat Constitution
Order 1989, a copy of which is provided as appendix 1. Part IV of the Constitution (which is
discussed in more detail below) contains provisions which guarantee the fundamental rights and
freedoms of theindividual.

4. The main features of the Constitution, apart from Part 1V, are asfollows. It provides for
a“Westminster style” form of Parliamentary government, with a Governor (representing the
Crown), an Executive Council (corresponding to the Cabinet) and alargely elected legislature,
the Legidative Council, from which the Executive Council isdrawn and to which it is
accountable (and by which it may, in effect, be dismissed).

The Executive

5. The Governor, in whom executive authority isformally vested, is appointed by the
Queen on the advice of the Secretary of State for Foreign and Commonwealth Affairs of the
United Kingdom to whom he is responsible for the exercise of those of his functions which the
law does not require him to exercise on the advice of some other authority. In general, however,
heis required to consult the Executive Council in the exercise of his functions and to act on its
advice. But he retains direct responsibility for (and need not consult or act on the advice of the
Executive Council in relation to) certain matters such as defence, externa affairs, international
financia services, internal security (including the police) and the public service.

6. The Executive Council, at whose meetings the Governor usually presides, consists of the
Chief Minister and three other Ministers, and aso the Attorney-General and the Financial
Secretary as ex officio members. The Chief Minister is the elected member of the Legislative
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Council whom the Governor judges to be most likely to command the confidence of a majority
of the elected members of that Council. The other Ministers are chosen by the Chief Minister
from among the elected or nominated members of the Legidative Council.

The Legidative Council

7. The Legidative Council consists of seven elected members, two nominated members and
also the Attorney-General and the Financial Secretary as ex officio members. Every person who
isaCommonwealth citizen, is at least 21 years old and either has resided in Montserrat for

the 12 months immediately preceding his nomination for election or is then domiciled and
resident in Montserrat is qualified to be elected to the Legislative Council unless heis subject to
one of a number of specified disqualifications (for example, if heisapublic officer or is of
unsound mind or has been convicted of an offence connected with the conduct of elections).
There is also a Speaker who is chosen by the Council from outside its own members but who
must himself possess the prescribed qualifications for election. Voting is normally by simple
majority but a vote of no confidence (which results either in the dismissal of the Ministersor in
the dissolution of the Legidative Council, followed by a general election) requires the support of
amajority of al the elected members and only they may vote.

8. The Legidative Council may make laws on any subject. It exercisesthis power by
passing bills which are then presented to the Governor for his assent. He may then, in
accordance with the usual rules governing how he exercises his functions, either assent to them
or (though this could rarely arise in practice since most legislation is government legislation)
refuse assent or reserve them for decision by the Secretary of State. There are certain categories
of bills (especially those affecting his own responsibilities, for example, for defence, external
affairs, etc.) which the Constitution requires him to reserve. Formally, all laws assented to by
the Governor may be disallowed by the Queen on the advice of the Secretary of State. The
United Kingdom Government retains the power to legislate for Montserrat by Act of Parliament
or Order in Council.

9. The Constitution provides that not more than three months may elapse between sessions
of the Legidative Council, and the Standing Orders of the Council require meetings to be held,
during sessions, at least once in every two months. (If the Council has not been earlier dissolved
by the Governor, acting after consultation with the Chief Minister (for example, after a vote of
no confidence), it must be dissolved at the end of five years from when it first met following the
previous general election. There must be a general election within three months after every
dissolution.)

B. CARICOM/OECS

10.  Montserrat has been a member of the Caribbean Community (CARICOM) since it was
established by the Treaty of Chaguaramasin 1973 to promote economic cooperation and
integration among the member countries of the Community comprising more developed and less
developed countries (MDCs and LDCs). Montserrat is also amember of the Organisation of
Eastern Caribbean States (OECS) which was established in 1981 and is a subgrouping of LDCs.
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The Eastern Caribbean Central Bank is an institution established within the subgrouping which
regul ates and monitors the Eastern Caribbean dollar in member territories. The services of all
regional institutions set up by CARICOM and the OECS are available to Montserrat.

C. Thelaw
Thecourts

11.  The courts structure consists of the Magistrates Court, the High Court, the Court of
Appeal and the Judicial Committee of the Privy Council. There are also Juvenile Courts, a
Coroner’s Court and a Labour Tribunal (see below). The High Court and the Court of Appeal
arein fact the courts which together constitute the Eastern Caribbean Supreme Court. This
Court and its judges serve not only Montserrat but also a number of independent countriesin the
Eastern Caribbean and a number of other British dependent territoriesin the region. (At present
they visit Montserrat periodically for their sittings but the Eastern Caribbean Supreme Court is
considering the appointment of a judge to be shared on a permanent basis by Montserrat and
Anguilla) There are elaborate provisions, which form part of the law of all the countries and
territories concerned, regulating the appointment and tenure of office of the judges and ensuring
that they are protected from political interference from any source. So far as concerns the
magistrates in Montserrat and any registrar or other officers of the High Court there who are
required to possess legal qualifications, the Constitution requires the Governor, in exercising his
powers of appointment and removal, etc., to act only after consultation with the Chief Justice.

Police and prisons

12.  Asexplained above, internal security, including the police, is a subject that the
Constitution reserves to the Governor, and the police force is not subject to ministerial direction
or control. The Governor is also responsible for the administration of the prison. Thereisa
Prison Committee, consisting of not less than three Justices of the Peace, which is responsible for
investigating charges or complaints against prisoners and which also has the duty to inquire into
any irregularity or excessive punishment and report to the Governor where necessary.

Criminal proceedings

13.  Criminal proceedings are usualy initiated (and in the Magistrates Court are usually
conducted) by the police who will, however, refer difficult cases to the Attorney-Genera’s
Chambers for advice or for the Attorney-General to take over. In some cases the
Attorney-General may himself initiate proceedings. Section 21 of the Constitution empowers
him to institute and undertake criminal proceedings against any person before any court; to take
over and continue any such proceedings that have been instituted by any other person; and to
discontinue any such proceedings that have been instituted by himself or any other person. In
exercising these powers, heis not subject to anybody else’ s direction or control.

14.  Most criminal proceedings take place before the Magistrates Court but the more serious
ones can (and in some cases must) be tried on indictment in the High Court before a judge and
jury. All prosecutions in the High Court are conducted by the Attorney-General or a Crown
Counsel. In al casesthe Magistrate or the jury must be satisfied by the prosecution beyond
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reasonabl e doubt that the accused person is guilty of the charge against him. Section 57 of the
Constitution (which substantially corresponds to articles 14 and 15 of the International Covenant
on Civil and Political Rights) guarantees the right to afair trial, with all the necessary procedural
safeguards, and section 56 guarantees the rights of personsin custody (and specifically persons
detained in connection with criminal proceedings). Section 66 of the Constitution provides the
enforcement machinery for these and other human rights protected by the Constitution

(see below).

15.  The Magistrates Court Ordinance 1984 and the Juveniles Ordinance 1982 establish
specia procedures for dealing with juvenile offenders, including the setting up of juvenile courts.
When a child or young person is convicted of acriminal offence, he may be sent to atraining
school for up to three years or until he reaches the age of 16 (whichever isthe shorter period) or
he may be placed under the supervision of a probation officer or released on a recognizance.

16.  Appeasincrimina caseslie from the Magistrate Court and the High Court to the Court
of Appeal and there may be a further appeal to the Judicial Committee of the Privy Council.

Civil proceedings

17. Both the Magistrates Court and the High Court have jurisdiction in civil casesalso. The
jurisdiction of the Magistrates Court covers such matters as debt, breach of contract, most torts
(but not defamation, etc.) and most disputes concerning property; but the sum in issue must not
exceed EC$ 2,000. The Magistrates Court also has a limited jurisdiction in family matters, for
example, in cases relating to custody or maintenance orders. The High Court has unlimited
jurisdiction in al civil cases. Appealsin civil caseslie from the Magistrates Court and the

High Court to the Court of appeal and there may be a further appeal to the Judicial Committee of
the Privy Council.

Coroner’scourt

18. The Magistrate is the Coroner for Montserrat. He has the duty to investigate all violent
and or unnatural deaths or sudden deaths where the cause is unknown. Heis empowered to
order a post-mortem examination to be carried out in appropriate cases. Where, after such an
examination, heis satisfied that the death in question was due to natural causes, he does not
usually need to hold aformal inquest but he must do so if the death was violent or unnatural or
the result of an accident or in certain other circumstances, for example, if it occurred in prison.
In some, but not all, cases he must summon ajury to assist him.

Labour Tribunal

19.  The Employment Ordinance provides for the establishment of a Labour Tribunal
consisting of six members and a chairman, all appointed by the Governor. Three of the members
are appointed to represent the interests of employers and three to represent the interests of
employees. The Chairman is appointed after consultation with the Chief Justice. The Tribunal is
empowered to make orders declaring the rights of partiesto disputesin the employment field and
to make enforceable monetary awards in such cases.
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1. GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

20.  Thebasic means of protecting and enforcing human rightsin Montserrat - in addition,
that is, to the pressure of public opinion through the democratic process - is by invoking the
relevant domestic law and the ordinary courts system which, as explained above, isindependent
and impartial and is protected from political interference.

21.  Under the Common Law system which operatesin Montserrat, treaties which apply to
Montserrat (including human rights treaties) do not themselves have the force of internal law and
cannot be directly invoked before the courts as a source of individual rights, though the courts
will, when possible, construe domestic legislation in such away as to avoid incompatibility with
the United Kingdom’ sinternational legal obligations. The usual method of giving effect to
treaty obligations (when these require some change in existing law or practice) isto enact
specific new legislation - this could be by an ordinance enacted locally or by an order in council
made by the United Kingdom Government - or to amend existing legislation or to adapt existing
administrative practices, as the case may require. Where this resultsin the creation or definition
of specific legal rights and these are denied or interfered with (or there is athreat of such action),
aremedy will be available in the courts through the ordinary procedures of civil litigation or in
some cases, by criminal sanctions.

22.  However, and over and above this, the Constitution of Montserrat does contain, in its
Part IV (sects. 52-67), afully elaborated set of provisions for the protection of the fundamental
rights and freedoms of the individual. These provisions, which define in detail the rights
concerned and the permissible limitations that may be imposed on them, derive directly from
the European Convention on Human Rights and ultimately from the Universal Declaration of
Human Rights. In times of emergency (as defined in the Constitution) the law may authorize
measures to be taken which derogate from certain of the rights protected but only if those
measures are reasonably justifiable for dealing with the situation then existing, a question which
can ultimately be determined by the courts.

23. Section 66 of the Constitution provides that if any person alleges that any of the
substantive provisions of Part IV has been, or isbeing, or islikely to be, contravened in relation
to him, then, without prejudice to any other remedy that islawfully available to him, he may
apply to the High Court for redress. On such an application, the High Court may make such
orders, issue such writs and give such directions as it may consider appropriate for enforcing the
rights, under Part 1V, of the person concerned. Moreover, if aquestion as to the contravention of
any of the provisions of Part IV arisesin any subordinate court, that court must refer it for
determination by the High Court. An appeal lies as of right to the Court of Appeal and thence to
the Judicial Committee of the Privy Council from any decision 