The Convention on the Rights of the Child and

Law Reform in the Caribbean: fifteen years later

FOREWORD

On November 20, 1989, The General Assembly of the United Nations approved the Convention on the Rights of the Child. The preparatory work lasted more than ten years in order to ensure that the contribution of different religious beliefs and cultures were taken into account. It was worth the effort. The Convention became the most broadly accepted human rights treaty in history.

The Convention on the Rights of the Child is the first legally binding universal code on the rights of children. The rights that are proclaimed correspond to all children below the age of eighteen irrespective of their place of birth, family origin, sex, ethnic group, religion practiced or social class.

Today, fifteen years after its approval, the United Nations Children​'s Fund (UNICEF) in Latin America and the Caribbean wishes to celebrate the universal commitment of the States to make the world a better place for all human beings. To contribute to the achievement of this goal we have documented examples of successful approaches as well as challenges in the development and implementation of this treaty. The overview presented here is not exhaustive but it identifies some of the most relevant aspects of the Convention’s impact on the legislative frameworks in the Caribbean.

During the last fifteen years, the countries in the Caribbean have advanced significantly in recognizing the human rights of children as well as in the effective improvement of their life condition. Important aspects related to the protection of the rights of children have been incorporated into their Constitutions, Civil Codes and Family Laws; new laws have come to regulate the responses of the States to adolescents in conflict with the law, and in a few cases corporal punishment has been prohibited. As a result of these advances, mother-child mortality rates have been reduced and nineteen out of twenty children born are able to celebrate their fifth birthday
. In the same way, the coverage of primary education has grown significantly and the levels of enrollment are near 90% in most of the countries
. 

Despite these advances some children in Caribbean countries still frequently suffer violence, abandonment, abuse, mistreatment and exploitation. On a daily basis we see them as innocent victims of catastrophes, poverty, ignorance, compounded by the challenges posed by the rapid changes in society. The transformation of family structures, the fragility of the new forms of jobs, migration, the reduction of social investment or the unfair trading agreements  also have severe repercussions on the lives of children. In order to overcome these threats and to convert globalization into a source of justice, equity and well-being of the citizens, the Caribbean countries must take steps to fulfill, in collaboration with the International Community, the Millennium Declaration and its development goals, specially with regards to  the respect of human rights and the strengthening of democracies and good governance.

Hopefully exemplary initiatives of ratification of the Convention by the Caribbean countries in past years may inspire today its further implementation, raise awareness of the reality of more vulnerable children, and contribute to the respect of their right to participate fully as citizens, in their families and communities. The respect of the human rights for all individuals is an indicator of the levels of democracy. Where children’s needs are not attended to, where there is no true awareness about the different realities that children live in or where their right to participation and progressive autonomy is not recognized, one cannot speak about a true democracy.

We hope that this report   will contribute to the strengthening of the protection of children and adolescents in the Caribbean countries; an important requirement of the democracies in the region in order to fulfill the Millennium Development Goals  by 2015.

Nils Kastberg

Regional Director

UNICEF-TACRO
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1. Introduction

The Caribbean region includes some thirteen independent island States: nine English-speaking former colonies of the United Kingdom, Cuba, the Dominican Republic and Haiti. It also includes three independent countries located in the Caribbean basin that have close cultural links with these island States; Belize, Guyana and Surinam, and the Bahamas, located off the Atlantic seaboard north of the Caribbean, as well as a number of British, Dutch, French and United States territories. Although located within the Caribbean, Cuba and the Dominican Republic are considered part of Latin America according to linguistic and historical criteria. 

Haiti, which became independent in 1804, is the oldest State in the region. Jamaica and Trinidad and Tobago achieved independence in 1962, Barbados and Guyana in 1966, the Bahamas in 1973 and Surinam in 1975. Most of the remaining States had been independent for less than a decade when the Convention on the Rights of the Child was adopted in 1989. Most countries have a democratically elected government, have no armed forces and have not experienced armed conflict during the period under review. Haiti, which is presently under a temporary administration with a UN peace keeping force responsible for public security, is an exception. Surinam experienced short-lived military coup in 1990-1991, and still suffers the social and economic consequences of an internal armed conflict that occurred during the 1980s. 

The most populous country in the region is Haiti, with a population of some 8 million, followed by Jamaica with a population of 2.7 million. Trinidad and Tobago, with a population of 1.1 million, is the only other State with a population of a million or more.  The population of the Bahamas, Barbados, Belize, Guyana and Surinam ranges from 250,000 to 730,000, while that of the remaining States ranges from some 40,000 in St. Kitts and Nevis to an estimated 110,000 in St. Vincent and the Grenadines. The population of most countries of the region is predominantly of African origin. In Guyana, the largest population group is of South Asian origin, and in Trinidad and Tobago the population of African and South Asian origin are roughly equal in size. Small Caribbean populations survive in St. Vincent and in Antigua, and larger indigenous populations are found in Belize, Surinam and Guyana. In Belize the population of Hispanic origin has grown rapidly in recent decades, and the Bahamas has a large minority of Haitian origin. 

Most countries of the region are middle income countries; the Bahamas is a high income country, and Haiti is one of the ‘least developed countries’ in the world. The main source of income for most of the countries of the Caribbean is tourism. Belize, Guyana, Haiti and St. Vincent are predominantly agricultural while the economies of Surinam and Trinidad and Tobago are based on mining and petroleum.

The population is young: in many countries, those under the age of 18 make up from 40 to 50% of the total population. Migration within the region and from the Caribbean to Canada, the United States and the United Kingdom is an important feature of Caribbean society. The migration of wage-earners who leave dependent children behind is a significant part of emigration. Single parent families, adolescent pregnancy and flexible family structures are important demographic features. The Organization of Eastern Caribbean States reports that from 30 to 40% of the households in the sub-region are headed by single women.
 These characteristics have significant implications for the rights of the child. 

The legal system of most States is based on the British Common Law, while that of Haiti is based on the Roman Civil law system and Surinam on the Dutch legal system incorporating French penal theory. A considerable amount of antiquated legislation from the colonial period was still in force in many countries when the Convention on the Rights of the Child was adopted in 1989. The constitutions of the Commonwealth Caribbean States recognize some basic civil and political rights, but not social rights.
 The Constitutions of Haiti, Guyana and Surinam recognize a number of social rights, but the rights of the family and the child to support is recognized only by the Constitution of Surinam.
 

The legal status of the Convention on the Rights of the Child 
All the States of the Caribbean are parties to the Convention on the Rights of the Child (CRC) The Constitutions of Haiti and Surinam not only incorporate provisions of this treaty into national law, but give them precedence over national legislation. Most Commonwealth States, in contrast, have taken the position that the Convention is not justiciable before national courts. This is due to the Common Law doctrine that treaties do not form part of the domestic law, except to the extent they are incorporated into it by legislation. The expectation is that when States sign the Convention, they use the period leading to ratification to bring their laws into accordance with the provisions of the Convention.  Belize is the only Commonwealth State that has incorporated the CRC into national law thus far. 
	RATIFICATIONS OF THE CONVENTION ON THE RIGHTS OF THE CHILD 

	Antigua and Barbuda
	05 October 1993

	Bahamas
	20 February 1991

	Barbados 
	09 October 1990 

	Belize
	02 May 1990

	Dominica
	13 March 1991

	Grenada
	05 November 1990

	Guyana
	14 January 1991

	Haiti
	08 June 1995

	Jamaica
	14 May 1991

	Saint Kitts and Nevis
	24 July 1990

	Saint Lucia
	16 June 1993

	Saint Vincent and the Grenadines
	26 October 1993

	Surinam
	01 May 1993

	Trinidad and Tobago
	05 December 1991


BOX
Whether or not the Convention has been incorporated into national law, it should be taken into account by the courts in interpreting national law. 

2.BOX: The Bangalore Principles on the Domestic Application of International Human Rights Norms
In 1988, a high level judicial colloquium held under the auspices of the Commonwealth Secretariat concluded:

In most countries whose legal systems are based upon Common Law, international conventions are not directly enforceable in national courts unless their provisions have been incorporated by legislation into domestic law.  However, there is a growing tendency for national courts to have regard to these international norms for the purpose of deciding cases where the domestic law - whether constitutional, statute or Common Law - is uncertain or incomplete.

Moreover, the relevance of the Convention on the Rights of the Child should be reconsidered in the light of its evolving status in international law. Treaty law and customary law
 are not mutually exclusive categories, but overlapping ones; a norm or principle may be recognized by both customary law and treaty law. The ratification of a treaty by nearly all the States that form part of the international community, as has occurred with the Convention on the Rights of the Child, is strong evidence that it has become customary international law. Since customary international law forms part of the Common Law, it can be applied directly by the courts, as long as it is not incompatible with an Act of Parliament.
 

Trends in law reform

In contrast to Latin America, where the prevailing trend has been the adoption of broad codes on children and their rights, the prevailing trend throughout the Caribbean has been a gradual, piece-meal approach to law reform designed to give effect to the CRC. All countries report having adopted some legislation designed to bring national law into greater harmony with the CRC, and many have adopted a number of important new laws. 

Much of this law reform has focused on issues of particular interest to women. Antigua and Barbuda, the Bahamas, Barbados, Belize, Dominica, Guyana, Jamaica, Trinidad and Tobago, St. Kitts and Nevis, St. Lucia, and St. Vincent and the Grenadines have all adopted new legislation on domestic violence and/or sexual abuse. Several countries have adopted or amended laws designed to reduce or eliminate discrimination concerning the right to nationality. Laws concerning maintenance or child support have been adopted by Belize, Dominica, Grenada, Guyana, Trinidad and Tobago. The trend towards the establishment of family courts also reflects the interest in providing women with access to more accessible and appropriate fora for seeking legal enforcement of their legal rights. In the absence of a child rights movement, however, the link between the movement for gender justice and law reform affecting children can limit the scope and impact of such reforms. One expert has observed “Almost all the applications made under the Domestic Violence (Protection Orders) Act since its enactment in 1992 have been made in respect of adults. In public consciousness, the law is almost exclusively associated with protecting and empowering women victims of domestic violence.”
 Having said that, the achievement of women’s rights has preceded that of children’s rights in most Common Law countries. The focus now must be on encouraging and sustaining a strong culture of human rights generally, in which the rights of children are given special emphasis. 
The process of law reform is sometimes distressingly slow, and some bills linger on the legislative agenda for years before being enacted. The Child Care and Protection Bill of Jamaica, for example, discussed when Jamaica met with the Committee on the Rights of the Child in February 1995, was not enacted until March 2004. 
  Trinidad and Tobago reported that an analysis of the Children Act and the Adoption of Children Act identified in June 1994 that amendments were required to bring these laws into conformity with the CRC, but the legislation amending them was not adopted until November 2000. Moreover, this legislation has not been promulgated, and thus has not yet entered into force. 
Nor have the laws adopted always been fully adequate. Some of the new legislation on domestic violence, for example, strengthens criminal sanctions but neglects other aspects of the problem, such as prevention, protection of the rights of the victim during legal proceedings and the rehabilitation of the victims.
 The Child Care and Protection Act 2004 of Jamaica raises the age of majority for criminal law to 18, but still allows children to be placed in correctional facilities at the request of their parents and allows ‘depraved’ children as young as 14 to be detained in adult prisons.
 

Comprehensive new laws

No country in the Caribbean has adopted a comprehensive code on children of the kind enacted by many Latin American countries. In recent years, however, a few countries have enacted consolidated laws covering a range of issues. The first law of this kind was the Families and Children Act 1998 of Belize, which covers matters including custody, paternity, maintenance, care and protection proceedings, foster care, adoption and children’s homes. It is the first of the laws adopted in the Caribbean - and the only one to date - that incorporates into national law a list of the rights of children. Part II of the Act recognizes, in simple terms, the right of children to live with their parents or guardians, the right to education and counselling, to immunization, to a balanced diet, clothing, shelter and medical attention, and to protection against discrimination, violence, abuse and neglect.
 More generally, the First Schedule to the Act recognizes the child’s right “to exercise, in addition to all the rights stated in this Schedule and Act, all the rights set out in the U.N. Convention on the Rights of the Child…”. 

The legislative package adopted by Trinidad and Tobago in 2000,
 which includes the Children (Amendment) Act, the Children’s Authority Act and the Children’s Community Residences, Foster Homes and Nurseries Act, and the Child Care and Protection Act 2004 of Jamaica, which covers children in care, care and protection proceedings, child labour and juvenile justice, have some of the characteristics of a comprehensive law. The Children (Amendment) Act of Trinidad and Tobago, like the Families and Children Act of Belize, includes a schedule that contains a list of the rights to which children are entitled. A comprehensive bill is currently under consideration in Guyana. In Haiti a comprehensive law was drafted in 1998, and revised in 2003. Before it could be enacted, however, the Parliament was closed. 
Regional initiatives concerning law reform

Regional intergovernmental institutions, in particular the Caribbean Community (CARICOM) and the Organization of Eastern Caribbean States (OESC), have considerable influence in the Caribbean. Since the adoption of the CRC in 1989, both have promoted law reform relevant to the rights of children. CARICOM began a comparative study on the regional legislation on status of women in the late 1980s, which led to the adoption of eight model laws in 1997. Several of them, such as those on citizenship, domestic violence, maintenance, and sexual offences, are directly relevant to children as well as women. The influence of these model laws is evident in the list of legislation concerning children adopted in the region during recent years. 

The OECS adopted a model law on education in 1994, as part of a broad concerted effort to improve the quality of education in the sub-region. In 2001, the OECS began a project of reviewing legislation concerning children and the family, covering the status of children, custody, maintenance, adoption, sexual abuse, child protection, domestic violence, juvenile justice and family courts. The project, supported by UNICEF, the United Nations Economic Commission for Latin America, the Commonwealth Secretariat, the Canadian International Development Agency (CIDA) and the UK based NGO National Children’s Homes, is intended to bring national law, procedures, and judicial and social services structures into conformity with the Convention on the Rights of the Child, the Convention on the Elimination of all Forms of Discrimination Against Women and other international instruments, including the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence Against Women.  

During the early 1990s, UNICEF support for the CRC in the Caribbean focused largely on ratification and awareness. This gradually evolved into more focused support for law reform. Towards the end of the decade, the UNICEF Caribbean Area Office supported an important initiative concerning juvenile justice. A series of national studies were commissioned and presented at a regional meeting that took place in Port of Spain in 2000. The meeting adopted recommendations calling for far-reaching legislative and institutional reforms which, if implemented, would go far towards meeting the Committee on the Rights of the Child’s oft-repeated call for comprehensive law reform in this area. The same year UNICEF organized an interdisciplinary symposium on child development and the rights of the child. Although it did not adopt recommendations concerning law reform, the symposium generated rich and valuable background material concerning a wide range of issues, including children with disabilities, indigenous children, sexual abuse and exploitation, reproductive health, the child’s right to be heard in the family, the right to education, the equal rights and responsibilities of parents and discrimination on the basis of birth.
 Some of the studies contain valuable critiques of the limitations of legislation concerning children adopted during the 1990s. 

The child rights revolution 

The CRC represents a revolutionary ‘paradigm shift’ in the way society conceives of the child. No longer is the child an ‘object’ who may be in need of care and protection, but a person with rights he or she is entitled to exercise and that others are obliged to respect. Henceforth, the child must be recognized and accepted as an active member of society, the community and the family, with due consideration to their evolving capacity as they mature and develop skills.

This revolution has yet to reach the Caribbean. The fragmentary approach to law reform and small number of countries that have drafted consolidated laws on children is one indicator of this. The Committee on the Rights of the Child has repeatedly expressed concern that the legislation of the region does not adequately incorporate the “general principles” recognized in the CRC (such as decisions taken in the best interests of the child) nor the “civil rights and freedoms” of children (such as the right to be heard in decisions affecting them). The legislator has not focused his or her attention on the ordinary child, but only the abused child, the abandoned child, the student, the school leaver, the ‘outside child’, the street child, the child prostitute, the delinquent, the child with a disability, and so on. As a result, most new laws do not address the needs of the whole child but rather a unidimensional child, seen from the narrow perspective of some particular concern of society, i.e. ourselves as adults.  It is an approach that continues to frame the child as a problem for society rather than an asset with rights to legal protection. Legislators and politicians thus far have not succeeded in putting the child at the centre of law reform efforts concerning children. Only one of the new consolidated laws contains a section incorporating many of the rights recognized by the CRC into national law.  One of the newest laws incorporates many of the general principles contained in the CRC and raises some age limits, yet preserves many provisions of older laws that give the authorities broad discretion to deprive children of their right to special treatment. Many authorities still have only a limited understanding of the rights and principles contained in the CRC. 

3.BOX: “The Convention demands no less than a total revamping of the philosophy and theoretical underpinning of the laws and institutions. It demands a move to a rights-based paradigm.”

Report on Law Reform Initiatives Relating to the Convention on the Rights of the Child in the OECS, Mr. Leighton M Jackson, September 2004.
Research on child rights in the Caribbean suggests that the legacy of slavery may help explain the social and cultural traditions that have hindered acceptance of the child rights revolution. Slavery has been linked to the prevalence of flexible family structures and social acceptance of early motherhood.
 The widespread use and social acceptance of physical punishment is undoubtedly a legacy of slavery, and the emphasis on criminal sanctions as a means of solving social problems that is evident in much of the new legislation concerning the protection of children also may reflect the continued influence of values associated with the period when the institution of slavery was central to Caribbean societies. The traditionally low age limits for school leaving, work, marriage and criminal responsibility also may have roots in the experience of centuries of slavery: under older legislation a person in effect became an adult in early adolescence for most purposes except for political rights and the right to property. 

The legacy of the colonial period has also been a barrier to the child rights revolution. The reliance on private, usually religious, organizations to provide a wide range of services to disadvantaged children is a response to social problems that is characteristic of colonialism.  It is also true that an acceptance of corporal punishment in families and institutions, such as schools, can be traced to the British cultural influences. While limited resources are certainly one reason for the continued prevalence of this approach within the region, it also is based on the presumption that the State is not responsible for ensuring that all families are in a position to provide their children with a minimally acceptable standard of living. This position, which has its ideological roots in the colonial period, is closely linked to the tendency to see the removal of children from the family as the normal response to the inability of parents to provide their children by appropriate care and living conditions. More generally, it remains a significant obstacle to the development of comprehensive approaches to the legal and social reforms needed to ensure greater respect for the rights of children. 
4.BOX: “The … Act … is the best example of statute still in force that was enacted by the colonial legislature well before current understandings of the rights of the child emerged. Occasional reform to this Act has not altered its ethos. The conception of children in the Act is antithetical to their inherent human dignity. They are referred to almost as forms of property and using terms that are redolent of the slavery, early post-emancipation and indentures hip periods in the Caribbean.”

Legislative Reform Initiative: National Study of Barbados, Tracy Robinson, Lecturer, Faculty of Law, University of the West Indies, UNICEF, forthcoming, 2004.
2. Legal recognition of basic principles concerning the rights of children

The ‘best interests’ principle

The principle that the welfare of the child should be a primary concern in certain types of legal and administrative proceedings concerning children has long been recognized in the law of the region. Initially, this well-known principle was sometimes seen as the functional equivalent of the best interests principle recognized by the Convention.
  Gradually, there has been growing recognition of differences in the way these principles are interpreted and applied. In some types of proceedings, for example, there was a tendency to interpret the concept of the child’s welfare in narrow material terms. The concept also was so flexible that could be used to justify separation of children from their families for reasons that might not stand the test of the ‘last resort’ principle that the Convention establishes for this end. Moreover, no legislation in force in 1990 provided that the best interests principle, or any similar principle, must be applied to all legal and other proceedings that affect a child, a group of children or children in general.  

Some States have incorporated the ‘best interests’ principle into new legislation concerning other types of proceedings. The Domestic Violence (Summary Proceedings) Act adopted by St. Vincent and the Grenadines in 1995, for example, provides that, before making an order excluding an abusive parent from the home, the court must be satisfied that such an order is “in the best interests of the child”.
 Belize and Jamaica have adopted important new laws that not only make the best interests principle more broadly applicable, but also contain a working definition of the concept. 
5.BOX: The  Families and Children Act, 1998 of Belize 
The Family and Children Act governs matters such as custody, maintenance, paternity, foster placement and adoption. Section 3 of the Act provides “The principles in regard to children’s rights set out in the First Schedule to this Act shall be the guiding principles in the making of any decisions affecting a child” and the first paragraph of the Schedule provides: “Whenever the state, a court, a Government agency or any person determines any question with respect to - (a) the upbringing of a child … the child’s welfare shall be the paramount consideration.” Paragraph 3 of the Schedule provides: 

In determining any question relating to the circumstances set out in subparagraphs (a) and (b) of paragraph 1, the court or any other person shall have regard in particular to-

(a) the ascertainable wishes and feelings of the child concerned in the light of his or her age and understanding;

(b) the child’s physical, emotional and educational needs;

(c) the likely effects of any changes in the child’s circumstances;

(d) the child’s age, sex, background and any other circumstances relevant in the matter;

(e) and harm the child has suffered or is at the risk of suffering:

(f) where relevant, the capacity of the child’s parents, guardians or others involved in the care of the child in meeting his or her needs.”

Although the use of the term ‘welfare’ instead of ‘best interests’ has paternalistic connotations, this legislation must be seen as a respectable effort to convert the aims and concerns underlying the Convention into practical operational guidelines. In one respect, the Schedule goes further than the Convention: while the latter indicates that the best interests of the child must be a primary consideration, the former provides that the welfare of the child must be the paramount consideration. 

6. BOX: The Child Care and Protection Act 2004 of Jamaica and the Best Interests Principle
The Child Care and Protection Act 2004 of  Jamaica provides that the best interests of the child should be “the paramount consideration” in interpreting and administering the Act, and contains the following lists of factors to be considered in determining what the best interests of a child are:
 
(a) the safety of the child;

(b) the child’s physical and emotional needs and level of development;

(c) the importance of continuity in the child’s care;

(d) the  quality of the relationship the child has with a parent or other person and the effect of maintaining that relationship;

(e) the child’s religion and spiritual views;

(f) whether the child is of sufficient age and maturity to be capable of forming his or her own view and, if so, those views are to be given due weight in accordance with the age and maturity of the child;

Equality and non-discrimination

The reports of Caribbean States to the Committee on the Rights of the Child generally indicate that the principle of discrimination is recognized by their constitutions and is applicable to all persons, including children. These constitutional provisions do not, however, expressly prohibit all the specific forms of discrimination that are prohibited by the Convention on the Rights of the Child. The Convention requires States Parties to protect children against discrimination based on the child or his or her parents’ race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.
 Most constitutions of the region prohibit discrimination on the basis of race, colour, sex, religion, political opinions and place of origin only.
  Although, the Constitution of Barbados does not prohibit sexual discrimination, and that of Trinidad and Tobago does not prohibit political discrimination.
 Moreover, the constitutions of several Caribbean States expressly provides that the prohibition of discrimination does not apply to ‘personal law’, that is, matters concerning marriage, divorce, adoption and inheritance.
 These constitutional provisions fall short of the requirements of the Convention for three reasons: they do not prohibit discrimination on the basis of some of the criteria mentioned in the Convention, such as language, opinion other than political opinion, ethnic or social origin, property, disability and ‘other status’; they prohibit discrimination only on the basis of the characteristics of the individual concerned, and not those of his or her parents;
 and, in general, they prohibit discrimination only with regard to the limited number of fundamental rights recognized by the Constitutions itself.
  

The Constitution of Haiti does not contain a broad, general prohibition of discrimination, although several articles prohibit certain forms of discrimination or refer to the principle of equality in a specific context. Article 17, for example, prohibits discrimination among adults, in the exercise of civil and political rights, on the basis of sex or marital status. Article 18 recognizes the principle of equality before the law, but only with respect to native-born Haitians who have never renounced their nationality.
 This is an important limitation, since many Haitians who fled the country during prolonged periods of political repression or instability acquired other nationalities. The Constitution that provides the broadest protection is that of Surinam, which prohibits discrimination on the basis of language, descent, education, economic position and ‘social or any other status’, as well as the grounds mentioned in the other constitutions.
 This Constitution also is the only one of the region that expressly recognizes the right of “Every child … to protection without any form of discrimination.”

Some countries have taken limited action to fill these gaps since ratification of the Convention. The Education Act No. 29 of 1992 of St Vincent and the Grenadines states that no child shall be refused admission to a public school on account of his language.
 The Status of Children Act 1991 of Grenada recognizes the equality of children born out of wedlock, as does the Families and Children Act 1998 of Belize, with certain limits.
 The Belize Act also guarantees children with disabilities the right to education without discrimination. Guyana adopted a law prohibiting discrimination in 1997.  Thus far no countries of the region have brought their internal law wholly into compliance with the provisions of the Convention concerning discrimination. 

7.BOX: Discrimination on the basis of birth
Discrimination on the basis of birth, one of the most pervasive forms of discrimination globally, is prohibited constitutionally in Guyana, St. Kitts and Nevis, Trinidad and Tobago and Surinam.
 In Trinidad and Tobago and Surinam, however, some legislation discriminates on this basis notwithstanding the provisions of the Constitution.
 In most cases, however, the scope of this legislation is limited to the right to property.
 The Bahamas adopted legislation concerning discrimination on the basis of birth in 2002. 

3. The child’s right to identity

The right to identity is a relatively new concept in international human rights law. According to Article 8 of the Convention on the Rights of the Child, it includes the right to a name, nationality and family relations as recognized by law. Article 7 indicates that every child shall be registered immediately after birth in order to protect the right to identity, and Article 9 indicates, inter alia, that the right to family relations includes the right of children separated from their parents to maintain personal relations and direct contact with both parents on a regular basis. Although some of the obligations of States concerning the right to an identity are not clearly defined, it is clear that legislation concerning name, nationality and family may not discriminate on any of the grounds prohibited by the Convention. 

Birth registration

Most if not all of the countries of the region have legislation making birth registration obligatory.
 In many countries the effectiveness of the legislation is limited, however. In some, the obligation to register birth promptly leads to many registrations in which the forename of the child is missing.
 In Guyana and Haiti, the limited number and poor distribution of registration offices prevents registration. 
Some countries have taken action to improve the rate of birth registration. In most cases, the measures taken have not involved legislation. In Haiti, however, a decree was adopted in 1995 to facilitate late registration and an Act was adopted in 1996 to allow births to be registered at the more accessible offices of local government.
 Belize adopted legislation decentralizing birth registration and increasing the penalties for non-registration in 2000. 


Paternity

Throughout most of the region, the paternity of a child born out of wedlock is recorded only if the recognized father consents or if paternity is settled by legal action. This system does not adequately protect an important element of the right of a child to their identity, their right to know the identity of their father. The cost of legal proceedings, time limits for filing an action or informal arrangements between the mother and the father or his family may dissuade the mother from taking action to preserve the identity of the father. In some countries, only the mother can bring such an action; in others, any person can do so. Belize appears to be the only country in the region that thus far has taken action to facilitate recognition of paternity since the entry into force of the Convention. The  Families and Children Law 1998 of Belize recognizes the right of the child himself or herself to bring an action to decide paternity, as well as the child’s right to give consent to the taking of a blood sample for the purpose of establishing paternity.
 

Nationality

In most countries of the region the right to nationality is recognized by the Constitution and regulated by ordinary legislation.
 Most Caribbean countries recognize the nationality of children born in their territory, regardless of the nationality of their parents.
 Some also recognize the right of nationality on the basis of descent, or jus sanguinis.
 The legislation of Antigua and Barbuda recognizes the right to nationality of persons having one parent or grandparent who was a national, regardless of the sex of the parent or grandparent.
 

In some cases, a distinction is made on the basis of marital status and sex of the parents. The law of the Bahamas recognizes the nationality of children born abroad to a Bahamian father; children born abroad to a Bahamian mother have the right to opt for Bahamian nationality upon reaching the age of 18 only if they are born in wedlock.
 The Constitution of Barbados was amended in 2000 to abolish discrimination regarding the nationality of children born abroad having one Barbadian parent. In 1993 the Constitution of Jamaica was amended in order to recognize the right to citizenship of children born abroad to a Jamaican mother or father.

The legislation of Haiti and Surinam follow different patterns. The Haitian Constitution recognizes the nationality of every child born to a Haitian mother or father, provided that he or she has never renounced Haitian nationality.
 The law of Surinam is based primarily on paternity. A father passes nationality to all of his children, including those born out of wedlock and those whose paternity he acknowledges, regardless of where they are born. Children born in Surinam acquire nationality by virtue of the place of birth only if paternity is unknown. Surinamese women cannot transmit their nationality to a child, except by marriage to a Suriname man or by giving birth in Surinam to a child born out of wedlock.
 

4. The right to a family and to alternative care

The Convention on the Rights of the Child recognizes the right of every child to be cared for by his or her family, and the right of children deprived of their own family to alternative care. Parents have primary responsibility for providing for children, and both parents have equal rights and responsibilities with regard to their children; the State has a duty to provide parents with the support and assistance they may need in meeting their responsibilities toward their children. Children should not be removed from their family except as a last resort; and when children are in need of alternative care, institutional care should be the last resort. Adoption, although not always ideal, is the better solution available for children who have lost their family or have been abandoned, or when no amount of assistance is likely to help the child’s own family recover the ability to provide the child with a suitable home, because it provides them with the potential to receive the care and protection that is their right. Foster care is the preferred solution when a child’s biological family is temporarily unable to provide a suitable home, or when time is needed to determine what solution is in the best interest of the child and make the necessary arrangements. Both these options, however, require careful planning, training of potential “parents” and long term support and follow-up to ensure that the rights of the child are protected and respected and that the placement is indeed in the best interests of the child.
The composition of the family, the rights of parents and child support

The concept of family as recognized by law varies. Since births out of wedlock are common within the region and the composition of families tends to change over time, the law of some countries is flexible and recognizes a family relationship whenever a de facto relationship of care and support exists.
 Informal arrangements where children are entrusted by their parents to another family, which may or may not be related and which assumes responsibility for caring for them indefinitely, are common. This is due, in part, to the large numbers of persons who emigrate for economic purposes.
  This is a phenomenon also shared by a number of countries throughout Latin America. The economic growth of the family is cited as justification, but the consequences for the rights of children are yet to be sufficiently assessed and considered.  There is a growing concern that not only do children miss the love and attention of both parents, but their rights are at an elevated risk, with their vulnerability to abuse, to dropping out of school, to drugs and other threats markedly increased. 

In general, the legislation in force when the Convention on the Rights of the Child was adopted reflected stereotyped concepts of the roles of mothers and fathers, including a strong presumption in favour of the maternal custody in the event the parents do not live together, with the role of the father defined primarily or exclusively in terms of financial support and little or no recognition of the right of children and non-custodial parents to remain in contact.
 Some legislation still does not recognize the right of the fathers to have contact with children born out of wedlock and to participate in their upbringing, but there appears to be growing recognition that this situation is incompatible with the principle that both parents have equal rights and responsibilities, and that it discourages such fathers from playing a positive role in raising their children.
 

The high number of households headed by women throughout the region highlights the importance of the right of single or separated parents to receive child support. The right to such payments is invariably recognized, but non-compliance with the law is widespread. Some Governments attribute this to widespread unemployment and difficulty in locating defaulting parents, while others consider that procedures for seeking enforcement of support orders need to be improved and the capacity of courts to handle such cases strengthened. The need for agreements with countries that are host to large populations of immigrant workers is also recognized. 

Although the age of majority in most countries is 18, most of the legislation provides that the obligation of parents to support their children ordinarily ends at 15 or 16, unless the child is handicapped or still attending school. Some countries, such as Jamaica, have raised this age to 18 since ratifying the Convention.
 

One of the most significant attempts to bring national law concerning the family into conformity with the Convention is the Families and Children Act of Belize. The extensive provisions of this law concerning guardianship and custody are noteworthy for their compatibility with the principle that both parents have equal rights and responsibilities.
 The principle that the parent not having custody should have access is recognized, and the requirement that the views of the child be taken into account in custody proceedings is not limited to children having attained any specific age. 
 

Alternative care

The range of options available for children in need of alternative care is limited in most of the smaller countries of the Caribbean. Foster care is widely relied upon in most of the smaller countries, despite the fact that it is not legally recognized in some. There is also an unfortunate reliance on residential facilities, where there are often gaps in the availability of placements for children. Grenada, for example, has a home for children with disabilities, a home for orphans and a home for neglected or abused children, but none of them provide care to children over the age of 13.   
A further concern is that many of the residential facilities in the region are operated privately, with subventions from public funds. The Convention requires periodic review of the situation of all children placed in residential facilities for care or protection, but the law of most countries in the Caribbean does not provide for such review. Indeed, in some countries there are no legal requirements governing the operation of private homes for children.
 

In Antigua and Barbuda foster care is the option of choice for children in need of protection but, when no foster home is available, boys in need of protection and care are placed in the school for juvenile offenders. St. Vincent and the Grenadines offers no solution for children needing short-term placement for their protection. 

 
Adoption

The Convention on the Rights of the Child establishes a series of principles and requirements concerning adoption. Three of the most important are: that all adoptions must be authorized by the competent authorities; that the best interests of the child shall be the paramount consideration and that the parents or family must give their informed consent, unless consent is not necessary under the national law (as for example if the family is unknown or the parents have lost custody because if child abuse).  Inter-country adoption may be authorized only as a last resort, and measures must be taken to ensure that placement does not result in improper financial gain. 

Adoption has long been recognized by the countries of the Caribbean. In some countries, the suitability of adoptive parents and the specific needs of children in need of care are reviewed by an adoption board, and the adoption order is made by a court. In some of the smaller countries, however, there is no social service agency with responsibility for vetting proposed adoption arrangements. The “welfare of the child” is generally the key statutory criteria for adoption, and most laws add that, in determining the welfare of the child, “due consideration” shall be given to his or her wishes, having regard to his or her age and understanding. The legislation of several countries requires the appointment of a guardian ad litem to represent the child during the adoption proceedings.
 The informed consent of known parents is required, subject to certain exceptions, but in some countries consent can be made in writing without a personal appearance in the adoption proceeding. Given the frequency of informal adoptions in many countries, simplified procedures often exist for the approval of long-existing arrangements, when they are considered to be in the best interests of the child. 
Most existing legislation requires that the adoptive parents be residents in the country, but in some cases the law allows children to be removed from the country for purposes of adoption abroad. The safeguards surrounding this procedure are less rigorous in some respects than those applicable to in-country adoption. The laws of some countries also facilitate adoption by foreigners or foreign residents having a close link with the country, such as nationals living abroad and former citizens. Many such adoptions are by relatives of the adopted child. Some countries have decided to allow inter-country adoption since entry into force of the Convention, in order to find a solution for children for whom adoptive parents cannot be found within the country. 

Guyana adopted legislation establishing an Adoption Board in 1994, and Belize and Trinidad and Tobago adopted new legislation concerning adoption in 1998 and 2000. The Belize law establishes somewhat stricter requirements regarding the consent of the parents or person having actual custody of the child, as well as provisions recognizing that placement within the extended family is, in principle, preferable to adoption by strangers. The removal of children from the country for purposes of adoption is not allowed, but foreigners are allowed to adopt in Belize, subject to certain safeguards. The Adoption of Children Act 2000 of Trinidad and Tobago also contains stricter requirements regarding the consent of parents or persons having actual custody of a child. A restriction on adoptions by single men was eliminated, on the ground that it was discriminatory, and the new law recognizes the right of an adopted person to have access to his birth records upon reaching the age of eighteen.

5. The right to health

The constitutions of Caribbean States generally do not recognize the right to health or to health care. The Constitutions of Haiti and Surinam are exceptions. In some Common Law countries, legislation recognizes a right to certain health services. The Drug Service (Special Benefit Service) Regulations of Barbados, for example, provide for the free dispensation of prescription medication to children under 16 years of age.
 The Public Health Acts of several countries provides for the free public vaccination of infants.
 

8. BOX: Constitutional recognition of the right to health

“The State has the absolute obligation to guarantee the right to life, health, and respect of the human person for all citizens without distinction, in conformity with the Universal Declaration of the Rights of Man.”  Constitution of Haiti, Article 19.
“Everyone shall have a right to health” … “The State shall promote the general health care by systematic improvement of living and working conditions and shall give information on the protection of health.” 

The State to “take care of the creation of conditions in which an optimal satisfaction of the basic needs for work, food, health care, education, energy, clothing and communication is obtained.” Constitution of Surinam. Article 36 and 24, respectively.
Legal recognition of the right to health does not guarantee effective enjoyment of this right, nor is it a prerequisite for the establishment of an effective system of health care. Despite the generous language of the 1987 Constitution, the health care system of Haiti is one of the weakest of the region, and some of the Common Law countries have generous and effective public health services, despite the lack of legislation recognizing the right to health. Nevertheless, legal recognition of the right to health can serve a valuable purpose in adding a new element to public discourse on the subject, and ensuring that planning, budgeting and evaluation of public policies and programmes expressly recognize the ultimate goal of ensuring equitable access to all.
 Moreover, recognizing health as a human right ensures that health care delivery systems operate with due regard to other basic human rights concepts and principles, such as privacy, human dignity and the prohibition of discrimination. Legislation also is directly relevant to a wide range of issues concerning child health, ranging from maternity leave to obligatory immunization, to the minimum age of access to alcohol and tobacco products. 

Few efforts to strengthen the legislative framework concerning the child’s right to health have been reported. The Families and Children Act of Belize, adopted in 1998, recognized the right of all children to immunization, a balanced diet, clothing, shelter and medical attention.
 Although the Act places the main responsibility for guaranteeing these rights on the family and describes the role of the State in weaker terms than the Convention on the Rights of the Child, this is still an important initiative.
9.BOX: The right of adolescents to medical advice and treatment

Most countries of the region report that there is no legislation specifically concerning the age at which children are entitled to seek health care services without parental consent.
 This is a vital issue because adolescence is the stage of life during which many children, voluntarily or not, become sexually active. In Jamaica, for example, one source indicates that the median age for first sexual experience is 15.9 years for boys and 17.1 years for girls.
 Becoming sexually active without having access to appropriate medical advice and treatment obviously entails a grave risk of sexually transmitted diseases and unwanted pregnancy. Nearly half of the new AIDS cases reported annually concern persons between the age of 15 and 24. Current HIV infection rates in the Caribbean are now the second highest in the world.

Jamaica and St. Vincent and the Grenadines have legislation that recognizes the right of persons aged 16 to obtain medical services without parental consent.
 Barbados reports that, although there is no legislation on this issue, “the age of 16 is generally considered to be the age of sufficient understanding and intelligence to permit individual decision in several areas including consent to medical treatment.”
 Antigua and Barbuda indicates that the absence of legislation requiring parental consent leaves it to the discretion of the individual practitioner to decide what services to provide to an unaccompanied child.
 
Such limited recognition of the right to medical services and counselling can hardly be considered sufficient, however, given the dramatic social and medical consequences of lack of access to them. Greater efforts need to be made throughout the region to ensure, in particular, the right of adolescents to appropriate and comprehensive reproductive health care services, including education, and counselling.
6. The right to education

The Convention on the Rights of the Child provides that primary education shall be free and compulsory and that States should take measures to make secondary education available and accessible to every child. The right to education is enshrined in the Constitutions of Guyana, Haiti and Surinam. In reality, much remains to be done to ensure effective enjoyment of this right. In Haiti, for example, more than 85% of the primary schools are private, and even in the public system some fees have to be paid.
10. BOX: Constitutional recognition of right to education.
The Constitution of Haiti, Article 32-2

“Primary school is compulsory under penalties to be prescribed by law. Classroom facilities and teaching materials shall be provided by the State to elementary school students free of charge”.
The Constitution of Guyana, Article 27 

“Every citizen has the right to a free education from nursery to university…” 

The Constitution of Surinam 
 Article 38 

”1. Everyone shall have a right to education and cultural expression. 

2. Education shall be free, subject to State supervision of all public educational institutions, in order that the national education policy and educational standards laid down by the State shall be observed…”
Article 39 


”The State shall recognize and guarantee the right of all citizens to education and shall offer them equal opportunity for schooling. In the execution of its education policy the State shall be under the obligation: 

a. To assure obligatory and free general primary education; 

b. To assure durable education and to end analphabetism; 

c. To enable all citizens to attain the highest levels of education, scientific research and artistic creation, in accordance with their capacities; 

d. To provide, in phases, free education on all levels; 

e. To tune education to the productive and social needs of the society”.
Primary education is free and compulsory in most of the countries of the region, including those whose constitutions do not recognize the right to education.
 One exception is Jamaica, whose legislation makes primary education compulsory only in part of the national territory. Education is compulsory in some parishes until the age of 14, but is free only until the age of 12.
 The Child Care and Protection Act 2004 recognizes the duty of parents to ensure that children attend school until the age of 16, but the Education has not yet been amended to make school obligatory nationally.

Significant legal reforms concerning education have been made since adoption of the Convention on the Rights of the Child. In 1994, the Organization of Eastern Caribbean States developed a model Education Bill. Dominica and St. Vincent and the Grenadines adopted legislation based on this model in 1997 and 1992, respectively. Several countries have adopted legislation recognizing or expanding the right to secondary education.  In the Bahamas, all government schools are free, and the Education Act was amended since ratification of the CRC to raise the school-leaving age from 14 to 16.
 The Education Act of Barbados was amended in 1995 to recognize the right of every child to five years of secondary education. Belize introduced free secondary education in 1993, and the Guyana Education Act was amended in 1999 to raise the age of compulsory education to 15.
 In Trinidad and Tobago both primary and secondary education are provided free of charge, although education is compulsory only until the age of 12.
 

The Convention on the Rights of the Child also provides that States should ensure that “school discipline is administered in a manner consistent with the child's human dignity and in conformity with the present Convention.”
 The Committee on the Rights of the Child has urged all States to abolish corporal punishment in schools, as well as in the family and other settings. The legislation of most countries of the region allows corporal punishment in schools, although some governments have called such laws ‘archaic’ and recognize the need to amend them.
 
11. BOX: The Committee on the Rights of the Child on violence against children
The Committee considers that violence against children is unacceptable under any circumstances, in accordance with the provisions of the Convention on the Rights of the Child. … 

The Committee recognizes that different forms of violence against children (such as corporal punishment, bullying, sexual harassment and abuse, and verbal and emotional abuse) are interlinked, and that violence in the family and school reinforce one another.  Action against violence therefore must take a holistic approach and emphasize non‑tolerance of all forms of violence.  
General Principles on Violence against children within the family and schools, 2001, paras. 3 and 6.

7. Protection against abuse, neglect, violence and abandonment

The Convention on the Rights of the Child recognizes the right of children to protection from “all forms of physical or mental violence, injury or abuse, neglect or negligent treatment” while in the care of parents or other caretakers. In addition to preventive programmes – the vital first line of defence against abuse and neglect - protection generally takes the form of criminal sanctions or civil proceedings which may result in a wide range of orders, from warnings to the temporarily or permanent removal of the child from their home. The Convention contains a series of requirements concerning ‘care and protection’ proceedings, including the rule that no child shall be removed from his or her home unless a court of law has determined that separation “is necessary for the best interests of the child.” It also recognizes the right of victims of abuse and neglect to rehabilitation. 

Care and protection proceedings 

The legislation on child abuse and neglect in force when the Convention on the Rights of the Child was adopted often did not protect all children below the age of 18.  The legislation of St. Lucia and Trinidad and Tobago, for example, applied only to children below the age of 16. 

The grounds for initiating care and protection proceedings under older legislation typically included a wide range of conduct, including wandering, begging, being beyond parental control, having ‘bad associations’, exposure to moral danger, being a victim of an offence involving bodily harm, living in the same household as a child who has been a victim of such offence or any person convicted of such an offence against a child, and being at substantial risk of injury to his or her physical, mental or emotional health.
 Under the Children and Young Persons Act 1972 of St. Lucia, for example, any police or probation officer may bring a child before a court, if he or she believes that the child is in need of care, protection, control, guidance or discipline. 

Once it was determined that the child fits into one of these categories, the courts had very wide discretion as to how to handle the case. Some colonial laws still in force in 1990 used the criteria of what the court considered ‘expedient’ to determine whether the child should be removed from their home.
 In some countries, the only dispositions available to the court were to approve or deny the request that the child be removed from his or her home and placed in the custody of a ‘fit person’ – a term which often is an euphemism for institutional placement – or possibly requiring the parents to deposit a payment as guarantee against future ill-treatment or neglect. In some countries, such as St. Lucia, the court had the option of making supervision orders, which in effect offer the child and his or her family professional support and assistance in overcoming the difficulties that led to the proceedings.   

Belize, Grenada, Jamaica, St. Kitts and Nevis and Trinidad and Tobago have all adopted legislation that reflects the influence of the Convention, to a greater or lesser extent. The Children’s Authority Act 2000 of Trinidad and Tobago restates the traditional grounds for care and protection proceedings, but adds several safeguards. The Authority can take action only if “the intervention of the Authority is necessary in the best interests of the child.”
 If this condition is met it can investigate and, “if appropriate,” temporarily assume the rights and duties of parents.
 Temporary assumption of care and control does not necessarily imply placement in a children’s home; the Act expressly foresees “the physical care of the child to be taken over by a guardian, relative or friend…” when such an arrangement would be in the best interest of the child. If the Authority decides to assume responsibility for the child, notice must be given to parents or guardian within 48 hours and the Authority must bring the matter before the courts within 14 days, unless it decides that proceedings are not warranted.
 The decision whether proceedings are warranted also is to be guided by the best interests of the child.
 

The Child Care and Protection Act 2004 of Jamaica provides that all children under the age of 18 are entitled to protection from abuse, neglect, harm and threat of harm. It also provides that “the family is the preferred environment for the care and upbringing of children” and “if, with available support services, a family can provide a safe and nurturing environment for a child, support services shall be provided.”
 These provisions recall the provision of the CRC which provides that children shall not be removed from their home unless removal is necessary for their care and protection, but the Act does not clearly and expressly recognize the ‘last resort’ principle.

12. BOX: The Child Protection Act 1998 of Grenada 
The Child Protection Act adopted by Grenada in 1998 contains a new definition of the categories of “children in need of protection. The relevant subsection provides in part:


(2) A child is in need of protection where -

(a) the child has suffered physical harm inflicted by the person having charge of the child or cause[d] by that person’s failure to care and provide for the child adequately; 

(b) there is a substantial risk that the child will suffer physical harm inflicted or caused as described above;

(c) the child has been sexually molested or exploited by the person having charge of the child or by another person, where the person having charge of the child knows or should have known of the possibility of sexual exploitation and fails to protect the child;

(d) there is a substantial risk that the child will be sexually molested or sexually exploited as described in paragraph (c);

(e) the child requires medical treatment to cure, prevent or alleviate physical harm or suffering and the child’s parent or the person in charge of the child does not provide or refuses to or is unavailable or unable to consent to the treatment;

(f) the child has suffered emotional harm demonstrated by severe (i) anxiety (ii) depression or (iii) withdrawal, and the child’s parent or the person having charge of the child does not provide, or refuses or is unavailable or unable to consent to, services or treatment or alleviate the harm…”
 
Subsections (g) and (h) define two additional categories, namely, children at substantial risk of emotional harm as described in subparagraph (f), and children that suffer from a mental, emotional or developmental condition that could seriously impair their development. In both cases, the definition applies only under the same condition specified above, i.e. that  “the child’s parent or the person having charge of the child does not provide, or refuses or is unavailable or unable to consent to, services or treatment or alleviate the harm…”. Subsection (i) concerns orphans and abandoned children: “The child has been abandoned, the child’s parent has died or is unavailable to exercise custodial rights over the child and have not made provision for the child‘s care and custody; or the child is in a residential placement and the parent refuses or is unable or unwilling to resume the child’s care and custody.” Subsections (j) and (k) concern children under the age of 12 years who have committed certain offences, in particular killing, inflicting seriously personal injury, or causing personal injury, loss or damage to property on more than one occasion. Repeated injury to person or property is a sufficient cause only if the acts are done with the encouragement of the person having charge of the child or because of inadequate supervision by such person. Finally, children in need of protection include those whose parents voluntarily initiate proceedings because they are unable to care for their children, provided that the child, if over the age of twelve, consents.

The Act also provides for supervision orders, incorporates the necessity principle and recognizes the child’s right to be heard and to legal representation.

The standard of care in institutions for children

The provisions of legislation in existence prior to the Convention concerning child care facilities generally emphasized procedures for licensing, and contained few references to the care to be provided to the children living there. Jamaican legislation, for example, recognized the duty to “maintain” the children and to ensure that each child received “careful and humane treatment and suitable education.”
 Older legislation did not recognize the right of children who have been victims of abuse or neglect to rehabilitation, nor did it recognize any duty to help children remain in contact with their parents or to make an effort to remedy the situation that led to placement. To the contrary, there was an unwritten assumption that placement implied the permanent separation of the child from his or her birth family. 

The legislation adopted by some countries since 1990, in particular Belize and Grenada, contains guidelines that provide more comprehensive protection for the rights of the child in residential care. 

13. BOX: The Child Care and Protection Act 2004 of Jamaica contains a list of the rights of children in care. §62 provides: 
“A child in a place of safety, children’s home or in the care of a fit person shall have the following rights:

(a) to be fed, clothed and nurtured according to prescribed minimum standards and to be given the same quality of care as other children in the placement;

(b) to be consulted and, according to the child’s abilities, to express his views about significant decisions affecting that child;

(c) to reasonable privacy and to possession of the child’s personal belongings;

(d) to be free from corporal punishment;

(e) to be informed of the standard of behaviour expected by the caregivers and of the consequences of not meeting that standard;

(f) to receive medical and dental care (including psychological care) when required;

(g) to participate in social and recreational activities appropriate to the child’s abilities and interests;

(h) to receive the religious instruction and, as far a may be practicable, to participate in the religious activities of the child’s choice;

(i) to be provided with an interpreter if language or disability is a barrier to consulting with the child on decisions affecting the child’s custody or care;

(j) to privacy during discussions with a family member or a legal representative;

(k) to be informed about and to be assisted if the child so wishes, in contacting the Children’s Advocate;

(l) to be informed of the child’s rights under this Act and the procedures available for enforcing those rights”.

14. BOX: The Families and Children Act 1998 of Belize- Principles regarding Children in Care   
The Families and Children Act of Belize marks a breakthrough in recognition of the rights of children in care. It contains detailed provisions that breathe life into the principle that the separation from his or her family, when warranted, shall be oriented towards the goal of return the child to his or her home, if possible. Section 107 provides that care orders have two objectives: in addition to removal of the child from a situation where he or she is likely to suffer harm, the aim is 

“(b) to assist the child and those with whom he was living… to examine the circumstances that led to the making of the order and take steps to resolve or ameliorate the problem so as to ensure the child’s return to the community.”

Section 110 provides that contact between children in care and their parents, relatives and friends “shall be encouraged, unless it is not in the best interests of the child” 
Criminal sanctions for child abuse

Colonial legislation in most of the Common Law countries of the region recognized the crime of “cruelty to children”, defined as assault, ill-treatment, neglect or abandonment likely to cause unnecessary suffering or injury to the health of a child under a certain age, usually 16. These laws also make it an offence to allow or use a child to beg, or to use the child of another while selling or performing for money in public places. Some countries, including Antigua and Barbuda, the Bahamas, Jamaica and Trinidad and Tobago, have extended the protection afforded by such laws to all children under the age of 18. The Child Care and Protection Act 2004 of Jamaica also increased the maximum sentence for this offence from 3 months imprisonment to 5 years of hard labour.
 
The Domestic Violence Acts adopted by Barbados, the Bahamas, Guyana, St. Vincent and the Grenadines and Trinidad and Tobago in recent years provide for other types of measures, including orders removing the violent offender from the home and mandatory counselling or therapy. The Child Care and Protection Act 2004 of Jamaica also introduces protection orders as an alternative to removal of a child victim from his or her home, and mandatory counselling. Non-temporary protection orders may be issued, however, only if the abuser is convicted of an offence.
 

Laws on cruelty to children usually contain an exception to the definition of cruelty that claims to preserve the ‘right’ of parents, teachers and other caretakers to “administer punishment” - or in more recent legislation “reasonable punishment” - to children in their charge. The Committee on the Rights of the Child has repeatedly urged countries of the region (and elsewhere) to amend the legislation that allows such physical punishment of children in the family, but Haiti appears to be the only country in the region that has done so thus far. 

8. Sexual exploitation and abuse
In the Caribbean, legislation concerning sexual acts involving children prior to the Convention focused mainly on the age of consent, that is, a legal provision that establishes a conclusive presumption that children younger than that age can not consent, which in turn means that sexual activity with a partner under that age is an offence. The age of consent was usually fixed in the mid-teens, with heavier sentences applicable for relations with girls in their early teens or younger. In Antigua and Barbuda, Barbados and Trinidad and Tobago intercourse with a child under the age of 14 may be punishable by imprisonment for life, for example, while intercourse with a girl aged 14 or 15 is punishable by a sentence of 10 or 12 years.
 In 1991, Bahamas raised the maximum sentence for intercourse with a person aged 14 or 15 to life imprisonment, and in 1999 Belize raised the maximum sentence for intercourse with a girl under 14 to life imprisonment. In some countries, the sentence depends on the gender of the victim and perpetrator. In Antigua and Barbuda and in Trinidad and Tobago, the sentences mentioned above apply only to offences committed by men against girls; intercourse by a woman with any boy under sixteen is punishable by sentences of five or seven years.
 

The protection that the law affords to adolescent children under the age of consent also is limited by the defences recognized by some laws.  Under the laws of Antigua and Barbuda and Trinidad and Tobago, an adult who has had intercourse with a child aged 14 or 15 may not be convicted if he “honestly believed” that the child was sixteen or older, or if the adult is not more than three years older than the victim and the evidence discloses that the older party “is not wholly or chiefly to blame.”
 In Belize and Barbados the defence is available only if the accused has no record of being charged with same or a similar offence and is under the age of 20 or 25, respectively.
 In St. Lucia, the defence of mistake of age is available for relations with children as young as 13.

The orientation of legislation concerning sexual offences involving children is illustrated by the fact that intercourse with a child is not a crime if the accused is married to the victim or had a mistaken belief that he was married to her, as for example in the event of a marriage that is invalid because of the age of the bride. Under the laws of some countries marriage is even a defence to the offence of intercourse with the accused person’s adopted, step or foster child or dependent, and to the offence of allowing a child to be present in a place for purpose of having sexual intercourse, a charge usually used to prosecute the owners of premises used for prostitution.

Legislation on the age of consent traditionally focused mainly on sexual intercourse and on less serious offences such as indecent or sexual assault or serious indecency. Other forms of serious sexual exploitation or abuse, in particular prostitution, ‘unnatural acts’ and incest, were covered by norms applicable to adults and children. 

Age Stipulations by Country
	
	Minimum School Leaving Age
	Minimum Age for Employment
	Parental Duty to Support
	Age used to define Child Abuse
	Age of Sexual Consent
	Minimum Age for Marriage
	Minimum Age of Criminal Responsibility 
	Age of Majority under Penal Law

	Antigua and  Barbuda 


	16
	14
	16
	18
	16
	18
	88/14
	16

	Bahamas
	16
	141/162
	18
	18
	16
	134/153/18


	14
	18

	Barbados
	16
	16/182

151
	18
	16
	16
	163/18
	7/118
	16

	Belize
	14
	121  14/182
	18
	18
	16♀
	143
	9
	18

	Dominica
	16
	12/142*
	15/1811
	-
	16
	163/18
	12
	182

	Grenada
	14
	14
	16/1812
	16
	16
	-
	7/128
	-

	Guyana
	15
	15
	1616 
	18 
	13 ♀17

	16/183
	10
	17

	Haiti
	-
	15
	-
	-
	-
	187*
	13
	16

	Jamaica
	14
	131/15/182
	-
	18
	16
	163/18
	12
	149/18

	St. Lucia
	-
	-
	-
	-
	16
	-
	88/14
	-

	St. Kitts and Nevis 
	16
	16
	-
	16
	16
	16
	8
	18

	St. Vincent and the Grenadines 
	-
	14
	1610/18


	16
	14♂/15♀
	15♀/16♂
	8
	16

	Surinam
	12
	14/182
	2114
	-
	13/15/18
	♀1313,1513,

♂153,183
	10
	169  18

	Trinidad and Tobago 
	14
	14
	18
	18
	14♀/16♂
	♀1215,147

♂145,166,187
	7
	18


1. Part time employment

2. Dangerous or unhealthy employment, *Industrial work
3. With parental consent 

4. In exceptional circumstances with judicial authorization

5. For marriages under Islamic Law with parental consent

6. For marriages under Hindu Law (with parental consent for girls)

7. There is no statutory minimum age for marriage with parental consent

* There is no statutory minimum age for marriage of a pregnant girl with parental and presidential consent.

8. Age at which there is refutable presumption that child is not responsible (the doli incapax rule)

9. For serious crimes

10. If parents are married

11. Children attending school

12. Children with disabilities or attending school

13. Under the “Asian Marriage Act”

14. Unless children are married

15. Under Common Law and Islamic Law, with parental consent

16. Until 16 or longer if children have “bodily or mental infirmity” and can not maintain themselves

17.Amendment being tabled in National Assembly for 18, but will probably be passed as 16

Prostitution

Laws concerning prostitution in force in the Caribbean provide little or no special protection to children. Most legislation concerning prostitution applies only to sexual intercourse, and hence offers no special protection to children exploited in other types of sexual acts. In several countries a 15 year prison sentence for procuring a child under 16 years of age is the same as that of procuring any person for purposes of prostitution.
 Some protection is derived from the offence, recognized in most jurisdictions, of allowing a person under the age of 16 to be present in a premises “for the purpose of having sexual intercourse with any person,” which in several countries is punishable by a sentence of 10 years in prison.
 In Barbados it is subject to a life imprisonment sentence if the victim is under the age of 14.
 The protection derived from this offence is reduced by the defence of mistake of age, however, which is recognized in broad terms. The legislation of Haiti on child prostitution protects all persons under the age of 18, boys as well as girls. However, the applicable sentence – from 6 months to 2 years imprisonment – does not seem consistent with the gravity of the offence.


Pornography

Barbados appears to be the only country in the Caribbean that has adopted new legislation concerning child pornography. The Protection of Children Act 1990 prohibits the production, distribution, possession and advertisement of pornographic photographs of any child under the age of 18.


Incest

Although incest does not necessarily involve children, sentences for this crime are usually more severe when the victim is a child. The sentence also may vary according to the sex of the victim. In Grenada, for example, men convicted of incest with a female relative may be sentenced to 15 years in prison if the victim is under the age of 13 or five years if the victim is 13 or older, while women convicted of incest with a male relative may not be sentenced to more than five years, regardless of the age of the victim.
 Since sexual intercourse is also a material element of the offence under older legislation, such laws provide no special protection to children who are abused by a relative of the same sex or who suffer abuse that does not include actual intercourse. A positive feature of many of the laws on this subject is recognition of an offence similar to incest, involving sexual relations with an adopted child, step-child, foster child, ward or dependent child in one’s custody.

In recent years there has been a tendency to establish heavier sentences for incest with children. Legislation adopted by Antigua and Barbuda, Barbados and Trinidad and Tobago imposes life imprisonment for incest when the victim is under the 14 years of age. The Child Care and Protection Act 2004 of Jamaica increased the sentence applicable to men who commit incest with female relatives aged 12 to 16 to ten years hard labour. 

Most laws on incest contain provisions that mitigate the legal consequences for children accused of this offence. In some countries children under the age of 12 are deemed incapable of committing incest.
 The law of several countries provides that the sentence is two years, if both parties are minors over the age of 14.
 Duress, fear and intimidation are recognized as defences.
 

15. BOX: Minimum age for marriage 
The CRC Committee has also expressed concern with laws that allow children under the age of 18 to marry, recognizing that, in some countries, a low minimum age for marriage of girls is associated with forced marriages.
 Nevertheless the minimum age for marriage remains below 18 in most Caribbean countries. In some, the minimum age for marriage varies according to the religion, ethnic origin and sex of the person concerned. In Trinidad and Tobago, under the Muslim Marriage and Divorce Act, girls may marry at 12 years of age, and boys at 16; under the Hindu Marriage Act, men may marry at 18 and girls at 14, and under the Common Law, girls may marry at 12 and boys at 14 years of age.
 In Surinam, under the civil law the minimum age is 18 for men and 15 for girls; under the Asian Marriage Act, boys may marry at 15 and girls at 13 years of age. The Committee on the Elimination of Discrimination against Women considers legislation establishing different age limits for boys and girls, and for different sectors of the society, to be discriminatory.
 

16. BOX: Important reforms concerning sexual offences against children The Sexual Offences and Domestic Violence Act 1991 of The Bahamas and the Sexual Offences Act 1998 of Dominica significantly improve the protection of children against sexual exploitation and abuse.  Perhaps the most important innovation in the former is the broader definition of sexual intercourse, including penetration by an object or any part of the body and oral sex. Since this definition is an element of a number of offences, including intercourse with a minor, incest and procuring, the protection provided to children by this Act is extended considerably by this definition. The Sexual Offences Act  1998 of Dominica adapts a similar definition called ‘sexual connection’. 

Both Acts expand the protection afforded to children that form part of a household from abuse by adults who are not their parents. The Dominican Act makes it an offence for an adult to have relations with any child living in his or her household“ as a member of the family or under the adult’s care and protection.”
 The Bahamas law also covers children not living in the same household as the abuser, if the child has been treated by the adult as a member of his or her family, and if the adult has contributed to the support of the child and “holds a position of trust” with regard to him or her.  

These laws also narrow the scope of defences recognized in earlier legislation. Under the Dominican Act, the defence of mistake of age is available to persons accused of relations with a child aged 14 or 15 only if the accused is not more than 21 years of age and has not been previously charged with the same or similar offence. The Bahaman legislation is even more restrictive, limiting the availability of the defence to first offenders under the age of 19.
 Both Acts also reduce the availability of the defence of marriage for some, but not all, sexual crimes against children. 

Both Acts also expand the protection against the procurement of children for purposes of intercourse. The Bahamas law now protects all children under the age of 18 from procurement for sexual relations of any kind. However, procuring a child for this purpose is still subject to the same sentence as procuring an adult for prostitution, namely, eight years of imprisonment. The Dominican Act also protects all children under the age of 18, and the sentence for procurement of any persons under that age is 25 years, considerably more than the sentence of 14 years for procuring an adult for purposes of prostitution.
 This applies only to intercourse narrowly defined, however, and not “sexual connection.” 

These Acts also contain some novel provisions concerning sentencing. The Sexual Offences Act of Dominica provides that children aged 12 to 16 convicted of an offence against another child may not be sentenced to imprisonment. The Sexual Offences and Domestic Violence Act 1991 of the Bahamas gives great attention given to the question of sentences. Maximum and minimum sentence are established for several offences as well as, in many instances, the sentences for a first conviction and for subsequent convictions. The court also is given discretion to impose a sentence less than the statutory minimum, if exceptional mitigating circumstances are found.

9. Child labour 

The Convention on the Rights of the Child recognizes the right of children to be protected from “any work that is likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or physical, mental, spiritual, moral or social development.” It further provides that, to this end, States must establish a minimum age for work and regulate working conditions and hours. International Labour Convention No. 138 provides that the minimum age for light work that does not interfere with education should be 13 years of age, and that the minimum age for full-time employment in non-hazardous work should be 15, provided that children that age are not required to attend school. The Committee on the Rights of the Child considers that the age limits contained in this Convention can be used to interpret the more general standards contained in the Convention on the Rights of the Child, and has encouraged States to ratify it, as well as Convention No. 182 on the Elimination of the Worst Forms of Child Labour. 


Minimum age for employment

The legislation of some countries concerning obligatory school attendance and the minimum age for employment has not yet been harmonized. In Dominica for example, school attendance is obligatory until the age of 16, but the minimum age for employment is 12 years, or 14 years for industrial undertakings.
   In others, the age when children may leave school and begin working full time are the same, but are low by international standards. In Grenada, for example, children may leave school and begin working at age 14. 

Older legislation typically recognizes certain exceptions to the minimum age for employment, including work in an enterprise operated by the child’s own family and work performed in schools for juvenile offenders. The former exception should be revised, to ensure that it does not allow children to work in family enterprises when such work would be dangerous or detrimental to their health, or interfere with their education. The latter is incompatible with contemporary international standards regarding the rehabilitation of juvenile offenders, which provide expressly that any work done by children confined in such institutions must comply with all relevant national and international standards.
 

A few countries, such as Barbados and Surinam, had taken steps to bring their legislation into conformity with Convention No.138 before the adoption of the Convention on the Rights of the Child. 
Some countries have enacted new legislation intended to bring domestic law into compatibility with international standards. Guyana raised the minimum age for employment from 14 to 15. The Employment Act No. 27 2001 of The Bahamas prohibits work by any persons under the age of 18 which interferes with schooling.
 The Child Care and Protection Act 2004 of Jamaica raises the minimum age for work outside the family from 12 to 13 and establishes 18 as the minimum age for work that interferes with the child’s education, or is hazardous, unhealthy, or harmful to the child’s development.
 


Hazardous labour

What constitutes hazardous work in International standards is under review, but areas such as agriculture, mining and shipping or fishing have long been considered hazardous. Growing awareness of sexual exploitation of children and sex tourism has led to recognition of the dangers to health and morals associated with some employment in tourism and entertainment sectors. Similarly, there is growing recognition that domestic labour is one of the most dangerous and exploitative forms of child labour. Paradoxically, however, domestic service is often recognized as an exception to the minimum age for employment. In Haiti, for example, the minimum age for employment of children as domestic servants was 12, until the adoption of legislation prohibiting the employment of children in this area in 2003.
 Some colonial-era legislation still in force in the Caribbean does not establish any particular age limit for hazardous employment. Guyana adopted an Occupational Health and Safety Act that prohibits the employment of persons under the age of 18 in any form of hazardous employment. The law of St. Vincent and the Grenadines, for example, allows children to work full-time in any type of employment other than night work as from the age of 14. In fact, the legislation concerning child labour in force in several countries refers to categories of work that reflect international labour standards that date to the early 20th Century. 

10. Juvenile justice and the rehabilitation of juvenile offenders

The Convention on the Rights of the Child contains a lengthy list of rights and principles concerning the treatment of children suspected, accused or convicted of an offence – sometimes referred to as ‘children in conflict with the law’. One basic principle is that children below a certain age should be considered as not having the maturity and understanding necessary to be responsible for their actions and thus never be prosecuted for acts they may have committed. Another is that the deprivation of liberty of children should always be a last resort. Like adults, children have a right to due process at every stage of proceedings, including the right to be presumed innocent and the right to legal assistance. Perhaps the most important principle of all is that every child suspected, accused or convicted of violating the law shall be treated “in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.” The articles of the Convention concerning juvenile justice are based in part on the United Nations Rules for the Administration of Juvenile Justice (‘Beijing Rules’) and should be read in the light of those Rules, as well as two more recent instruments, the United Nations Guidelines for the Prevention of Juvenile Delinquency and United Nations Rules for the Protection of Juveniles Deprived of Liberty. 

17. BOX: ‘Status Offences’  
Throughout the Caribbean, children can be committed to institutions for juvenile offenders for being ‘beyond control’, often as a result of proceedings initiated by a parent. Such legislation in effect allows children to be treated as offenders because of their involvement in situations in which they are actually the victim. Many experts from the region have called for the elimination of this practice and the adoption of appropriate child-centred, community based approaches. 

“There are cases where these children’s only ‘crime’ may be that of running away from an unbearable situation at home. Girls are particularly vulnerable in this regard, as quite a few of them are fleeing from acts of incest perpetrated on them by male relatives…. anecdotal evidence seems to suggest that boys may more likely be escaping physical abuse and neglect…”
 

“Many… juveniles [accused of ‘wandering’] come from abusive homes and are attempting to escape them. In the case of girls, this often leads to seeking a haven (both financial and emotional) from an older adult male in a sexual relationship. … Such girls, rather than being found suitable homes and given appropriate counseling are sent to the industrial school. They view this, quite rightly, as punishment, particularly as the adults in this scenario are often not arraigned. There is clearly a perception that such young women are ‘bad’ or immoral. Instead, they should be viewed as products of a system which fails to adequately provide for their emotional and social needs.”
 

“Decriminalize ‘uncontrollable’ behaviour: institutionalization for this                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            ‘offence’ … discriminates against girls, reinforces labels and discourages parental responsibility. …resources need to be targeted towards assisting parents to deal with this behaviour at home. ”

Minimum age for criminal responsibility 
The Convention provides that States should establish “a minimum age below which children shall be presumed not to have the capacity to infringe the penal law”, but does not specify what that age should be.  Under the Common Law, there is a conclusive presumption that children under the age of 7 are incapable of committing an offence, and a rebuttable presumption that children under the age of 12 are not mature enough to be held responsible for an offence. The Committee on the Rights of the Child has indicated that it considers the age limit of 12 years too low to comply with international standards.
 

Some of the countries of the Caribbean still follow the Common Law rule. Legislation of Guyana and Surinam establishes 10 as the minimum age for prosecution as a juvenile. In Barbados the Penal System Reform Act 1998 raised the age for prosecution as a juvenile offender from seven to 11, and in 1999 Belize raised the minimum age for criminal responsibility from 7 to 9 years of age. The Children and Young Persons Act 1970 of Dominica establishes a conclusive presumption that no child under the age of 12 years can be guilty of an offence, as did the Juvenile Justice Act of Jamaica.
 In Haiti the minimum age for criminal responsibility is 13; children under that age accused of minor offences can be brought before police courts, but they can impose neither fines nor custodial sentences in such cases. 

Diversion and pre-trial detention

The Convention encourages States to adopt procedures for dealing with children accused of committing minor offences without resorting to judicial proceedings, generally known as diversion. In 1983 Barbados began a pioneer programme called the Juvenile Liaison Scheme. This programme uses volunteers from church and community groups to assist in the rehabilitation of the juvenile offenders, in cooperation with the Police Department, child welfare authorities and Ministry of Education. It also provides services to adolescents considered at risk of offending. 
The governments of several countries freely admit that the shortcomings of the infrastructure leads to the detention of children awaiting trial in facilities intended primarily for adults, including police stations, in conditions allowing contact with adults. In some countries, such as St. Kitts and Nevis, the legislation allows ‘unruly’ or ‘depraved’ juveniles to be remanded to prison while awaiting trial. Juveniles are rarely informed of their rights when arrested or detained, and pressures on juveniles in police custody to confess are reportedly common in many countries.
 Sexual harassment of girls in police custody is also reported.

The prosecution of adolescents as adults

Although the general age of majority throughout the Caribbean region is 18, the legislation of several countries still maintains a lower age of majority, usually 16, for purposes of the criminal law. Belize, Dominica, Jamaica, St. Kitts and Nevis and Trinidad and Tobago have recently adopted legislation raising the age at which a person can be prosecuted as an adult to 18. 

Older legislation also often allows cases against juveniles to be tried in an ordinary criminal court in exceptional circumstances, either because of the nature of the offence or because the accused juvenile has an adult co-defendant. In St. Lucia for example, the juvenile court has no jurisdiction over homicide. In Surinam the court has broad discretion to sentence adolescents between the ages of 16 and 18 as adults, with a reduced sentence. Under some legislation, children tried by juvenile courts may nevertheless be sentenced as adults. In Jamaica, the Children’s Court has broad discretion to decide whether children over the age of 14 charged with a serious offence will be tried by the Children’s Court or by an ordinary court.
 Furthermore, although the Act provides that children under the age of 18 may not be sentenced to imprisonment, there is an exception that allows children over the age of 12 convicted of any of more than 30 serious offences to be sentenced to ‘detention’ for 25 years. Such sentences may be served in adult correctional centres.


Trial proceedings

Most legislation in the Caribbean recognizes the right of juveniles to be tried by a specialized court, and to confidential proceedings. In the smaller countries, however, the number of children accused of offences is too small to warrant the existence of separate courts. In many, ordinary Magistrate Courts simply act as juvenile courts on given dates. Few magistrates have special training to prepare them for that function. Where Family Courts exist, they have jurisdiction over offences committed by juveniles. Dedicated Family or Children’s Courts exist only in the Bahamas, Barbados, Belize, Jamaica and Haiti; but the geographic jurisdiction of those of Barbados and Haiti is limited.

Delays in the hearing cases involving juveniles are common. The right to be defended by a lawyer is invariably recognized, but in most countries legal aid programmes for juveniles do not exist. In several countries, legal aid is available only for persons accused of murder. In Barbados, legislation adopted in 1990 does recognize the right of juveniles accused of any offence to legal assistance, but this right is often disregarded in practice. Surinam recognizes the right of every child who is detained or under investigation to legal assistance, but the quality of representation provided by assigned attorneys is often substandard. A legal aid programme for children has been established recently in Dominica, and the Child Care and Protection Act 2004 of Jamaica establishes a new institution known as the Children’s Advocate, whose functions include providing legal assistance to children charged with any offence. 

Non-custodial sentences

A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence.

The laws of most countries in the Caribbean provide for sentences such as reprimands and conditional discharge. Sentences to probation are available in several countries, including Antigua and Barbuda, Barbados, Jamaica, St. Kitts and Nevis, St. Vincent and the Grenadines and Trinidad and Tobago. Probation officers also provide pre-sentencing reports and recommendations, where probation services exist, but some countries report that probation services do not have sufficient capacity or expertise to fulfil this role adequately. Sentences to community service are available in Barbados, Belize, Dominica, Jamaica, St. Kitts and Nevis and Trinidad and Tobago, and Belize, Grenada, Jamaica and Trinidad and Tobago have mediation programmes. The Barbados Penal Reform Act 1998 also introduced sentences to non-custodial rehabilitation programmes in ‘attendance centres’, but such centres have not yet been established. 

18. BOX: Discretionary sentencing

“Another defect in the sentencing programme is the lack of appropriate guidelines... Coupled with the lack of formal training of magistrates, this leads to inconsistency and even unfairness in the sentencing of juveniles. This, in turn, may emphasize class and race biases. This is exacerbated by the fact that magistrates are not required to give reasons for their decisions…” 

Rose-Marie B. Antoine, Attorney-at-law, in Juvenile Justice in the Caribbean: Barbados, UNICEF mimeo, 2000 p.23 
Facilities for adolescent offenders

As with children needing protection, there is a dearth of options (diversionary programmes, victim/perpetrator programmes are non-existent) and appropriate facilities (i.e. short term, community based, well-staffed and funded, safe and protective environments, with training and rehabilitation for all children) in the Caribbean.  It is important to emphasise again that residential facilities / incarceration of any form must be considered as a last resort.  The following examples indicate that many countries in the Caribbean are yet to ensure this right to children. 

Some smaller countries, such as Dominica, Grenada and St. Vincent and the Grenadines offer no solutions for the rehabilitation of juvenile offenders. Antigua and Barbuda, St. Lucia and Surinam have facilities for male offenders only. In such countries, while most cases may be disposed of by non-custodial sentences, questionable practices for juveniles include corporal punishment or sentencing to prison. Haiti, with a population of 8 million, also has no facility for the rehabilitation of juvenile offenders; a prison for women and juveniles was opened in 1995 but was looted during recent civil disturbances and is no longer operational. 

Some countries have dual purpose Training Schools that inappropriately house both offenders and children in need of care and protection. This practice has been criticized, however, on two grounds: because it stigmatizes children who have not committed offences and because “the combination of children of various ages sent to the schools for various reasons are all factors in which inhere sources of difficulty for the proper management and administration of the schools and indeed make the ultimate objective of reform and rehabilitation… harder to achieve” especially in larger schools.
 

Residential facilities for juvenile offenders exist in the Bahamas, Jamaica, Guyana and Trinidad and Tobago. Even where such facilities exist, however, the law often allows for transfer of juvenile offenders to adult correctional facilities in exceptional circumstances, as for example when they are found to be incorrigible, ‘depraved’ or a bad influence on the other juvenile residents. 

19. BOX: “…when a juvenile is thrown to the wolves in a prison, they too become wolves and are lost to society and become the persons feared and dreaded by society.” 

Victor Cuffy, Solicitor and Barrister, in Juvenile Justice in the Caribbean: Grenada, mimeo, 2000 p.17
Corporal and capital punishment 

Most countries in the Caribbean have adopted legislation to ensure that the death penalty is not applied to persons under the age of 18 at the time of the commission of a capital offence. One exception is the Criminal Code of St. Vincent and the Grenadines, which allows the death sentence to be imposed on persons 17 years of age. 

Incredibly, the legislation of most countries in the region provides that juvenile offenders may be sentenced to whipping. This sentence is usually applicable to male offenders only. Antigua and Barbuda reports that this sentence has fallen into disuse, and other countries acknowledge that it is incompatible with the Convention and should be abolished. The Bahamas adopted a law eliminating the flogging of offenders under the age of 18 in 1991.
 Haiti abolished corporal punishment in 2001. 

20. BOX: Life imprisonment and indefinite sentences

The legislation of some countries allows the imposition of sentences of life imprisonment on juvenile offenders convicted of serious offences. In Antigua and Barbuda, for example, a life sentence can be imposed on any person convicted of murder. In others, including Jamaica, St. Vincent and the Grenadines and Trinidad and Tobago, indeterminate or life sentences are imposed automatically on adolescents convicted of a capital offence. 

11. The right of access to specialized courts, to child friendly proceedings and to legal advice and assistance

Children may become involved in judicial proceedings for a variety of reasons: not only when accused of an offence, but also in proceedings in which the child has been the victim of a crime, as a witness to domestic abuse, in care and protection proceedings and in proceedings regarding custody or adoption. The CRC contains detailed provisions regarding proceedings in which a child is accused of an offence, and recognizes the right of the child to be heard in any legal or administrative proceeding that will affect him or her. The Optional Protocol to the CRC on the sale of children, child prostitution and child pornography recognizes the right of the child to special treatment to avoid ‘revictimization’. The right of children to legal assistance is recognized by the CRC, and there is a growing consensus amongst experts in the Caribbean and elsewhere that legal representation is often essential to ensure that the legally recognized rights of children are protected effectively in practice. Similarly, there is widespread recognition that specialized courts are the best way of ensuring that children involved in legal proceedings are accorded treatment that respects their special needs and vulnerability. 

Family courts

Specialized courts of any kind are rare in the Caribbean, given the small size of most populations and financial constraints. Belize and Jamaica were the only countries in the Commonwealth Caribbean to have a family court when the CRC was adopted, and its coverage is limited to part of the territory. The main thrust of support for judicial reform, amongst advocates of the rights of women and children, has been to create family courts with broad jurisdiction over matters concerning children and the family. Such specialized courts, it is hoped, will provide more efficient and expeditious settlement of disputes, in a setting that provides greater respect for the privacy and dignity of the litigants. St. Vincent and the Grenadines established a family court in 1992, and St. Lucia in 1995. The jurisdiction of such courts typically includes criminal jurisdiction over offences against children and offences committed by juveniles, care and protection proceedings, maintenance and child support, custody, compulsory education and child labour. One feature of such courts is that they use the services of social workers. Another is that most such courts make an effort to encourage and facilitate voluntary settlement amongst the parties, when appropriate, before proceeding to a hearing. 


The right to be heard 

The Common Law in force in the Caribbean generally recognizes the right of children to be heard in certain types of legal proceedings, such as custody and adoption. But this was not recognized as a general principle applicable to all legal and administrative proceedings under the Common Law, nor as a basic right of all children capable of forming an opinion. Under some older statues this right attached at a certain age, ranging from 12 to 16 years of age. 

Legislation adopted by Trinidad and Tobago in 1994 recognizes the principle that a child who is capable of forming his or her own views should have the right to be heard in any legal proceedings that will affect him or her: "A Magistrate, in making an order, shall do so with the child or young person's welfare as the paramount consideration, taking into account the wishes of the child or young person involved where such wishes can be reasonably ascertained".
 The Families and Children Act of Belize also provides that “In determining any question relating to the [upbringing of a child] the court or any other person shall have regard in particular to (a) the ascertainable wishes and feelings of the child concerned in the light of his or her age and understanding.” The Child Care and Protection Act 2004 of Jamaica provides that the views of the child “should be taken into account when decisions relating to the child are made”.
 Most countries, however, have not yet incorporated this general principle into their legislation in broad general terms. 

Older legislation did not recognize the right of children themselves to turn to the courts to seek protection of their rights. It is still generally the case that only adults – whether parents or guardians, police officers or probation officers or members of the public - have legal standing to initiate legal proceedings concerning a child. Some inroads into this principle have been made, however. The Domestic Violence Act 1999 of Trinidad and Tobago is the only one of the many recent laws on this topic that recognizes the standing of the child to seek a protection order in his or her own right. The Families and Children Act 1998 of Belize recognizes the right of working children to bring a legal action for unpaid earnings, the right of children to bring paternity proceedings in their own name and their right to request the amendment of care, supervision and exclusion orders. 

Child friendly proceedings

Under older law and practice, the right of children to special treatment in legal proceedings was generally limited to the confidential nature of the proceedings, the right of children unable to understand the meaning of an oath to give unsworn testimony and the right to have the nature of the proceeding explained to them in simple language. 

The Families and Children Act of Belize recognized the valuable new principle that “In all matters relating to a child, whether before a court of law of before any other person, regard shall be had to the general principle that any delay in determining the question is likely to be prejudicial to the welfare of the child” well before it was incorporated into the Protocol to the CRC.
 The Child Care and Protection Act 2004 of Jamaica also affirms this principle, in the narrower context of that Act. 
In 2002 Belize adopted regulations allowing victims of child abuse to testify from behind a screen or mirror, so as to avoid direct visual contact with the accused. The regulations also require an ’amicus curie’ or `friend of the court` to be present during hearings. The Child Care and Protection Act 2004 of Jamaica contains provisions designed to safeguard the rights of child victims in legal proceedings. In care and protection proceedings the court has broad discretion to proceed in the absence of the victim, and in criminal proceedings regarding child abuse the testimony of the victim may be presented in written form, in certain circumstances. 


Legal aid

The Community Legal Services Order, 1990 of Barbados extends legal aid not only to all cases in which a person under the age of 18 is charged with an offence, but also to civil or family law matters in which a child is involved. In practice, however, most cases involving children are heard without legal representation because the courts do not inform children of their right to request legal assistance.
 In Grenada, legal assistance to children is provided by a non-governmental group. A programme to provide legal services to children accused of an offence and child victims has been established recently in Dominica. 

The Child Care and Protection Act 2004 of Jamaica is the first law in the Commonwealth Caribbean to recognize the right of children to legal assistance and to establish a programme mandated to furnish such assistance. The Children’s Advocate is obliged to provide legal assistance on request to any juvenile accused of an offence. In care and protection proceedings, the court has an obligation to refer the case to the Children’s Advocate if it considers that the child is in need of legal representation. The Children’s Advocate also has the right to participate in any legal matter involving a child, at its own initiative, and may initiate legal proceedings if he or she considers that any constitutional right of a child is being violated in any case referred to it. This promising initiative is too recent to evaluate the impact it will have on the rights of children.

12. Conclusion

The human rights approach that emerged at the end of the 20th Century is predicated on the idea that all citizens - or in this case children and their families - have certain fundamental, inalienable rights, and that the satisfaction of those rights is a compelling imperative for the State, for society and for the international community. This idea that all children have inherent rights is a powerful force for social change: for changing attitudes and for reordering and revitalizing government policies, programmes and priorities. No one would suggest that all the rights of all children can be realized by the stroke of a pen. But if more rapid progress towards this goal is to be made, it is necessary to move beyond the welfare approach and embrace the rights approach. States must no longer hesitate to recognize in national law what they have already recognized in international law: each and every one of the rights contained in the Convention on the Rights of the Child. Then, with the help of international organizations and NGOs, with the mobilization of the community and the private sector, with regional cooperation and the active participation of the universities and professional organizations, governments and law makers can find the most appropriate methods for providing effective protection to those rights, and bringing their effective enjoyment ever closer to reality. 

ANNEX:

Status of Ratification of International Human Rights Treaties related to the Protection of Children’s Rights
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� UNICEF, The State of the World's Children, 2003.


� UNESCO, 2001.


� Organization of Eastern Caribbean States Development Report, 2002, p.138.


� All constitutions of Caribbean countries covered by this report predate the Convention on the Rights of the Child. 


� Surinam, Core document, para.26-27. 


� A rule is customary if it reflects state practice and when there exists a conviction in the international community that such practice is required as a matter of law. While treaties only bind those states which have ratified them, customary law norms are binding on all states.


� Prof. Browlie has stated “The dominant principle, normally characterized as the doctrine of incorporation, is that customary rules are to be considered part of the law of the land and enforces as such, with the qualification that they are incorporated only so far as is not inconsistent with Acts of parliament or prior judicial decisions of final authority.”Principles of Public International Law, Sixth Ed, Oxford, 2003, p.41.
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